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COPYRIGHT LAW REVIS)-N

THURSDAY, SEPTEMBEBR 11,, 1975

HoUSE OF R2PRESENTATIVES,
SUBCO~3IMrITTEE ON COURTS, CIVIL LIBERTIES,

AND THE ADMIINISTR4TION OF JUSTICE
iOF-THE' Co..%MITTEE ON THE JUDICIARY,

Waskington, D.C.
The subcommittee met, pursuant to recess, at 10:07 a.m., in room

2226, Rayburn House Office Building, Hon. George E. Danielson
nresiding.

Present: Representatives Danielson, TDrinan, Pattison and Wiggins.
Also present: Herbert Fuchs, counsel; and Thomas E. Mooney, as-

sociate counsel.
Mr. DANIELSON. The hour of 10 o'clock having arrived, the subcom-

mittee will be in order.
I apologize, first of all, for being 7 minutes late here. I am a mem-

-ber of the whip organization, and we meet on Thursday mornings,
and it is hard to get here much earlier.

Today we are meeting once more on the copyright law revision
bills. Today's hearing Aill relate principally to section 1i5 of H.R.
2223. It involves a proposed increase in the mechanical royalty rate
under the compulsory license for making and distribution of phono-
records of copyrighted music.

Section 1(e) of the existing copyright law provides a statutory
royalty of 2 cents per tune per record. The pending revision bill. IH.R.
2223, increases this figure to 3 cents per record, as provided in the
Senate bills S. 1361 in the 93d Congress and S. 22.

T'nderstandably, record companies oppose the recommended in-
crease, and music publishers defend it. Both sides ltave enlisted the
help of econaomic consultants 'from. whom we will- hear.

Our first witness today is MBr. Stanley M. .Gortikov, president of the
Recording Industry Association of America, Inc., accompanied by
James F. Fitzpatrick, Esq.

Mssrs. Gortikov and Fitzpatrick are at the witness table. They
have been allowed 10 minutes.

Would you please proceed ?

TESTIMONY OF STANLEY M. GORTIKOV, PRESIDENT, RECORDING
INDUSTRY ASSOCIATION OF AMER!CA, INC., ACCOMPANIED BY
JAMES F, FITZPATRICK

-Mr. GORTiOV. Mr. Chairman, I have a comprehensive written
statement, which I will enter into the-record. I will now summarize it.

(1393)
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Mr. DANIELSON. Without objection, the statement will be entered.
It isnot this one 9-
Mr. GornTmov; No, sir, it is another one.
Mr. DANIELSON. All right. It will be entered'in the record, without

objection, and- would you eatse summarize ?
[The prepared statement of Stanley M. Gortikov follows:]

STATEMENT OF STANLEY A. GORTIKbOV, PRESIDENTi RECORDINGO INDUSTRYi
ASSOCIATION OF AMERICA, INC.

INTRODUCTION

My name is.Stanley Gortikov. I am president of the Recording -Industry As-
sociation of America. Our member companies create and marlet about'85% of tlie
recorded'music sold in the United States. I -have firsthand knowledge of the com-
mercial and creative aspects of the recording ifidustry, having previously served
as president of Capitol Records, a major recording company.

THE PROPOSED CHANGE IS EXCESSIVE

We strongly object to the proposed "Mechan!cal Royalty" rate increase in
Section. 115. The "Mechanical Royalty" is the aniiount a music publishing com-
pany can charge a recording company for use of a composer's tune in a sound
recording.

Section 115 proposes a statutory increase in the mechanical royalty from 2¢
to S¢. This increase is glossed over as "only a penny" increase. However, that
seemingly innocuous4"penny" involves added payments of about $47 million per
year to the music-publishing industry, an:increase of 59O9%.

The $47 million "penny" palnment is the biggest ,money issue in this bill' and
the major commercial and consumer question befo re this Committee. -It is:

More than 11 times treaterthan the $4.0.million annual payment by jukeboxes
provided for in Section 116;

Mlore than 7 times greater than cable television's hotly-contested payments
'to broadcasters of $6.7 million per year.

Almost 5 times;greater thbn the estinlted $10 million for performance rcyal-
ties to r'ecording vocalists, musicians, and record companies.

More than twice all of thlose payments.combined.

AN INCREASE IS NOT JUSTIFIED

The economic facts, detailed by Dr. John bGlover and the CambridgeResearch
-Institute,,show there is no reason for an increase. Music publishers, and eom-
posers are doing handsomely at the present rate. Their income fromnmechanical
royalties has more than doubled in the past 10 years because of increased sales.
which more than offsets inflation'.

Significantly, in the 10-year debate over Copyright Revision, (up to today, at
least) the publishers have not presented any data on their profits which would
justify an increase. Yet, with no suchl supportive documentation to dhte, they
,ask.for an additional $47 miliion per year.

,That proposed "penny" increase in itself is inflationary and will stick the
public with an increase in record- prices of almost $100 ihillion per year.. That
penny increase is punitive both to our industry and to the consumer. It will imn-
pose harsh burdens on small fledgling ;ecord companies. It could further dis-
courage the already risky business of recording- clas'sics, jazz,, and experimeiintal
musiic-all important cultural contributions of sound recordings.

MIoreover, -the public interest is being well served,,at the present rate. There
i§sno imonopoly on music, and plenty of music is available to the public. And
these originally were the major Congressional objectives in establishing the
compulsory licensing system, and the 2¢ rate.

TECIHNOLOGICATL WINDFALLS FOR 'PUnLISITHRO AND COMPOSERS

The basic case of the publishing industry boils down to the statement that a' 2
rate established, n 1909 cannot possibly be:adequate in 1975 ... and that "only



a penny" increase is ivolved. However, as-we shall demonstrate,:that 2¢ is far
differeint from what it was in:1909..

Eviery time a recording compainy arranges for an artist to record a musical
couirlosition, the riecord company must pay the music -publfshing -compa-ny and;
compoiser a "mechanical royalty" for- every record' sold, anid this rate 'was set
in ie copyright statute in 1909 at 2¢. This-royalty was called "mechanlcal" be-
·cause the state of the recording art at that time utilized " mech'inicl parts",
such as a piano roL. .. or a one-time Edison wax cylinder. So 2¢ 'was.paid-for

-one tune, and one.tiuie:comprised a recording.
Recorded music next moved into a one-sided disk-still with 20 paid for one

tune on one record.
Now started the changes which benefited publishing .comparles and, composers

so'dramatically,, with no additional risk or effort by theiei:
First, came the two-sided 10" 78 RPM disk ivhich gave the publish'ing'-cvOn-

pany and composer 4¢, not 2,4 from the sale of one record.
Then, in 1948, the vinyl long-playing album was developed, with 10 to 12

tunes on one disk. Publishing companies and compos'rs earned 204 to 2N4 per disk,
not 2¢ or 4¢.

Finally, the ingenuity and risk capital .of recording and equipnlcnt coripanies
develope6dthe 8-track tape cartridge. and cassette. These created4afi entl:ely' new
additionallimarket-about 29% of.total recorq sales--each earning 20N to 240 for
the publisher and composer.

MULTIPLE. RECORDINGS MEAN ,MULTIPLE .NCOME :SOURCES

in addition, publishers and composers receive'multiple income from the record-
ings of one composition. Once a given- recording artist makes a hit of, his version
of a musical composition, then usually many other artists also record that now-
familiar tune. For example, the hit song, "By The Time I Get To Phoenix", was
made"famous by Glen. Campbell. There are currently 81 separately produced.
records of that song from the U.S. alone, not foreigni . .. 81 separate sources for
that 20 to multiply. "Bridge Over Troubled'Waters", was made famfious by Si;noh
and Garfunkel's recording and has 80 current separate recordings. And- Paul
McCartney's hit recording of "Yesterday" has 91 U.S. recorded renditions ... 91-
multiple sources of mechanical royalty .income.,

So a composer's tune, made famous by one recording artist's hit rendition,
suddenly can become a- majotr inancial asset and catalyst for these multiple
sources of income.

INFLATION NO JUSTIFICATION FOR- RATE INCREASES

The music publishing companies claim that the rising cost of-living justifies the
proposed 59% rate increase. Music publishing companies whicll do the greater
share of industry volume are not individual entrepreneurs-or homemakers-
worrying about the rising cost of bread or beef dr gasoline. Instead, many are
large corporate ewners of copyrights. Pdblishing companies deal in copyright
catalogs as on'e Would buy or sell any investment. Music copyrights are assets of
value. The return on these assets has far exceeded aiiy changes in the cost of
-living.

PUBLISIER FUNCTION IS. ESSENTIALLY ADMINISTRATIVE

Publishers certainly cannot argue that they deserve more because they are
doing more to make a recording a success. Once, music publishers perforiied
many -more creative, promotional, and marketing functions for their 20 than
most do-today for'their 20¢ or 240. Their function today is heavily administrative
and clerical; they are largely service entities, conduits for -the processing of
income and paper transactions. They don't pr6omote as they used to. They don't
advertise as they used' to. They don't help create demand as:they used to. They
don't employ field representatives as they used to. These piomotionial functions
necessarily have been taken over bly recording companies. As tlie former piesi-
dent of the American Guild of Alithors and Composers cOiurrented: "Years ago
a publisher bought- a song, plugged- it, and got it performed, in eventual hopes
of getting a record. Now a song is -nothi. g without .a record at the start."

Publishing companies deserve to be paid reasonably for their service func-
tions-but certainly not to split an added $47 pillion a year.
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A GROSS INEQUITY

When this Subcommittee heard testfinony on tiis issue a decade ago, it mre
Jected the publishers' reqiest for a 30 rate. At that time it reported out Section
115 with a 25,o% rate increase to 2.1X/ per tune and %¢ per minute of playing
time. Although, the recording industry vigorously opposed that increase, the
Revision Bill ini:that form passed the Houise in 1967.

The bill reniained in the Senate with-a 2j% rate for more than seven years.
Last year,. without any hearings receiving additional econoniic evidence, the
Senate Judiciary Committee raised the rate to 3¢ per tune, adding a new damag-
:'ng provision for 9/A per minute of playing time. This action was taken upon
,.he music publisher's request for an: alleged "inflation adjustment"-an argu-
rment which was, at best, spurious and, at worst, blatantly misleading.

CONCLUSION

There is no economic justification today, just as there was no justification in
1966 when this Subcommittee last considered this bill, for a;30 mecbanicdl rate.
Indeed, hard, cold,, economic facts demonstrate irrebuttably that the 20 rate is
still fully adequate today. Since the public is now being well-served, and since
economic facts do not justify any increase, we urge that Section 115 be amended
to provide for a continuation of the present 20 rate.

Further supporting data is detailed by Dr. John Glover of the Cambridge
Research Institute and the Harvard Graduate School of' Business Administra-
tion, d

ADDENDUM

Data developed by the Recording Industry Association of America indicate
that 34.4% of total album unit sales consist of club, mail order, premium and
budget record sales. More specifically, the RIAA estimates the following mix of
unit sales for 1974:

Amount
(million) Percen

Total album units .............................. ........... 276 1. 0
Club ............................................... 23 8.3
Mail order ...... ............. ............... 27 9. 8
Premium ..................................... .............. .............. 15 5.4
Budget .................................................. 30 10.9

Totl .............................................................. 95 34. 4

ADDENDUM To STATEMENT OF STANLEY 1M. GORTIKOV

RE: RIAA 3UPPORT FOR JUSTICE DEPARTMENT ANTIPIRACY AMENDMENTS

RIAA strongly supports the proposed antipiracy amendments set forth in the
testimony of the Department of Justice before this Committee on May 8, 1975.
We detail our comments on these various proposals below.

The most important amendment makes certain that the copyright revision bill
does not preempt the law of 36 states which provide antipiracy protection for
pre-1972 sound recordings. The recording industry would seriously have to con-
sider opposing anti revision legislation which would unjustifiably deny states
this essential weapon against rampant record piracy.

1. Amecn(lnent to Section 301(b) to confirm the validity of state antipiracy
lalfs.--Congress granted federal copyright protection to sound recordings fixed
on or after February 15, 1972 .(P.L. 92-140). The protection for records issued
before February 15, 1972 was left to the states. The Supreme Court has confirmed
that states have the authority to enact antipiracy laws for sound recordings
isslued prior to February 15, 1972 and tha · records are not in the "public
domain." Golds8tcin y California, 412 U.S. 5,* (1973).

Pursuant to this authority, 32 states ' .y provide protection for sound re-
cordings issued prior to February 15, 1v. .ates with antipiracy statutes in-
eludei
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.Alaskt Indiana. Nebraska Pennsylvania.
Arizona .Iowa - Nevada Southi 'Carolina
:Arkansas , Keiitucky New Hampshire South DakcLa
California 'Louisiana . New Mexico Tenine.ssee
Connecticut 'Maryland New York Texas'
*Florida- Massachusetts North Carolina Utah
Georgia Minnesota Oklahoma Virginia
Illinois Mississippi oregon, Washington

In addition, in four states there are judicial decisions that the state common'
law of unfair competition prohibits record, piracy: Mlichigan, Missouri, New.
Jersey, Wisconsin.

Antipiracy legislation for pre-February 15, 1972 -sound recordings may become
law in other states this year.

The Justice Department is concerned that Section .301 Qf the bill, which deals
with preemption of state laws, be clarified so that no, one could claim that the
revision bill supersedes the many existing state antipiracy laws relating to
records issued before February 15, 1972. We strongly support the Justice amend:
ment to included new subsection (4) to Section 301(b) as follows.' "(4) Sound-
recordings fixed prior to February 15, 1972," The proposal contained on page
28 of the Department of Justice testimony is absolutely essential as far as the
record industry is concerned. vre believe there is.no justification whatever for
the Congress to preempt the 32-state antipiracy statutes and the jtidicial deci-
sions of four additional states. The consistent determination both. of Congress
and of the states has been that record pirates unfairly ajiil improperly appropri-
ate the property, effoyts, and capital of the legitimate business community.
Pirates today divert about $175 million of legitimate record and tape sales:
About one out of every four.tapes sold is a pirate copy of an original hit recording.

The entire legitimate music industry has taken a strong stand -against record
piracy. The American Federation of Musicians had a vital stake in this question
because record pirates make no contributions to music trust funds or make-any
other payments to the musicians creating recordings.

Local retailers are placed in a totally unfair position trying to compete with
cheap pirate copies. The pirates copy only the best-selling records, skimming the
cream off the top.

Further, the preemption of state antipiracy laws would result in the anomalous
situation that legitimate record companies would, as a matter of Federal policy,
be authorized to copy the pre-1972 catalogue of all of their competitors. This
could, of course, lead to a decrease in competition because the valuable property
rights reflected in the pre-1972 catalogue of small and medium companies could be
expropriated by larger record companies. Significantly, this potential result was
persuasive in the decision-of this committee to reject a compulsory license for
sound recordings. See H. Rep. 92-487, 2nd Cong.. 1st Sess., p. 4.

Finally, protection against piracy of pre-1972 recordings is of particular im-
portance because older music has been enjoying resurgence. The equity of state
law protection for these older recordings is underscored by the fact'that 36 states
already have antipiracy protection for pre-1972 recordings and many of the re-
maining states are currently considering such legislation. There is no justifica-
tion whatsoever to preempt these essential state laws.

2. Derivative, Riihts Tln7er-Scction,. IJ.-eVe strongly support the view of the
Department of Tustice that Section 114 of H.R. 2223 should make explicit that'the
owner of sound recordings has the right to make a derivative work under Part
(2) of Section 106. We believe, as the Department of Jnstice asserts, that under
Section 7 of the 1909 Law an owner of,a sound recording presently has this right.
The recent Taxc case confirms record comnnny's riehts in-this regard under the
1909 Inaw. There has been no showing why these rights should be narrowed or lim-
ited under the revision legislation. Tndeed. Vve are concerned, an is the Department
of ,Tnstice, that unless this potential loophole is expressly eloqed, there may be
a "backdoor" opnortunity for record' pirates to copy copyrighted sound record-
ings by slightlv-altering the originnl conyrighted m teri al.

S. Srection 506(a).-We agree with the Dennrtment of .Tistlce propoafll on pages
28-29 of its statement that the term of imprisonment for repeat offenders for
record (and movie) piracy should be increased to three years, consistent with the'
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other provisions of 506(a). Indeed; the legislative higtory, of the record .piracy.
legislation indicates that Congress feels that. record piracy is of greater societal
concern thanotheri' infringements. ThereZore, the Departiient of Justice proposal'
to provide at least an equivalent-term.of imprisonment is;ftilly, justified.-

4. Section 506. Deetructio ,of Infringing Article8.-Finally,.we urge the inclu-
sion-of the amendment to Section 50 noibted on pages 24 and 25 of.the Department
of Justice testimony. Although we believe a reading of the present copi rIght'law
iay permit the Government to destroy infringing articles, this has been a matter
of some debate. Therefore, the Governmient powers should be;mide explicit. This
would,preclude the, necessity 'of the recording industry filing expensive-anid
essentially superfuous-civil suits to-permit the destruction of infringing articles
after the, Government has-successfully concluded its criminal prosecution.

Mr. GORTIKOV. Gentlemen, I am president of the Recording Industry
Association of America. Our member companies create and' market
about 85-percent of the recorded music sold in the United States.

We strongly object to-the.proposed mechanical royalty rate increase
in section 1'15. The mechanical royalty is the amount of m6ney-a music
publishing company can: charge a recording company 'for the use of a
composer's tune in a sound recording.

Section 115 proposes a statutory increase for mechanical royalty
from 2 cents to 3 cents. This increase is glossed over as-"only a penny"
increase. However, that seemingly innocuous penny involves added
payments of about $47 million per year to the music publishing indus-
try, which is an increase of 59 percent.

The $47 million "penny" payment is the biggest money issue in this
bill, andjit is the major commercial and consumer question before this
committee. It is more than 11 times greater than the $4 million
annual payment by-jukeboxes provided in section 116.

It is more than seven times greaterlthan cable television's hotly con-
tested payments to broadcasters of $6.7 million per year. And it is
almost five iimes greater than the estimated $10 million for perform-
ance royalties to recording vocalists, musicians and record companies.
It is actually more than twice all of those payments combined.

The economic facts, to be detailed by the next witness, show that
there is no reason for an increase. M.usic publishers and composers are
doing handsomely at the present rate. Their income from mechanical
royalties alone has more than doubled in the past 10 years because of
.increased sales, which more than offsets inflation.

Significantly, in the 10-year debate over copyright revision, up to
today and including today, the publishers have not presented any profit
data that would justify an increase. This mornings I scanned the mate-
rial that the publishers are offering into evidence here, and. once again,
incredibly, there is not a shred of profit information as to how well or
ho poorly they are doing in that mass of material they are going to
offer. Yet, with no such supportive documentation to date, they ask for
an additional $47 million per year.

The text of their presentation--they are asking even for 4 cerits,
which will be $94 million a year.

That proposed penny increase in itself is inflationary and will stick
the public with an increase in record prices of almost $100 million per
year at 3 qents, and'$200 million at 4 cents. That penny increase is nlmi-
tive, both to our industry and to the consumer. It rill impose harsh
burdens on small, fledgling record companies. It could further discour-
age the already risky business of recording classics, jazz, and experi-
mental music.
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Moreover, the public interest is being well served at the present rate.
There.is no monopoly on music, and plenty of music is available to the
public. And theseoriginally were the major congressional object ves in
establishing the compulsory licensing system and'the 2-centerate.

The basic case of the publishing industry boils down to the statement
that a 2-cent rate established way back in 1909 cannot possibly be ade-
quatein 1975, and that "only a penny" increase is invol'ved. However
as we shall demonstrate,-that 2 cents is far different from what it was in
1909.

This is a piece of music. It is a tune. Every time-peculiarly, it has a
recording artist's picture on the front, not the composer. Every time a
recording company arranges for an artist to record this tune, the record
company must pay the music publishing company and composer a
mechanical royalty for every record:sold. This rate was set in the-copy-
right statute at 2 cents. This royalty was called mechanical because the
state of the recording art at the time utilized the mechanical parts, such
as a piano roll or later a one-tune Edison wax cylinder, such as this one
here. So 2 cents was paid for one tune, and one tune comprised a
recording.

Recorded music next moved into a one-sided disk, like this one, one
tune and one side. And, again, one tune comprised'a recording.

Now started the changes which benefited music publishing com-
panies and composers so dramatically, with no additional risk or ef-
fort by them. First came the two-sided 78-rpm, 10-inch disk, wlhich
gave the publishing company and the composes 4 cents, not 2 cents,
from the sale of one record.

Then in 1948 the vinyl long-playing album was leveloped, with 10
to 12 tunes on I disk. Publishing companies and composers earned
20 to 24 cerits per disk, not 2 or 4 cents.

- Mr. WVIaINs. Excuse me, Mr. Chairman.
In the album which you have in your hand, is there only one coin-

poser involved, or are there multiple composers?
Mr. GoRTIKov. There are probably multiple composers involved.

There are -ultiple composers involved.
Mr. Wi...,INS. You are speaking of the aggregate payment ? To the

composer, it may be 2 cents.
Mr.. GQltrIIov. The individuals payment to the composer and pub-

lisher may be 2 cents, yes. The aggregate income would be 20 to 24
cents.

Finally, the ingenuity and risk capital of recording and equipment
companies developed the eight-track tape cartridge and cassette. These
created an entirely new market-about 29 percent of the total record
sales, each earning 20 to 24 cents for the publishers and composers,
not 2 cents.

In addition, publishers and composers recoive multiple income from
the recordings of one composition. I am holding a list of the current
recordings of a familiar hit song, "By the Time I Get to Phoenix",
which was made famous by Glen Campbell. This shows'81 separately
produced records of that song from the United States alone, not for-
eign-81 separate sources for that 2 cents to multiply. "Bridge Over
Troubled Waters", made famous by Simon and Garfunkel's recording,
has 80 current separate recordings, and Paul McCartney's hit record-
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ing of "Yesterday" has 91 U.S. recorded renditions, 91 multiple
sources of mechanical royalty income.

So, a composer's tune made famous by one recording artist and his
rendition, can suddenly become a major financial asset and catalyst
for these multiple sources of income.

The music publishing companies claim that the rising cost of living
justifies the proposed-59-percent rate increase. Music companies which
do the-greater share of industry volume are not individual entrepre-
neurs or homemakers worrying about the rising cost of bread or beef
or gasoline. Instead, many are large corporate owners of copyiights.
Publishing companies deal in copyright catalogs-as one would buy or
sell any investment. Music copyrights are assets of value. The return
on these assets has far exceeded any changes in the cost of living.

Publishers certainly cannot argue that they deserve more because
they are doing more to make a recording a success. Formerly, music
publishers performed many more creative promotional and marketing
functions for their 2 cents than most do today for their 24 cents. Their
function today is heavily administrative and clerical. They are largely
service entities, conduits for the processing of income and paper trans-
actions. They do not promote as they used to. They do not advertise
as they used to. They do not help create demand as they used to. They
do not employ field representatives as they used to.

These promotional functions necessarily have been taken over by
recording companies. Publishing companies deserve to be paid reason-
ably for their service functions, but certainly not to split an added $47
million or $94 million a year.

,hen this subcommittee heard testimony on this issue a decade
ago, it rejected the publishers' request for a 3-cent rate. At that time,
it reported out section 115 with a 25-percent rate increase to 21/2 cents
leer tune and 1/2 cent per minute of playing time. Although the record-
ing industry vigorously opposed that increase, the revision bill in that
form passed the House in 1967.

The bill remained in the Senate with a 2/-cent rate for more than
7 vears. Last year, without any hearings receiving additional economic
evidence, the Senate Judiciary Committee raised the rate to 3 cents
per tune, and added a new damaging provision for 34 cents per minute
of playing time. This action was taken upon the music publishers'
request for an alleged "inflation adlustment"-an argument which is
at best spurious and at worst blatantly misleading.

There is no- economic justification today, just as there was no jus-
tification in 1966 when this subcomnlittee last considered this bill, for
a 3 cent mechanical rate, let alone one that is higher. Indeed, hard
cold economic facts demonstrate irrebuttably that the 2-cent rate is
still fully adequate today. Since the public is now being well-served,
and since the economic facts do not justify any increase, we urge
that section 115 be amended to provide for a continuation of the
present 2-ceniltrate.

Further support will next be detailed by Dr. John Glover of the
Cambridge Research Institute and the lIarvard Graduate School of
Business Administration..

Mr. DANiELSON. Thank you, Mr 0orttikov.
I would like to iniquire of the committee members present whether,

in order to expedite this matter, we could hear from all of the opposi-
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tion witnesses first. We could direct our questions to them, and then
take up those supporting the increase. Would there be any objectiori
to that?

Hearing none, we will then-thank you. We will proceed with Mr.
Glover. Thank you very much.

TESTIMONY OF JOHN D. GLOVER, DIRECTOR, 'CAMBRIDGE RE-
SEARCH INSTITUTE, ACCOMPANIED BY GERALD A. SIMON, MAN-
AGING DiRECTOR, CAMBRIDGE RESEARCH INSTITUTE, AND
DAVID B. KISER, ASSOCIATE, CAMBRIDGE RESEARCH INSTITUTE

Dr. GLOVER. Mr. Chairman, members of the committee, my name is
John D. Glover. I am director of the Cambridge- Research Institute,
and with me this morning is Mr. Gerald Simon, managing director
of that institute, and Dr.')avid B. Kiser, a research associate; both
of whom, along with others, work on this project.

I would like to pick up where Mr. Gortikov left off. As he pointed
out, we were here 10 years ago. Mr. Kastenmeier was also then the
chairman of this subcommittee. We intend to lay before you, and we
have presented to you through committee counsel, a summary of iy
remarks, as well as a supporting text and much longer documeiL, to-
gether with the technical appendix which spells out in yery great
detail the sources and processing of the data and the nature of the
sample, and all that.

Mr. DANIELSON. I believe, Mr. Glover, I will interrupt. The docu-
ments to which you refer arc rather long ard de, flled. Unless there is
objection from the members of the committee, we will accept the
summary into the record, together of course with your comments. But
the bulk of the documents will then be filed with our committee files
for our purposes. Will that be agreeable ? Does anyone object ?

Dr. GLOVER. As you please, sir. In our last presentation, they did in
fact include the full statement, together with the technical
amendments.

Mr. DANIELSON. What I will do, then, is defer judgment on that
latter portion until we have the full subcommittee plus the regular
chairman. However, everything that is said here will be in the record,
and the summary will, and the balance of the document will be a part
of our files. If Mr. Kastenmcier wants to include it in the printed
record, then he can make that decision.

[The summary and prepared statement of John D. Glover follows:]

57-785 0 -7 - pt.3 2
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SUNMARY

My name is John D. Glover. I am a Director of the

Cambridge Research Institute, a management consulting firm

located in Cambridge, Massachusetts. Our firm and its princi-

,als have made economic studies of many industries, including,

among numerous others, banking, retailing, footwear, paper,

telecommunications, coal, and hotels. We have also studied

the health care field for hospitals and government agencies.

_On behalf of the Recording Industry Association of

America, we have made an extensive study of the economics of

she recording industry. A particular focus of that study has

been the effects of a possible increase in the statutory

mechanical royalty for the licensed use of copyright music,

and specifically the issues raised by Section 115 of H.R.

2223.

We appeared on behalf of the recording industry just 10

years ago, when an omnibus Copyright Bill was being considered.

In preparation for these hearings, we have collected a mass

of new data that bear on the economics of the recording indus-

try over the past decade.

It is our hope to lay before this Committee the economic

data which are essential for an understanding of the economics

,of recorded music and for an equitable judgment on Section 11S

of the Copyright Bill now before you.
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In addition to this summary, we should like to have

included in the record the appended detailed analysis of the

recording industry and of the impacts of the proposed changes

in the Copyright Act that relate to royalty payments for the

use of copyright music.
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To summarize, as shown in Exhibit A, our study leads to two major conclu-

sions thd'6ough'l d6cumented by fiim staisttit'al. aiaa:

* FIRST, there is no economic justification for increasing the

statutory royalty rate.

The music publishing industry has argued that a higher rate

is justified by virtue of inflation. We shall show thiat, in fact,

income going to-music publishing companies and other owners of

copyright music has risen much faster than inflation, as measured

either by (a) the Consumer Price Index, or (b) Median Family Income.

In fact, publisher income from mechanical royalties has more than

doubled in the past 10 years.

* SECOND, the higher rate would have serious impacts on all other

interested parties:

- There would be considerable pressure for a rise in record prices --

of perhaps as much as $100 million to consumers and other buyers of

recordings, including the )ukebox industry.

Profits of record makers, especially smaller ones, would be

under grave, not minor, pressures.

- The incentive to record and release new and experimental,

and hence unknown and riskier music -- and performances

by unknown artists both popular and "serious" -- would be

impaired.

Employment in the recording industry would tend to fall. This

would affect artists, working musicians, sound technicians,

and production workers.
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A No economic
justification for
an increase

Copyright owners' income has
outpaced inflation

Increased statutory rate could
hurt:

* consumers
* recording artists and musicians
e.record makers,
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-THERE IS Ni ECONOMIC JUSTIFICATION FOR RAISING THE ROYALTY RATE

Let us respond first to the arguments of the publishing industry

that a higher statutory rate is justified simply by the passage of time

and by inflation. As to those arguments, we would like to place before

you several facts.

Price Per Tune Is Down; Copyright Owners' Sh!are Is Up

. FIRST, let me draw your attention to Exhibit B.

When the statutory rate was set at 2:, the price

received by a record maker was 40. for a typical

record, which then had a single tune on one side.

The royalty then represented St of the recording

ccmpany's price.

Since then, because of technological progress, the

price per tune has fallen. A record maker now typically

receives something like 27t per tune, in current, cheaper

dollars, for 'a two-sided "single" and for each of the 10

to 12 tunes included on a 12-inch LP record.

At the same time, the share going to music publishing com-

panies and other copyright owners for royalty payments has

increased by half and now represents 7.4% of the producer's price.

And 'it must be noted most especially that this greater

share going to publishing companies per record now applies

to the enormously increased volume of records and tapes now

being sold.
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B- Price Copyright
per tune owners'
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,Mechanical Royalties Have Increased

SECOND, largely because of recording industry innovations such as

~prerecorded tape, the.volume of recording sales has grown rapidly

over the last decade. Consequently, as shown in Exhibit C,

To.tal royalty payments received by publishing companies

and others from phonograph records have increased greatly.

Over the past decade, these royalties from the United States,

alone, have more than doubled, from $38 million to about $79

million.

- In addition, royalty payments to publishing companies and

other copyright owners by foreign record makers rose from

about $7 million in 1963 to about $35 million in 1973. Much

of this was from foreign pressings of U.S.-made recording

masters.

- When incomes of publishing companies from recordings are

being considered, it is altogether proper to take into account

that they also receive performance royalties from the commercial

uses of phonograph records and tapes. Performance royalties

to publishing comranies and other copyright owners for radio

broadcasting of records amounted to about t34 million 'in 1973.

In addition, they received a large sum for the use of phonograph

records and tapes in commercially produced "background" music.
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Mechanical Royalties Outpace Inflation and Median.Family Income

* .THIRD, as shown in Exhibit D,

- Royasty payments to publishing companies by record makers

have increased much faster than both

(a) the Consumer Price Index and

(b) Median Family Income.

- Expressed in index numbers, the Consumer Price Index

went from 100 in 1963 to 14S in 1973.: Over the same

period, Median Family Income rose, in terms of index

numbers, from 100 to 193. Thus, Median Family Income

went up faster than inflation.

Mechanical royalty payments by the U.S. recording industry

went up faster than either the Consumer Price Index or,

Median Family Income. These payments, also in terms of

index numbers, went from 100 to 205. If overseas royalties

from the use of U;S.-made masters were included, these pay-

ments would have gone still higher.
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outpace inflation
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205 (1973)
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Mechanical Royalties Paid Per Released Tune Outpace Inflation and Median

Family Income

Now, one last point in the inflation argument. If, as our evi-

dence suggests, the vast majority of mechanical royalties are

paid on recent releases, then the mechanical royalties paid per

released tune gives a typical picture of what each release yields.

As shown in Exhibit E,

- The average mechanical royalty paid per released tune

has also increased notably faster than inflation, from

$656 in 1963 to $1,399 in 1972. In index terms, this

is an increase from 100 to 213.

- Many tunes are recorded by a variety of artists and each

new :ecording provides additional royalty income from a

single composition.
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paid per released tune
outpace inflation and
median family income
1963 vs.1972

213 .......- $ 1399 per
released
tune
in 1972

178,

137

Index $5per

released
tune
in 1963

Consumer Median U.S. royalties
Price Family per released
Index Income tune



1415

14

To summarize the inflation argument:

· The share of the proceeds of record sales going to music

publishing companies and other cdpyright owners is substan-

tially greater than it was when copyright in recorded music

was granted and the statutory rate was established.

o The total dollar amount of those payments is vastly, enormously

greater than.it was at that time.

* The proceeds from these royalties, as measured both in the

dollar aggregate and in terms of royalties received per released

tune, have beaten inflation by a wide margin, as gauged by either

the Consumer Price Index or Median Family Income.
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RAISING THE ROYALTY RATE WOULD HAVE SERIOUS IMPACTS

We now move on to consider the impacts of the proposed increase in

the royalty rate on the recording industry and others. To understand these

impacts, please consider Exhibit F.

Under The Proposed Rate, Payments To Copyright Owners Would Go Up $47 Million

* It should be noted that in 19.74 U.S. dmestic royalty

payments were about $79 million. These payments were

made under the present statutory rate of 2¢.

- Under the proposed rate of 3¢ or 3/4¢ per minute

for overtime, these payments would have gone up

by about S47 million to something like S126 million.

- An increase of this size in mechanical royalties

must have serious impacts on the recording industry

and parties interested in it.
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If Fully Absorbed, The Cost Of Increased Royalties Could Cut Reco!d Makers'

Profits By $47 Million

FIRST: The most obvious possible impact could be a decrease in

profits of record makers.

· In 1974, the second-best year the recording industry ever

had, the pre-tax profits of the entire U.S. recording

industry from all 'sourceswere not greater than $121 million.

If all of the increase in the royalty paymentz were to come

out of that pre;tax figure, total industry pre-tax profits

from all sources would have been something like $74 million,

that is to say, 39% less than they were.

* Pre-tax profits of the industry from records made and sole in

the United States came to 550 million in 1974. The proposed
increase in mechanical royalties of $47 millicn-would take 94%

of those pre-tax profits;

· Actually, any impact on profits w6uld not be distributed evenly

among all record makers. The marginally profitable and the
smaller companies would be hit especially hard; many of them

would be driven into the red.
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Annual Cost To Consumers Could Go Up $100 Million

SECOND: Since recording companies could not be

expected to absorb this kind of increase, the second

kind of impact of the higher royalty rate could be

higher prices to consumers. As shown in Exhibit G,

if the rate increase were to be passed downstream

through wholesalers and retailers to the ultimate

buyers, actual retail prices could move up something

like. $100 million per year.
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Recordings Of New Performers And Music Foldm Would Be Riskier

THIRD: As portrayed in Exhibit H, higher royalties could cause a

reduction in the number of recordings brought out.

* Higher royalty rates would raise the breakeven point of releases.

The breakeven point is the number of copies of a record that have

to be sold in order to recoup the cost of making a recording and

getting ready to sell it. These initial outlays have to be covered

before a record maker makes his first penny of profit.

e The probabilities are already low that these costs 'Jill

be covered and that any profit whatever will be made.

- The average breakeven point of popular LP's is up

to 61;000 copies; and 77% of new popular LP's fail

to recover their costs a"d to make any profLt. wat-

ever.

- Other types of releases -- 45 RPM singles and new

"serious" and classical LP's, for instance -- offer

even lower probabilities ef covering their initial out-

lays and making any prefit at all. Ninety-five p~?cent

of classical releases now fail to break even.

e Raising the mechanical royalty rate could reduce the probabilities

of profitable release still further. Offering new releases would be

riskier. A reduction in the iumber of recordings released could ensue;

the most vuli·iable wold be those-ruleases felt to' be the riskiest.

e Generally speaking, these risky releases are those of new and experi-

mental music of all sorts and performances f :mnknown artists. These'

are the ones who would be hurt n. most by a rise in the breakeven

point due to higher mechanical tfiyalty rates.

e One consequence of a reduction in the number of recordings made and

releases brought out would be a reduction in eaployment for artists,

musicians, recording studio people, and prcduc:tion workers.
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higher than- ever

Popular Classics

Number LP's Number LP's
to Break Even to Break Even

1963 7,800 9,700
1972 61,000 22,000

Percent LP's Not Percent LPs Not
Breaking Even Breaking Even

1963 61% 87%
1972 77% 95%
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A HIGHER STATUTORY RATE WOULD NOT BE "MERELY A CEILING," AS ARGUED BY MUSIC

PUBLISHERS; ALONG WITH STANDARD VARIATIONS, IT WOULD BE THE RATE AT WHICH

ROYALTIES ARE PAID

* The music publishing industry argues that a higher rate would

merely be permissive; just "more room for bargaining'i'between

the parties on the basis of tfeir "relative strengths." The

higher rate, it is argued, would merely be a ceiling to the out-

come of bargaining.

* The argument suggests, by way of conclusion, that since the out-

come of bargaining cannot be foretold, the effects of raising

the statutory rate are uncertain, and may be not very

significant.

* The notions and conclusion are fallacious. They disregard basic

facts as to how the 'licensing and royalty collection process. works,

why it works as it does, and must work under any new higher rate.

* Any new higher rate would, together with standird variations,

inevitably become the rate, just as tha statutory rate is now,

and for the same compelling reasons.

The Licensing And Collection Process

* The licensing of copyrights and the collection of mechanical roy-

alties is a massive process. Organizations and procedures have

been established that make it practical to handle the mass of

detail economically and routinely.

- Scores of publishing companies hold copyrights to thou-

sands of tunes. Recording companies release more than

50,000 tunes a year -- over 200 per working day.

Royalties must be paid and collected on these and on

thousands of other active licenses issued in previous

years.
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;'In sum, there are three main kinds of possible impacts of higher
royalty rates:

,e Higher prices to consumers

* Lower profits to record makers

* Reduction of riskier recordings, innovative, ethnic and jazz musical
offerings, and the works and performances of less well-known
and younger composers and performers.

The actual impacts of higher royalties would be a mixture of these
kinds of results No one can say for sure in what proportions they would
come to oass. But each and all of them are undesirable to everyone, except
to music publishing companies and other parties to copyrights. All of them
would operate to reduce employment in the recording industry.

None of these effects is called for on the grounds of compensating for
the effects of inflation for copyright owners. Payments to them have been
far outstripping inflation.

The proposed increase would result in a large windfall to the publishing
industry not offset by any increased contribution by it to recorded music'--
its production, distribution or its enjoyment.
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- The music publishing industry uses agents to issue the many

licenses to the many record makers and to collect royalties

on outstanding licenses from many licensees. One single

agency, owned ly publishing companies'jointly, for years

his handled a very large fraction of all licensing and

collection:

- As regards the issuance of licenses for mechanical repro-

duction of copyrighted music, there are two avenues to

obtaining a license: either through 'he route of "negoti-

ation" or through the "compulsory" route. According to

the theory of the copyright law, a person wanting to use a

tune in mechanical reproduction of music can try to "negotiate"

a license from the copyright owner. Then, if a copyright

owner is uncooperative or intractable, any party wanting to

record a tune that has once been recorded may simply go

ahead and do so and pay royalties at the compulsory statutory

rate of 2t under conditions and procedures prescribed by the

Register of Copyrights. In fact, the administrative and pro-

cedural mechanics of the compulsory route are cumbersome for

all parties, and are only very rarely used. instead, publish-

ing companies have set up routine procedures for going the

route of "negotiation". By definition and usage in the trade,

any license that is issued under any procedure other than the

"compulsory" provision is said to be "negotiated", even if --

and this is crucial to understanding how the industry works -

the license is actually issued under the most routine, the

most automatic procedure. But this practice of seldom invoking

the compulsory licensing procedures should not be confused with

paying the statutory rate, which, in fact, occurs in the vast

majority of cases.

The outcomes of this enormous licensing process must in all ,realty

conform to a relatively straight-fordard structure and routine.
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When not issued at the statutory rate, licenses are issued at.stan-

dard variations that pert ia to cotmon situations recognized in the

trade. Fxhibit I details this pattern of standard variations for a

sample of 2,593 licenses, those being all licenses obtained by two

recording companies over most of the year 1974. (Incidentally,

these companies sold'well over 50 million records last.year.) The

left-hand side of the exhibit shows that three main kinds of dis-

counts from the statutory rate occur for regular price records:

- Artist discount, where the performer is.also the copyright owner.

These accounted for 5.1% of the rates on tunes from regular price

records.

- Block discount, where a record contains several tunes owned by

the same publishing company. These accounted for 3.0% of the

rates paid on tunes on regular price records.

- Medley discount, where a tune or theme is used for a short period

of time in combination with one or more tunes. These expl1ined

2% of all rates paid on tunes on regular price records.

These three discounts together accounted for 10.1% o es paid on

tunes from regular price records. These standard discounts .,so explained

all of the rates on these tunes that were paid below 2$. Fully.84.5% of tunes

on regular price reccrds were paid at the 2$ rate, and the remainder, 5.4%, were

paid more than 2¢.

e We turn now to a discussion of records in the sample which were

sold at o'ther than regular price, shown on the right-hand side of

E.xhibit 1. These include "budget label" records, which are often

reissues released sometime after an original release cn a regular

price Label; and "club" records, which are records sold at reduced

prices through a record club, much like a book club. Here, dis-

counts are much more prevalent in the mechanical-rates paid. Fully

37, of all rates paid were "budget" or "club" dis -,- ts. When a

record is released through a "club", as anyone knowldgeable in the

trade can :es:;'r to, the mechanical rate paid-in almost all cases

wi1ll e 'S% of the original commercial rate. There is cer-
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statutory rate and
standard variations

Regular
Price Other
Records Records

2¢ Rate 84.5% 6.3%

Above 2¢(Overtime) 5.4% 2.5%

Standard Variations
Below 2¢ 10.1% 89.5%

Artist interest discount 5.1% 0.8%
Block discount 3.0% 1.6%
Medley discount 2.0% 0%
Budget & club discount 0% 87.1%

Other 0% 1.7%
(Sample of 2,593 licenrises in 1974)
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tainly no bargaining here. If the originally licensed rate was 2t,

the club version will be paid at 1.5, purely and simply. This is

standard, widespread industry practice..

* Likewise, "budget discounts" are granted routinely by most publishers

for those albums selling for around a $3 list price. Although the

extent of the discount offered may vary from publisher to publisher,

the practice is a routine and common one for every publisher to follow.

* You will note that the left-hand column of numbers in Exhibit I is

in bold-faced type. This is to reflect the fact that the sales

volume of regular price records is very large in comparison with the
volume of budget and club records sold. So, even though there are

many rates paid below 2f for records sold at other than regular prices,

RiAA data suggest that these club and budget records represent only

about a third of all records sold.

Licensing Under A Higher Statutory Rate

If the statutory rate is increased, licensing will be handled just as now,

because of the following persistent, compelling reasons.

* More than 50,000 licenses a year will continue to be issued on behalf

of scores of publishing companies to scores of recording companies.

* Licenses will continue to be issued in a routine, near-automatic

fashion through licensing and collecting agents, and with the vast

majority of licenses being issued at the statutory rate or standard

variations therefrom.

* Only rarely will there be significant individual bargaining between

a particular publishing company and a particular recording company

for licensing under unusual terms and conditions. It is neither

practical nor necessary for publishing and recording companies to

spend much time or effort bargaining over royalty rates on thousands

of individual tunes in advance of release of recordings and albums,
because no one knows whether a tune will be successful or not.
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The foregoing facts explain why it is that over 99% of all licenses

are issued routinely at the statutory rate or standard variations

therefrom. As Exhibit J shows, this was the case ten years ago --

and it is the case today.

For the same reasons, under a higher statutory rate, the vast

majority of licenses would also be issued routinely and in near-

automatic fashion at the new statutory rate or at standard vari-

ation therefrom.



1430

29

J In 1974 as in 1963 tunes
were licensed at 2¢
or standard variations

0.6% 0.8%
other other

99.4% // 99.%/o
20 or // 2¢ or
standard // / standard
variation variation

Sample of Sample of
1351 licenses 2593 licenses

1963 1974
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Conclusion

Let me now sum up the conclusions of our study. An objective analysis

of the recording industry must reach the conclusions shown in Exhibit K.

* No increase in the statutory royalty rate is justified.

- Copyright owners are getting a larger share of-the

proceeds of recorded ausic.

- Copyright owners are also far ahead of inflation; their

incomes have increased much faster than both the Cost of

Living and Median Family Income.

* An increase in the statutory rate would have impacts quite con-

trary to the public interest. These would include:

- Pressures toward higher record prices.

- Reduction in riskier, experimental, innovative musical

offerings.

- Reduction of exposure of newer and lesser-known artists

and groups.

- Reduced employment of musicians, studio engineers and

technicians.

What I have just presented is a summary of the extensive, heavily

documented study that has been placed before you.

I would be glad to answer any questions jou may have.
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K No economic
justification for
an increase,

Copyright owners' income has
outpaced inflation

Increased statutory rate could
hurt:

* consumers
* recording artists and musicians
* record makers
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. THE HIGH INCOME ENJOYED BY COPYRIGIT OWNERS

A. *THE LONG STANDING OF THE STATUTORY MECHANICAL ROYALTY DOES NOT,
OF ITSELF, JUSTIFY AN INCREASE IN THE STATUTORY RATE

The passage of time does not, of itself, justify an
increase in the royalty rate record makers pay copyright
owners: Unlike most other pr ices, record prices have been
cut nearly in half as compared to 1909, hence; the 2¢
royalty gives copyright owners today a larger share of a
recording's price than 66 years ago.

1. Background

The Copyright Act-of 1909 gave owners of music copyrights a

property right in the recording use of that music for sale. It pro-

vides that, once a license for recording a tune has been granted by

the copyright owner to any one party, then a license must be granted

also to any and all other parties requesting a license, and at a rate

of 2* per part, that is, for each tune on each record. This 20 rate

is often referred to as the "statutory" rate.

The copyright license royalty is widely referred to as the "me-

chanical royalty" because it is paid for the use of any tune recorded

by any mechanical means, for commercial purposes, whether on player-

piano rolls, as was common in 1909, on long-playing records, or on

tapes.

The purpose of the compulsory feature of the law was, of course,

the prevention oi monopolization of recorded music by publishing com-

panies and/or record :cmpanies. Such monopolization was :hen a clear

and present danger which has since been averted and diminished by this

feature of the copyright law.

As a matter of fact, the compulsory procedure of issuing licenses

for the use of copyright muslc in recordings is almost literally never
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resorted to. It is too inconvenient and cumbersomefor all concerned.
With few exceptions, licenses are issued almost automatically, in a
nondiscriinatory fashion, to any and all applicants in accord with
e.tabli~c..d procedures ind through established organizations. As
we shall show later on, more than 99% of all licenses are paid for

at the 2~ rat. or at standard variations therefrom.

The royalty is typically paid by a record maker to an agent whose
business it is to collect such payments for music publishing companies
and other copyright owners. These receipts by publishing companies
and others are commonly, but not always, shared on a fifty-fifty basis

with composers, according to terms of particular contracts. Sometimes,
a composer's interest in.a copyright is bought out by a copyright owner,

for instance a music publishing company.

Nowadays; a number of -performing artists a6i groups for: their
own companies for making recordings, and sometimes, their own publish-

ing coapanies for holding the copyrights to music they compose or pur-
chase as well as perform.

2. Argument of the Music Publishing Industry

Publishing corporations and other copyright owners argue that the
statutory license royalty. which has remained essentially unchanged

since 1909, does not take account of the inflation that has occurred
over the years. Consumer prices, they point.out, are now much higher
than they were in 1909; and yet the statutory royalty is still 2t per

tune. At first sight, the general rise in prices might seem to justify

an increase in the rate.,

3. Some Facts

However, this seemingly plausible argument overlooks some import-
ant facts. The first is that record prices have not escalated-along

with other piices since 1909, but are now actually very much lower.

Back in 1909, record makers sold a record with one tune on one side.
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The price they received was 40*. The price per tune was 40t. In

1974, for a far better product, the record makers received for a two-

sided 45 RPM "Single" a price of 54.8t. That amounts to 27.4t per

tune as compared to 40* in 1909.

When the 1909 statute was passed, Congress took note of the fact

that the statutory'royalty rate represented S% of the maker's price.

Because the price of recorded music is now lower, that rate, of course,

represents a higher percentage of the price. In fact, that royalty now

represents 7.4% -- a share in the proceeds that is almost 50% greater

than seemed reasonable at the time.

In sum, music copyright owners today are getting a larger sum of

a recording's price than they did in 1909. (See Exhibit 1.)

As we shall show later on, this is only part of the story about

the relationship between inflation and copyright royalties. Not only

are copyright owners getting a larger percentage of a recording's price,

their total income from recordings of their tunes has grown enormously

with the vast increase in the volume of recordings sold in this coun-

try and abroad -- a sales growth to which publishing corporations have

not contributed. The increase in sales of recordings has resulted

in an escalation of total copyright royalties which has been far

more than would have been needed to offset the effects of inflation.

On top of mechanical royalties, the music publishing industry al-

so receives large income in the form of performance royalties from the

use of recorded music on radio, in commercially supplied "background"

music, and on some television programs. (The recording industry and

performing artists, arrangers, -id musicians receive no sdch performance

royalties.) To see whether an increased mechanical fee can be justified,

it is necessary to understand the total income which copyright owners

receive from recorded music.
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Exhibit 1

STATUTORY LICENSE ROYALTIES AND RECORD COMPA.NY PRICES

1909 VERSUS 1974

1909 1974

Statutory license royalty per tune 2¢ 2*

Record company price per tune 40ta 27.Ot b

Statutory license royalty as % of
record company price 5.0% 7.4%

* The price per tune charged by record.makers was

46% higher in 1909 than in 1974.

* The 2c.mechanical royalty is a higher percentage

of record makers' prices in 1974 than it was

in 1909.

g Thus music publishing corporations and other copyright

owners are now earning a higher proportion of the

revenues derived from the sale of records.

aIn 1909 the price of a one-sided record sold to wholesalers was 40.
The 2S/tune statutory license royalty was recognized to be S% of the
price to wholesalers: 2S=5% of 40O. (See Harry Henn, The Compulsory
License Provision of the U.S. Copyright Law, Study No. 5, Copyright
Law Rev;sion Studies, Wash i ngton: Goverrent ?-inting Office, 1960.)

bFroa a survey by CRI of 13 recording companies, it was reported that
in December 1974 the average price at waich they sold an L? album
was S2.84. Each had an average 10.5 tunes, making the price
per. tune - 27C. The same survey also revealed that record companies
sold a 2-tune 1 RPM re-.cord for an average price of SO.548. This works
cut to 27.4*, a comparable figure.
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I. THE HIGH INCOME ENJOYED BY COPYRIGHT OWNERS (Cont'd.)

B. TR'E INC(:E PROVIDED TO THE MUSI r PUBLISHING INDUSTRY iROM RECORDINGS
HAS GROWN MUCH FASTER THAN INFLAIION

The income provided to the music publishing industry by recordings --
measured in the dollar aggregate, and per recorded tune -- has grown
very rapidly. It has growrr faster than inflation. It has even grown
faster than "Median Family Income." Music copyright owners' income from
recordings comes not only from mechanical royalties paid by U.S. record
makers. They also get incomes from payments of mechanical royalties by
,foreign record makers.including foreign companies that make, and sell,
records abroad-from American-made master recordings. Copyright owners
also receive large and growing incomes from records used in radio and
television broadcasting, and in providing "baccgrowm" music that is a
widely sold service.

Not only is the share of revenues from the sale of recordings that goes

to publishing companies and other copyright owners much greater than orig-

inally visualized by Congress, but their dollar incomes from recordings have,
in fact, increased very much faster than inflation.

1. Inflation in the Decade 1963 and 1973

Between 1963 and 1973, the average annual Consumer Price Index,

based on the year 1967, rose from 91.7 to 133.1, an increase of 45%.*

In those years, Median Family Income, that level-of income where 50%

of American Families have more and SO% have less, and which takes into

account both dollar inflation and increases in real income besides,

rose from $6,265 in 1963 to $12,051 in 1973, an increase of 92%.

How did the. Smerican music publishing indust., fare in ormpar'-

son, as between those years? Let us examine what happened to each of

the several kinds of income that copyright owners derive from record-

ings. The following- facts are set forth iAi xhibits 2 and 3.*

See 1974 Statistlcal Abstract of the United States.

'* The year 1973 was used in :his connection, being the latest year for
w:hich certain important ia:a 'ere avai:able. See NOTE :o Zxhibi: 3.
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Exhibit 2

INCOME TO COPYRIGHT OWNERS FROM RECORDINGS

1973 versus 1963*

Performance
g*~Y~$44 4 A`T fees

Mechanical
royalties re-
ceived from
foreign record
makers

$77.
Performance to0

fees $ S82. 1 Mechanical
Mechanical royar- 6.9 royalties paid
ties from foreign/ by U.S. record
record makers akers

Mechanical royal- /S37.
ties paid by U.S.
record makers

1963 :^73
(S nillion), ( nilllcn)

Derivation oi figures is explained in Exhibit ;, Notes a and b.
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Ehlibit 3

7JOt 70 COPYWM=T CaS Fpc FECOUOlCGS
1973 Yersus 193

Comparable Coparable
I Inc-Wsr Iamase

1963 1973 1974 *leo In intr | .' j Lin
($ Mtillou) (S mIllion) (S billion) 1963. 975 I ?rice ldex Fnlly Incoe

Esitlated mchanlicl royalttes I 37.6 S77 to I S79 bo -
; ,Ld yU.S. nrcord makerss.

Estimt d amchanital roysItes $569 $33 .A * .47
rectlr d r U.5S copy-rF- t
holders .ra f:rip rEccrd
makers J

royal,* .11.

Sstiratod totil performance 515 ZS 4 Vl .2:3 3
fees from records paLd to
U.3. r cight boldera

IstLt d total Lrcoe 60. 56.4 M .260% to
; received i5 U.S. 5cPrrlh.t alo -. ;
holders from 2chanical roal-
ties itd o rformance fees I
f ro reords g

WiMT: Te srar :973 is usd in this Ehibit, biing the latest ryear for wheich riea of ;erforanc foes and roryaltles fro foreign
record copanlies nre available.

aSn :ro firrs gtve for 19 copYrlght roal:l.s paid by U.S. rcord cospantls are based n to different Ctl surveys of record
caonles. The atr figure 77 million). wtch is estimated from statistics supplied by thisten-nrecord copanies lt About 571
of i se dstry's sales. will be found n Liiblt S-C. line 9. pag 17. The higher figur (SS: millon). heh Is estizrted from
statistics suppled by Srecord coeanles lith about 958 of the undustry's sales. is erplned In th * last sectoon of Exlbt 5.0.
page l The lower estiate Is clearly too low. for the financial recoros of h14 aI it n e larer sWre *hog that these
coE ntles sIcan Pad Slo0 msllion in mchanial fees in 190S vehes . sh s te oer ngure *h r .e n co..
paring it to Me Ur n4 h free t A.coMPSny survey or when re aking trend analyses. 1W sutL uis th. higher fiunr osyi athn
.' sake a sin9le pint estimate of the level of archanical royailt p rments.

bi expttnlation for the two different figures given for 1974 is the it. a given in footnote "la above.

t1973 od :943 prfrtance fees were estLsted. See ethical tpp x.

Theo 19S fiures Are from he 19oS Olover Mro drt before tne ubcomltt:ee on patents. -Ye-Arktt ,s of 'orletor l
of the Ci:ttee an the r udlalty. U.S. Touse of Rpresentatives. SOth l, ngrnss. rti S.SIon.

he :973S fgure on foreonp rechAnsei royalties 2s stOtnte ro silboard reports about *s.Ls abroad of rcrdlonts -f
U.3. musc.
T he two 1973 figurs on sontai rtysyAties paidr by J.S. :rcording f!rs arer fmro ExiSlt S and .otes :nerto. Sot
footnote "a" aborve.

e* re loJ fgure for sctLnmcei ort:res ;4id b J.J. ocordng frms .e nro Snibtt S And as sed on lt:tistlcs
supp7iod b r -eecord uaers.
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2. Mechanical Royalties from U.S. Record Makers

Between 1963 and 1973, mechanical royalties paid by U.S. record

companies more than dibled. from $37;6 million to $77?, million.

That is an increase of something of the order of 113%. This is to

be compared to the 'increase of 45% in the Cost of Living Index and
the increase of 93 -in Median Family Income.

3. Mechanical Royalties from ?oreign Record Companies

In addition to those domestic mechanical royalties, copyright

owners also receive royalties from foreign record makers. A substan-

tial fraction of those foreign royalties come from the use of master

recordings made by U.S. recording companies in the United States and

that are licensed for manufacture' and distribution-abroad by non-U.S.

companies. Foreign royalties have grown even faster than U.S. roy-

alties. Mechanical royalties received by'U.S. copyright owners

from record companies abroad rose from $6.9 million in 1963 to $3S

million in 1974. That is an increase of-407%.

4. Total Mechanical Royalties

Total mechanical royalties paid to publishing companies rose,

therefore, from-$44.5.millitn to somewhere around $115 million, say

by something like 15S%.

5. Incomes to the Publishing Industry from Commercial Use of Recordings

In addition to mechanical royalties from record makers, copyright

owners get large and growing incomes from the use of recordings in

radio.and television broadcasting and in commercially supplied "back-

ground" music. These are.known as performance royalties. In 1963,

publishing companies and oeh,:'- jot from broadcasters and ,thers, some-

t:sing like :15. 7 million for the use of recorded music. In 197T, they
obtained at least 544.4 million from those sources. This represents an

increase of 2385. in addition, this bill provides that publishers and

composers will, for the .irst time, receive performance income, irom,,juke-

box operators who play sound recordings. This is estimated to provide an

additional S4 million income each year.
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It should be noted in passing that, unlike the music publishing

industry, recording companies receive not one penny in the form ~of
performance royalties from commercial uses of their products, as in

broadcasting and "background" music.

6. Copyright Owners' Total Income from Records

Taking these several incomes together, publishing companies and

others, in 1963, derived from records and their commercial use a total
income amounting to $60.2 m.llion. These kinds of incomes, in 1973,
came to something like S159 million. The 1973 figure represented an

increase of over 260%, as compared io the increase of 45% in the Cost

of Living Index and of 92% in Mledisn Family Incnme.

These are the facts as to how music publishing companies and other-ccpy-

right owners fared from recorded music in comparison to inflation.
7. Increase in Royalties Per Tune

Not only have royalties to copyright owners increased faster than

inflation in the aggregate, royalties per tune have .also increased

faster. This has occurred because of two reasons: first, because'of the

expansion in recording media, a new tune is often released in numerous

mechanical for= -- on a 45 RPM single, as a band on an LP, on an 8-chan-

nel tape or a tape-cassette. Royalties are paid on each unit'of each

of these forms, many times under several different licenses. Additional

paying licenses will occur if the tune is later released through a

record club, or if re-recorded on a budget ilbum. Second, if a second or

third or fourth artist also performs the timune, a separate license for

each release will result in furthir royalties for the same, original tune.

Accordingly, a reasonably popular tune can be the subject of dozens

and dozens of separately licensed "'re-eases" in a single year. This lum-

ber of "releases" of a single performance has been tending to increase

as the numbers and popularity of different recording media have been

increasing, and with reissues, often on "budget" labels, of former favorites.

One way of estimating the :rend In royalties received oer tune --

if not the literal dollar amotts3 -- is simply to divide the total dollar
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value of mechanical royalties paid 'in one year by the number of releases ,

in the year, and to compare that figure with the corresponding value in

another.year.* That is done in Exhibit 4, which measures the trend in

royalties per released tune as between--1963 and 1972. Royalties per

released tune went from $6S6 to $1,399, an increase of 113%. That per-

centage increase is a reasonable measure of the percentage increase in

mechinical royalties per tune, although the dollar income per average

tune would be considerably higher because of multiple releases per tune.

AccordinZly, the dollars of royalties per tune were going up faster than

the royalties per release of that tune, which, themselves, were going'up

faster than inflation.

It should be noted and emphasized that these domeitic mechanical

royalties constitutedionly part of the income .received by copyright

owners from recorded music. They also received sizeable foreign mech-

arical royalties as Exhibits 2 and 3 make clear. In addition, their

"incomei from performances were about as great as themechanical royalties

and were also accri.ng faster than inflation.

We shall now turn to an examination of what has brought about the tre-

mendous increases -in incomes of copyright owners from recorded music;

*The largest share of mechanical. ro:alties occurs on recently released
tunes, although many releases cont-iue to collect royaities for zany years.
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Exhibit 4

STATUIORY MECRANICAL ROYALTIES PAID PER

RELEASE OF RECORDED TUNES: 1963 VERSUS 1972

1963 1972 % Change
1963;1972

1. Number of singles (45 RPM's) 643 5,132 - 21%
releaseda 6,543 5,132

2. Estimated ntinber of releases of
tunes recorded' on singles (num- 13,086 10,264 - 21%
ber of records released, times 2

3. Number of LP's releaseda 3,686 4,056 + 10%

4. Estimated number of releases of
tunes recorded on LPs (nuaber .
of rcodrds released tines 12 bin 44,232 45,630 +
1963 and times 11.25 ial 972)

5. E'itimited total number of"re-
leases of tunes recorded (2+4)c 57,318 55,894 - 2%

6. Estimated total mechanical
royaltiesdpa/d by -U.S. record $37.6 million S78.2 million +108%
companies

7. License royalties per release $656 $1,399 +113%
of tunes recorded (6 ' 5)

Note: For this Exhibit, the year 1972 was used because it was the latest
year for which the numbers and releases were available.

$Statisti.'s on -eleases are from 3il:board.

5 he 11.25 :unes zer LP Aas /aicuiatea as follows: In 1963, there were approx-
imately 12 tunes per popular LP. CRI's survey of 13 leadLng record companies,
with 61% of the industry's 1972 sales, indicated that, on the average in 1972,
a mechanical royalty of 22.5e was paid ,or each popular LP. 'ith a 2t rate,
this would indieate that the average popular L? had 1.25S tunes in 1972.

CThis overstates the number of tunes released, for one :une may be recorded
on both a single and an LP, a prac:ice that was more common in 1972 than in
1963. Also. a given tune may be recorded in several diFerent versions on P?'s
or singles or coth. The number o.f :3 es recorded is only soma frac:-on of. the
number of releases. The above i3ure-s f releases do nct include .apes. (,Te
coprr-ght o.oacers earn mechanical royalties from :te sales or :heir tunes on
tape. as :wel :s on records.)

.-or iource of data. 3ee -:;-iblt DO.

lBEST RPY AVMAE
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I. THE HIGH INCOME' ENOYED BY COPYRIGHT OWNERS (CONT'D.)

C. THE MUSIC PUBLISHING INDUSTRY HAS NOT ONLY BEATEN INFLATION BY

A WIDE MARGIN, BUT HAS BENEFITED MORE FROM ADVANCES IN RECORDED

MUSIC THAN RECORD MAKERS WHO MAKE RECORDED MUSIC POSSIBLE AND

AVAILABLE

Thanks to the revolution in recording technology and in
marketin techniques, sales of recordings have risen
many times over. The burgeoning sales have produced
ever growing income for music copyright owners, who have
consistently earned between 7.6% and 11.1% of record com-
pany sales--- far more than the S% envisaged by Congress
in the 1909 law. Copyright owners benefit greatly from
the popularity of conmercial use of records. The record
makers, whose investments and ingenuity are largely re-
soonsible for the sales growth. have earned from these
sales uncertain and sharply fluctuating profits, for this
is a high-risk industry. Record makers, who have brought the
consumer ever-better products, at a lower price than in
1909, are profiting less from the new products than the
publishng companies which nave invested little or nothing
in the development of these products.

In order to reach an informed, not to say a fair judgment concerning

the statutory 'mechanical royalty rate and whether it should be increased,

one really must recognize and take under advisement some basic facts as to

the nature and attraction of modern-day recorded music and the economics

of the recording industry.

1. Recordings in 1909.

Seen from our, prsent-day perspective, the recordings of 1909 --

when Congress thought it fair that copyright owners should get as much

as 2t per recorded tune -- seem naive and quaint, both artistically

and technically. Recordings were made mechanically through an inverted

megaphone and the thin and scratchy results were physically pressed on

one side of a "wax" disc, one tune per disc. Or a mechanical reproduc-
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tion of sheet music was produced through perforations 'in a roll of

paper. The experience of listening to such music -- *miract'lous in

its day, no doubt -- bears little relationship to the experience of

listening to modern recorded music, popular or classical.

Recorded Music Today.

The technology of recording sound has advanced tremendously.

Fidelity -- range, responsiveness, and freedom from distortion -- is

only one aspect of this advance. Many and varied sound and musical

effects may now be.created through use of multiple microphones and

amplifiers, and multi-channel rec6d.ing tapes cbntroIIea''tarougn in-

tricate electronic. consoles.

This advancing technology makes extraordinary:kinds and ranges

of musical expression come alive through artistry of rerformance,

arrangements, musical concepts, and through sound as something to, be

experienced for itself.

A tune, alone, a configuration of'musical notes indicated on a

sheet of paper, makes no music, let alone a musical experience. To

become music, the tune at least must be humned'or picked out with one

finger on a piano. A musical experience -- far beyond the tune it-

self -- is in large measure a matter of'musical arrangement that re-

flects a concept. It. is in very large measjre a matter of the artistr)

personality, and emotion of performance. In recorded music, today,

the extra dimension of the artistry and technology of the generation

and recording of sound is added, and it is often this ingredient that

makes Eor 'n emorable Musical. e-xoer ence.

In. less than a generation,. the recording industry has gone from

"LtP to ".fi-Fv" to ste:eopnonic to. quadraphonic sound: .rom '"icro-

groove" to 3-channel, te-quency-scr-ened and correc:-d tanes.
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These facts about modern recorded music are coning to .be recog-

nized and appreciated. An article in The Wall Street Journal des-
cribed "How Record Producers Use Electronic Gear to Create Big Sellers".*

Each instrument his its own microphone leading to its own
track on the big console's recording tape...'[The producersJ
will cut, slice, and dub tracks from the best of'the musicians'
performances to eliminate flubs by one or two of them, and
they'll pick tapes from the [singer's] performandes for her
best lead vocal. For her harmony parts, they can manipulate
the-tapes to make her sound like a duo, a trio, a quartet --
or even, if necessary, a 16-voice choir. They also will
add violinflourishes, called 'sweetners'. Finally, they
will blend and distill all this.into two stereo record tracks.

Even. a presid~ent 6of the .American Guild of Authors and Composers

has acknowledged that the popularity of tunes and songs is founded

almost entirely upon successful recordinRs created and marketed by

recording companies. Ho said:

Years ago apublisher bought a song, plugged it and got
it published in the eventual hope of getting a record.
Now a song is nothing without a record at the .start."

3. Benefits From, and Contributions to Recorded Music: Recording
Companies and Publishing Companies.

Overview. In Parts A, B, and C of-Exhibit 5, estimates are given

of the revenues, various outlays, and profits of the recording in-
dustry for the years 1955-1964 and 1967-1974. Several important

facts stand'out among these data:

Growth in Record Retail Sales. Between !9S5 and 1974,

estimated record sales* at retail t-st nrlcos rose 'frm less

than $280 million to about $2.2 billion. These estimated

retail sales are based on list prices, which has been the

comon standard' for estimating retail sales over time. Be-

cause most recordings are sold at a sizeabie, di3count, bhow-

The Wal: Strset journal, -ebrua ,/ 197, 9 . :.

The N'ew 'ork Ti.es. Angust i. :966.
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E*hibit $.A

STNATV) FINA.IIAL TATSTAICS F 11lE I l. c 11USTY. ISSS-1974

Psrcett*res of q-t sl3.s

19S Su.rcty Statlstics

_19S1 19S1 1S7 19S4 1 991 9 60 12I4 19962 1943 1964

1. Contribtisn to Artists Fwt S 2.1% 2.S% 2.3% 2: 2.1 2.19 2.3% 2.19
2. Talent Costs S.7% 4. S% 4.71 4.99 4.1% 4.49 4.1t S. 3
S. ecordings xpeasss 4.SS 3.S1 4.41 4.2% .4.0S 3.81 4.49 4.19
4. Artists' lyalties 7.4n 7.31 .n .6. I 9.7. 9.n 9.8 9.n

S. Total Artist I hcordlia
Lpnoshes (12.3-4) 19.7 1 .3% 20.2t 1t.1 20.0 20.9 20.6% 20.8

6. Productio S4 Nnufacturlg 43.51 40.21 43.21 43.0% 42.1% 42.S% 42.6% 42.0%
7. Sales. Prostlon. GrCaral 4

Adlinlstrotoey Expensts 23.6% 21.19 22.SS 23.31 23.6% 23.2% 2S.1 '24.0%

8. Total Costs Othbr Thbn chsn-
Icl I7ayslttes nd Profits 4.4% 79jI 8S.I IS .4% I5.7% 16.0S S8.3% 66.1%
(S1647)

9. CopyriSght lchansicol It ties .0% -9.2%n .% 9.n V.. I.9% 1.0% * 1.1%

10. TYvlea Costs (8.9) 94.4 U.71 9S.61 9.2% 91.6% 194.9 1 99.3% 97.9%
11. Profits from Ircordlng Sales U.

fore Taxes IForeltn Fees, etc. S.6% 11.3% 4.49 4.1% 4.4% S1.21% O. 2.19

12. Net sles 100.0% 100.0% 100.0 100.0% 200.0C 100.0% 100.0% 100.09
13. Foreign Fee Income. etc.

b
.1. 2. . 2.3% 3.1% 2.2% 3.3% 2.3%

14. Proflts .ter4 Tes
(11-13) . 7.St 13.9% 6.%n 7.19 7.1 7.3% 4.19 4.49

IS. Income Tases 3S. 7.19 3.9% 3.7 3.7% 2.S% 2.4% 2.7%
1S. NIt Profits After Tues 3.n% 6.1. 2.0% 3.49 3.0% 4.% 1M.% 1.7n

_Nmbsr of Ispornrts Firus 6 9 17 19 19 1t 20
**tlrt* of ndoustrl

rprolsted 44. n 49.S9 S4.2 S 17.9 S4.0 S6.3 6$S09 *0.09

Istimited Sales of All U.S.11300 32 34 34
be rrdil Fin15 S'I"$3$ U S20 S2SSS $300 0 S545 $834 $ST9

($aloades~c dep tIoe.

tild eso a t L .st Prics o

.cord s r277 s $37 $460 t$SII $S03 SO6 S640 S6 tot o. r nd
T ro es or t t . . t. t.

Total S277 $377 54S0 SI 5S405 S&OO $640 SS17 569S 57S4

% Chaale from Previour Yier *7.00 ,t*.71 , 22.0C *11.1% *1U.0- 0.O5 * 6.7 * 7.3% 1 1.61 * e.&%

"Imludas d4prociattio.

heorlp tlt o lncoil lnd other lIrcellneogs incos are ot Included li net WSats. hr ilin (to Itcoft Is fro the liclnsal of
U.S. rlcord aisters for pressine Cratefse aM is estimated to be roughlr one-half of the total fiure shov. The remlindsr
Is free dOMtstiC -ess fro record end toap clubs. Inventory adJustments. other one.tiee Itesm Innterst. ud rent. -They are*
eprtessed as a ptrcestsle of not sales to so hMe BCh they contribute to the profits recordls firms make on their rcording

7escordio ffirts salts are estimated to be bhou hkilt of retail sales t 11ist prices. Thils ssumptlo 1to supported by the prices
the surveyed record fIrms reported chrsgig for their various types of recordings.

41eto1 0l. flgures are from IAA. They are based on salts at list prices. Iwsuts siaes t on csaonlTy sode t a sitaIe disouat
these days. ttul retail saes are abshout 20-251 Ioer thu the 'lc-res git.t.

sIatII Cli surveys of recording companies are destrlbe in ECshblt S.O. ue actoal statistics retorted br the surveyrd
compsnlas appoer in the Tcchicai Appoendl. Tho fiFuret spplied by these tolpses eare for their U.S. operatioas only
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Ixhlbit S-4 ·

rSTll TtD FINAKICAL T&TiTIC3 FM ItIr. fCro nlr. 1r71. tY. 1967.19:4

Pectr.ctaes of Hot Soles

1973 S.ur7r Statisticl and UpJates in 1974 Wn 197S

196 1966 197 1960 1069 1970 1971 1972 173 1974

1. Contrlbutllo to Artists
°

Fsnds .91 1.9% 1.7 1.4% 1.%1 I.1S 1.7% 2.0%
2. alent Costs 2.% 2.0 2 1. .1% 2.0 2.0% 3.3% 1.%
3. f~cirding qxp isoe 4.2 '4.2% 3.9% 3.1% 4.0 - 4.0% 4.3% 3.2%
4. Artlts toyaitloes 14.1% 13.S% 14.6% S1.9% 1.7% 1.7% 19.S% 19.2%

S. Total Artist % Iatordia_ 22.7% 21.6% 22.1% 22.9% 26.S% 26.2% 298.% 26.2%
xpeoses (1.2.3.4)

6. Productinm A lnuscturlei 24.8% 33.8% 33.0% 33.7% 33.6% 32.3% 33.3% 31.9%
7. Sales. )reotion. CeMsrl I

Adolalstratie 'xtrpnssa 29.% 30.%O 27.2% 27.% 26.9% 27.9% 21.7% 20.3%

S. Total Costs Other tha Necbhn.
loal o-altles nd Profits 17.0% *. % *2.3% S3.6% 97.01 8o. % 90.1% t9.S%
(S.-7)

9. Copyrlight lchalicl Isaitl es 9.1% l.7% 1 .1% I.% 9.7% 9.2% 7.6% 7.2%

10. Total Costs (8,9) 6.1% 94.1% 90.4% 91.4% 9S.7% 94.4% 9t.4% n.S%
I1. Profits tor Recordlng Sales 3.5% 5.9 % 9.6% I.2 4.3% S.St 1.6% 4.S%

baore tsaes I Foerigp Fets. etc

12. Mt S les (10.11) B0.0% 100.0% 100.0% 100.0% I00.0% 100.0% 100.0% 100.0%
IS. oreign Fee Inco., tc.

b
4.n 4.9% 4.9% S.S% 5.6% 6.3% S 2% 6 .S%

14. Profits befor Tnens 9.1% 10.7% 14.S% 13.7% 9.9 11.% 7.9% 11.0%
(11.11)

IS. Incom Tixss 3.9 1 S.4% 7.6% 6.9% 4.9% S." 4.4% 4.0%
16. Not Profits After Toras 4.2% S.2% 6.9% 6.8% S.0% S. .9% .4% S.0%

kher of 1eporting Fisrt 7 I 10 12 13 13 1_ 13
stimated % of lndsttry 44 .0% 4.0% 52.0% 6.0% 62.0% 0.7% S 4.8% 63.4%
Lpreorsatod

Estimatd Sales of All
U.S. ac Fl9 $t6 S679 5793 $830 $972 S962 $1.009 $1,o00

loetal Sale, At List Prices

records 1862 * tO9 1.OSI $1,124 $1.170 S1,182 $1.;SI $ 1,433 $1436 $,.SSo
Tp4s . .A..' SO 112 i 24 421 47S 495 S41 St1 650

Total $162 1.009 1.173 n. 1 S St 1.6 $ 71.640 $ 1,74 1.924 S2.017 $2.200
% CiAs Fr"G PrIoosn Year .13. 7% *17.1% ,16.3% .IS.% -II9% 7% * $.1% . 10.2% * 4.8% * 9.1%

Isteludes depreciation.

breorlan fee nCose and other iscellaneous incoe are not Ilclded In nt solos. Foreirn fee Ianco is from the Itconshl
of U.S. tmTord Mlstrs for prnssina oersOaso. and 1 *stinted to he roaghly on.hall of the total (Ilurs shon. TM re.

idrM Ins from do stic tfos from rord and tape clus,. Inartory odjstsornts. other one.tim Items. Interrst. and snt.
T71y ass espreosed as a percosttl of not sals to obw bo oatsh they conttibuts to the profits recording firm mine n
their recordon stales.

Cecordlas company tlle aren 4stiatd to bh half of ntall soles *t list prices. This estlmte 1Is sspported by the pricns
the srveye retord coqpanles repcrted charrlg for thilr rarlous typos of recordinls.

etii s1les fiorso are from RIAA. They ar bosed G solos at list prices. Slnce sales rb usually ude at a sisable
dl.coult, actual entsll Is s aire n bout 20.% laS than the flrures l" n:

tope s es beian to dervlop In 19tS and cre hecoelns siglificant In lo". Iholhy19 filturn s on estlmte br Cit. 0o IlAA
fiLrunr on tape salts are availablo froron iO. .

Source; CRI survsy of recordins co*plieR ore desribedt i xhi hllt S.0. The aCtual fiLuroe rorted by the sor.
vryed coemlpis apper in the tehnical Aippedix. ITs fitsIos supplied by the copnlis ars for their U.S. oprtnlons
only.

57-786 0 - 76 - pt. 3 - 5
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Exhiblt S.C

USTIMTLA IV.%X STATI7T3 Ot nib U.S. Sr. 0l ING I.tUSlT, 1967-1974

hlIII $s ut touliar4

1967 96 1970 197 1 1970 1974

1. Contrlibtlo, to Artlists Fuods 11.1 S 1.0 !li.7 S 121 S I . S S14. 1;.I S 21.6
2. IaSet C.ots , I4.S 23.7 15.6 IS.7 17 6 7 .611. 19.
3. L-ecrditg Eirns"o 24.J .25.1 57.0 31.6 3.S6 34.9 43.0 3S.0
4. TAtlst Soysaltis 12.0 91.2 IIS.O 131.4 16S.2 179.6 I9.l 2I11.1

S. TctlA Artist And teeorJdla Exopeass (1.2.3.4) £S32.3 $146.0 $ 4.4 5 190.3 S233.9 : 1SI.7 S 290.0 S 287.1
6. Productc I U4 gtecturtnl 203.0 221.4 2G0.0 271.6 297.4 310.S 335.4 350.3
7. Sllline. Prontnlo. AdilnlstroJ:ive Grennral pnseos 172.3 202.3 .:16. :23.6 235.2 267.7 219.3 333.7

8. Total Cuts Other Than Srchsntcal Soyalties snd Protfits S7.S S 576.7 49.2 S602.5 S769.9 $130.0 S 914.6 971.2
9. Ceoyrl5htt ltsic'l cal "ao7 lest2 b (56.7) 52.7 53.6 63.7 67.6 77.3 7i.1 77.1 79.3

10. Total Cs2ts (.SI S$60.2 $635.3 $712.9 S760.2 U86.6 t 909.1 S 991,7 1050.

2. Me.t Pr'osfsts Ioesroig 9. s Sbee Tlals 6 Foralre " 22.3 *3.t 71.6 67.1 23.4 12.9 16.5 49.1Fets. etc.

12. het Silas (10-11) $S82.7 $674.6 3tS3.7 0127.3 $8S.2 $961.3 31001.3 $1100.3
£1. Forelia Fee Incct. cte. .24.S 32 .7 41.7 49.5 60.1 62.1 71.6
14. eht Profit Lfor; Inocs T s (11-131 47.0 71.6 11(.2 112.9 2U.2 113.7 79.0 121.3
IS. Ino Tas 22. 2 6.7 3.7 60.0. 17.6 43.9 $6. 44.4 61.8
16. et Profit Afor Incot 7Tasts i 24. 34.9 S S4.4 S S.J4 44.2 S $7.0 S 34.7 S5.S

Eltiuates Ulsed on Sttltlstc ftro This Lumber o
oportinS Coepless 7 2 10 12 I3 s I I 3 I

Elstirted %'of lidust)r Saltes epresented
by eporting Copanlies

e
' 46.0 55.0% $2.0 6 .0 612.0% 60, n 5 63.65%

'InaIudes depretlotlon.

bThe 9I3 figulre Is bhsed on statlstics suppl1rd by 13 comFales vlth about S7% of the Industry's sales. ai for the I974 ftlunre the sm
I5 eo7Cnles had 64% of tht lndstry'l es1es In that year. St..,stscs supplied In rnspon to sn additioala qeustitonalr by 34 copanles
itbh 91% of the industry s 1975 sclS6 lIndacle that 1973 ochaiscal royaltes pald *erJ closer to $82 I illion. and. for 1974. closer to

II3. aIlion. These fprJrs Co ot s aclude nechnical royallies paid to U.1S copyrltt holCers by forenti record tceparte or by forelcn
suhlsllirits of U.S. re4ord copanises. Foreltn Mehaitcal royaltles gre rlapdly7 Is 1973. they Tre approsismtelly .5 mllion. or nearly
50% of the rechsical royaltlos plld by U.s. recording companLes. This tsts tel of the 1973 foreilgn wechaitel royalties earned by U S
publlshing o panloes nd other copyr:C.t osers is more than five timS the royalties ¢stiuted to hove beso paid in 1n63. The 1£73
estiate Is basrd on lillboord tIperts about sales abroad of recordinls of U.S. music.

t
Forelp fee llcomo and other lscelwleous Incom ar n not inCluded In net sales. Forenln tee Incom Is from the lietning of U.S.

.record atters for presslg overseass. d iss ettsatetJ to be roughly oCe-hll of the total iglure shos. The reomlader Is (roe dmestic
eels frei record o d nd ape clubs. nvntory adjusttment. other one-timu ltts, Interest. and ret. hey oen esprnslcd s a percentagle of
met soles to sho hbo uch they contribute to the profits recorldsg fins aute on their recording sales.

I 0rcow taies IncludO state as nwll s federal too-s.

etstieutes of the % of industry .sala represefted by the surteyed coaneles are based On the assueptlon that Industty sales re about
half rottll sales at list pricts as reported by Ill1board. Thls asslupttio is supported by the prices the surveyed copnlels reported
clarglIag or thelr various types of recordinls Ihese iturols Almost unrei overstate.the profits of the reordine iLodustry. for they
ren bhed on sttlistles supplied by larier co8p9l0ls *hose profit levels are gonerally ifr hither thin those of I ttttudt of $sll

cpaine not .or opssl4 an the AI urs. y These profit fiures are onit for the II S otratoes of nreord ompan ess. th do sot
Includ the profilts of forelln sblsdlaries.

iiTV; Totals do not alvsys add prtleloly itceuse of rosmdlng. The flgpres here re oenly for the U.3. oprtiorns of thl-record
CoMqlesi. Pl2re for their efotlp i subsdlsrlos re not Inelued.

StUlCI . CAls 1975, 1974 and .917S urveys of lieding recnrd coponiels. For dotalls of survey see Techalcl.cAp.fJiz. T9e
ttistic here orted the gme oCf thl ctaes survs reyed divided by the estJlated percentage
f tbohe ilustry'l soiles these conpastie had.
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Fhlbit S.D

Sourceslfor This tEhlblt

Cost rJ profit data contsto.J In EChibit S (and sweersl other exhlibits) re based lrpn · 1971 surcty conducted by the Cobrldge
t:starch Institlute . td UA.1 in 1974 and 1975 Ate survey obtlneCl at3 froel tneaco lrCes for 1569, incresinl to 13 ct.pnies
for 1971-1974. In 1969. these tet c.psnzcs 3cconltli for about :: of the total Inoustry sales. ths 13 c". 1 tes reportin:t Jot
for 1971i1974 accntsre d for betvcn S7. asd o.: of the total inlstry sles during those ycsrs. The ton ccr Alers reportlnt dats
In 1969 ar InlcliJd In thb s]e copzalies ihsroh 1974. A fcw coenies .Iso repated ds:t for 1945.1944. hoeset.r too Icn
coapani:s rt-oted 196S and 19lS dJai for oy rnlneful .aalysis to be edo. itcause of the soe-hat hrger nubenrs of coeapsies
and becsuo of tht soearht lar.:r percentazes of the shole Inustry represented iy the the (- cs for the yelrs 1960-1964 3s
197D.1974 Justify soeht 2l altr statistalt confidence thIA the data for 1955-Is, -l jr 1967-16i . The Is ct pales hls h pronidod
tic 1971-1974 flancisl dats shots is this section of the prtsentalios re lasted ble.

AICIunahill
Atiltatlc
saddah

Capltol Letords
CLS tcords
DiScryl.sdfaisttt
GCT
i tdon Rcords. Il.e
ICA
Pbonogreo (forerly lkgcotzy)

sarner Slos. rcords. Inc.

These 13 toapnlies reproent 16 crwples sur'tyde by Jo)a D. Gloser In 1965 for his eport btfore The Sobclsitzt n Potents.
Trad;as . Sd Copyrights of thtb Coltte on the Jdlciary, U.S. Houss of ttpresentaties. 31th Congness First Sessios. WA is
m the gromp nseU for Decca, Llpp. n4d Uol; AIC/O.uhill 1 · comsolldstica of those teo coapnl.

b. qpstions uised in tha 1973,3974. and 197 s urveys enrt sial[ar to those used In the 196$ C'over survey. The datl ere
collected d put on a cooputer by J.t. Lossir & Co.. CPA's. Tht ostintes of thl ptertlate of Industry sales prestnpn ted by the
reOrtlnt coepslns eree based on theb. c ly acctepted stle&ing conv.stlic that ldaustry sales ore atout half of retail slles
of recordl:gs at list prices ts reported bhy lAA.

The Technilcl AFppdix contlins a copy of th 1973 qcstlonnallr the instructlous for fl11ing out this qutstlmosiro. sod
a Copy of the 197S qoestirmnaire. Th1 1974 q.stlon lre Is "ot itclded silnct ItI s nirtuall Identicall vlth that of 1975. The
Instructilos forfilliln out te Incoe statnlts io the 197 7 1977S str7. ys U rcn Idrstlcal ir order to Insurn co
parsbility of the data.

Addltionul Dots Ised on Sptle of 3J Coesnles

In the Interestf f obtainingl s accurate Inforatlon s possible coacerning aechnical roysltles paid to the publishin Irdustry
by the recordlng Industry, Cabrlide Ress·arc Institute solicited the cooperatlo of a larger nrster of ccp. les than hd respctied
to its earlier. aore estensit qstionnslrs.

Statutory Litense loyalties Pald by U.S. tecore iatrn I 197o and 1974.

The 34 coepanles tht responded to the questloniren accosted for abat 991 of Iondstry alets in 1973 0d probably onre thn
tiMt Is 1974. On the basis of this dlat, funhor estliates of tchinlstl royallts paid In 1973 snd 1974 rer obltaied os follns-

197S 1974

Iachanical royalties paid
by 34 record uaers S10.4 SU.

14ihenlCC royaltles paid
by all U.S. mord e-kers
(estleated)a I13.: $13.1

Thess entltales ofe.mecuicl royalties paid by the lndustry nesulting froa this sl ey a ts ya he tho tle sllat·es Ifro tbhe
15-ctmpny finsncial survey tonducted by Ctl and rported else nhre In thibiefort. e.g.. 1shibit-.C7. The etlutets abot re
probably ton accurate biouse the spie is larger. See the TechaIeil al ppend for a descriptlon of thl 34-rcnpa. survy.

'TM choalcl roylty pyints of the 34 repotial conpanL vn used to estilate Industly totals by renltllg the nported soles
of tbe 34 toeonaies to Inudtry total sales s provided by AIAA tanally.
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ever, actual retail dollar sales are probably about 75% to

80% of those "list" figures.

· Increase in Record Prices and Relationship to Profit. Although

the suggested list price for regular price albums has been raised

several times in the last decade, these increases are heavily dis-

counted at retail, The- increases in the prices which consumers

actually pay have not offset the effects of inflation, nor have

they resulted in high profits for the recording industry. BLS

figures for actual prices paid'by the consumer for a typical LP were

$4.25' in 1964 and $4.74 in 1974, an increase of only 11.5%. (The
CPI rose 59% during these years.) Recording industry pre-tax domes-

tic profit aarlins from these sales rose from 2.1% in 1964 to 4.5%

in 1974, still will below'the ncrm for Amerfcan irdustry':

* -GCrowth in Recording Companv Sales and Profits. Sales

of record makers rose from something like $138 million in

1955 to something like $1.1 billion in 1974. Profits of re-

cording companies from all sourcs, 'including rentals and

interest, rose from something like $21 million in 1955, to

something like $121 million in 1974.

* Growth in Incomes to Copyright Owners. In this same period

of 1955 to 1974, mechanical royalties paid to publishing com-

panies and other copyright owners rose from something like

$22.1 million in 1955 to $79.3 million in 1974. The additional

rise in, and the impressive amounts of income derived by copy.,

right owners from performance fees have already been brought

out.

* A Growth Industry. Clearly, the recording industry has been

a growth industry over the pas" 20 years.



1453

52

Let us now examine more closely who has benefited from this growth,

and by how much.

The Revenues, Costs, and Profits of the Recording Companies.

The r6venues of recording companies have grown with only a few set-backs

-- as in 1960 -- since 1955. Their profits, however, have fluctuated widely.
Some years are better than others in terms of absolute dollar profits as

well as margins. The recording industry does not always reap high rewards

for the ingenuity and capital it has invested in improving the technology

the musical quality, and the marketing of records. Its profits are uncer-

tain. It is a risky industry, in total, and record by record.

Over the years, the recording companies have been deriving an increasing

share of their profits after taxes from the licensing of U.S. made masters

to foreign record companies for manufacture and distribution abroad. These

gains amount to about one-half of the "other income" obtained by the re-

cording industry. In recent years fees from foreign recording companies

for use of U.S. recording masters have fluctuated from a high of something

like 4.8% of record company sales in 1969 to a..low of 0.8% in 1973. Similarly,

recording companies derive important revenues from rentals -- of recording

studios rand equipmen.t, for instance -- and interest *L- on'accoiints receivable,

for instance.

The costs of recording, manufacturing, and marketing -- and of mechanical

fees -- also fluctuate and vary over time, as do the successes of the recorded

offerings of the industry. It is for these reasons that the profits of

record makers fluctuate widely', as'hey do.

Over the past 4 years, t-v that were good and two that were somewhat

poorer, the earni,g&1 of the recording industry from recoras, before':axes,

can be iummarized as follows:
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Profits From Recording As Percent
Sales, Before Taxes & Foreign Fee of Record-
Foreign Fees, etc. Income* Total ing Sales
($ million) .(S million) *. ( million) '3

1971 $38.4 $24.8 $63.2 7.1%

1972 32.9 30.4 83.3 .8.7

1973 16.5 31.3 47.8 4.7

1974 49.8 35.8 85.6 7.8

4 years $157.6 $122.3 $279.9 7.1%

In addition, the industry had profits before taxes from income sources

other than making, manufacturing, and celling records. of an amotmt about
equal to foreagn fee Incoae. (Protits after taxes, o ourse, were mvch

less than the indicated pre-tax profits -- probably something like half. or

less.)

Income to Copyright Owners from Records

Copyright owners are in a position somewhat similar to that of preferred

stockholders when it comes to income from records: -- their mechanical

fees getpaid, record by record -- or, rather, license by license -- ir-

respective of whether individual records, or record makers make any money

or not. With only one set-back, in the very poor year of 1973, mechanical

royalties going to publishing companies have increased every year since

1967. Going back still falther, mechanical royalties have increased every
year since the mid i95O's, exceocing, our data shows, only the year 1962.

in sumary, the mecnanlcai royalties paid by the recording inaustry

to the publishing industry aver the east four years have been as follows:

Cs:azctd x:L iO' ef i r her :ncome.

ES COPY AVAILBE,
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Mechanical As Percent of Record
Royalties Company Sales
(S million)) . .

1971 $77.3 8.7%

1972 78.1 8.1

1973 77.1 7.6

1974 79.3 7.2

years $311.8 7.9%

The percentage of the recording industry's rev^nues from records that

goes to the publishing industry averages more than the before-taxprofit
that goes to the record makers! Over the past 4 years, an average of 7.9%

of revenues Pas gone to the publishing industry as compared to 7.1% of pre-

tax profits to record makers. In dollar terms, mechanical royal ies paid

to the publishing industry over the four years came to $311.8 million as

compared to the pre-tax profits to the recording industry from records of
S279.9 million.

It would be interesting to compare the net profits after taxes which
the two industries derive from records. The net profits after taxes for

the.recording industry are estimated in Exhibit S. Unfortunately, the

publishing industry has refused to provide the necessary data despite

requests from Congress. In the absence of such disclosure, the

best that can be done is to compare mechanical royalties before taxes iith

record companies' profits from records, also before taxes. Ac:ually, the
:ompoar:lscn is not at all unreasonable: Te -ubiishing :omoanlss incur

tictle or no expenses in :cnneczion with recorded music otner .han no col-ec

the mechanical royalties. Even more important, :he comoarison -ompietely
sets as:on, the very large 3ermormance fees :he puolisning .ndust;: lerives frmns

recorded music. Again, abouc :ne only ost incurr3d in shat :cnnec.:on

is :ne coilection of tne :ees.
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Taking into account both mechanical royalties together with performance

fees from records -- which are certainly not less than one-half of the dollar

value of mechanical royalties and probably considerably more than that --

the publishing industry derives considerably greater dollar benefits from

records than does the recording industry, itself.

Contribution of the Music Publishing Industry to Recorded Music

It is not unreasonable to inquire into the contribution of the music

publishing industry to the creation, production, risk-taking and marketing

of recorded music. The point need not be labored: No one who loves musi-

cal experiences would wish to downplay for a moment the importance of tunes,

cozoositions, and the unique contributions of composers. Equally, however,

it is clear that the success over the past twenty years and growth oi

recorded music is attributable in large measure to unique performances;

to arrangements; to accompaniment; to advances in electronic technology and

recording artistry; to marketing; to innovation and risk-taking by record

makers and to their marketing efforts, including very large outlays for

advertising, designed to bring new recordings to the attention of music-

loving publics.

Conclusion

There is no obvious reason of justice or of economics for Congress,

by legislation, to attempt to increase -- by almost 60% -- the share of

the proceeds of record sales going to the music publishing industry --

which includes music publishing companies, other copyright owners, and

composers. There is no more economic reason for Congress to attempt

to increase that particular share of recorD revenues -nan :he share of mny

oi the other parties 4no are surely no :.ss deserving -n :ight of :heo-

*nicue contributions to recorded music. 3ut cnat is what Section :15 ,r

H.R. 2223 would do.

This conclusion must be reinforced by :he fact :.at ?ubilsihing

:ompanies and other :cp.ri.gh[t wners are already ier:v:ng more ri :he

:otai oenefiis from recorded aus:c -- 'nciuaing .er:ormancs fees from

:ommerc ii 'se fi records -*- than -ne recor:ing induscr- ::serf.
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II. THE IMPACT OF AN INCREASE IN THE STATUTORY MECHANICAL ROYALTY

A. MHE 3¢ RATE WOULD GIVE A LARGE AND UNJUSTIFIED WINDFALL TO
COPYRIGHT OWNERS

If the statutory license royalty were increased to 3C, with
a higher statutory rate for renditions over 4 minutes ion
the average royalty per record would rise about 59%. Total
license royalty payments would rise by amounts which would
be enormous windfalls to the music publishing industry and
a-staggering burden to the record industry.

Although the income of music copyright owners from recordings has grown

far faster than inflation, even under the provisions of the 1909 law, and even

though copyright owners derive such more financial benefit from recorded music

than recording companies do, :hemselves, a higher statutor/ royalty of at least

3¢ per tune has been written into the bill before you.

An increase in the statutory royalty from 2¢ to 3; does not sound like

very much. However, this seemingly trivial "penny increase" would have a

major impact on the earnings of the music, the publishing industry and

other copyright owners, on the prices consumers pay for riecordings, and

quite likely on the amount and kind of music recorded.

In the first place, raising the nominal 'sta.!itory rate from 2t to 3¢

represents an increase of o0%'. The actual increase would be considerably
larger, for H.R. 2223 calls for payment to the copyright owner of not just

3$ per tune, but of 3$ per tune, or 3/4¢ per minute of playing time, or

fraction thereof, for each tune, whichever l 'reater. Thus, a comnosition

running four minutes or :ess would incur a_-:t,- of Sc. But a piece lasting

more .han four ainutas f.ouid be sublect :o mn tldea :ose: '- "5-:inute'" rune

would call for a rate of 3-$3/ie; a.."S-minute" tune would call for 4-1/2*;

a "?-minute" tune would call for payment of 2-:i/i; and an "'S-mirute" tune

would call for it, nd 3o on:. The roposed rate based on playing :ime is

something new; that :oncept is not provided fr 'n .e xs3z:inq :ooyright law.

,he ,roposed rate is a subsanti.al' ncrease ~ver :n-e .resoread :urrent ol-

.ntary ndusr./ prac:-ce of .pa.ng 2:.' per mInute of a :ne's ?.layng _: e

over five ainutes.

BES COPY AUlEa
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To study the impact of the "3¢ rate" on the typical hit record and on

the recording industry, an analysis was made of the Top 150 LP-albums listed

in Billboard magazine on March 3, 1973, selected as random illustration.

Because some albums contained two records, a total of f65 records with 1,653

tunes were examined. If, for purposes of calculation, one assumes that the

current statutory rate of 2t per license and released tune was paid, the aver-

age record in this sample would have called for a royalty of 20*. If allow-

ance is made for royalties currently paid in excess of 2* as a result of an

additional "per minute" rate, the average mechanical royalty paid on the

records in this sample is estimated to have been about 22¢.

The statutory royalty that, in contrast, would have been payable under the

new rates proposed to this Subcommittee by the publishing companies was computed

based on 3e per tune or 3/4t per minute of playing time, whichever was greater.

By actual count, the statutcry mechanical royalty for the average LP in this

study, under the new provisions, would have been 35e, an increase of 59% over

the current rate. (See Exhibit 6).

What would this increase in the mechanical royalty rate mean in terms

of its impact on the profits and revenues of the publishing and recording

industries? Obviously, the answer would depend upon whether one were talking

about a good or a poor year. -

In Exhibit 7 some data are set forth which gauge what would have been

the impacts of the proposed increase of mechanical royalty rates on the two

industries in each of the past four years, 1971-1974, of which two (1972 and

1974) were good from the standpoint of recording industry profits, and two

(1971 and 1973) were bad.

As shown in Exhibi: ', :the Jollar increase of :he A:% hzie :ia ec;an'cai

royalty sales would have ranged from a low of about $45.3 mllion to a high of

about $46.S million, for a total of about 13S3.9 million for the four years.

This would amount to an annual average of about 346 million.

In terms ox the cut which these increased royalties to :he music publish-

ing industry would have taken from the pre-tax proi;-s ,o :ne recording :ncus-
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Exhibit 6

STATUTORY LICENSE ROYALITIES PER TOP 150 LP ALBUMS

IN 1973 AT VARIOUS STATUORY RATESa

Percentage
Increase in Percentages of "Overtime"

Royalty Royalty Rate Over Over
Per Record Over 2t S Minutes 4 Minutes

At 2* rate as
presently paidb 22 12.76%

At 2-1/2* rake
of H.R. 2512 275 25% 12.76 -

At 3¢ rata of
H.R. 2223 35¢ 59% 27.22%

aThis analysis is based on the Top 1SO of the 'Top 200" LP albums listed
in Billboard on March 3, 1973. Because some albums contained two
records, a total of 165 records with 1,653 tunes were timcr from the
1973 hits.

-The 1909 copyright law specifies a statutory rate of 2¢ per selection
but in recent years, record companies have generally adopted-the practice
of paying an additional amount of 1/2t per minute of a tune's playing
time over five minutes. This practice was taken into account in cal-
culating :he average of '22 per record.

-The rate soeci-iet in u..R. 2S12, passed by :he House oa Representatives
in 1967, was 2-1/2; per tune or 1/2I per minute of playing time, which-
ever is larger; hence, with this rate, an additional amount over 2-l/2i
would be paid for any tune i;th a playing time cver five minutes.

dThe rate spcci i ed in S. 2: and H.R. 2223, the oi!!s currently before
the Congress, is 3c per ;unc or 3/4¢ per ,inus. o-f playing :mne, wn:ch.
ever is larger; ::enc^, w1- t : a: rat- , an addi-ional amount ivCr ic
would be paid for any rune t:h a piaying .:.c :ver four ainutcs.
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try, these increased royalties would have represented not less than 38.6%

of the pre-.tax profits, from all sources, of the whole recording industry

(in 1974) up to as much as 57.6% (in 1973). For the four-year period, includ-

ing the two good years and the two bad, the increased royalties would have

taken 45.5% of the entire recording industry's pre-tax profits from all, sources.

In dollar terms, the increase in royalty rates would have taken an

average -of about '4 mil'io'n a yeari over the fou:-yiear'periodi from the

recording industry total of $184 iillinj "and givein hit money to th'e

music publishing iidustry. The publishing industry's "take" from machanical

royalties would have been increased from an annual average ;f about $78 million

to an average of about $124 million. This would have represented an increase

in average mechanical royalty income of about 598.

The aggregate pre-tax profit of the recording industry from all sources

for the four-year period would have been reduced by the same 5184 million,

from a figure of about $402 million to about $218 million. In terms of an

annual dollar average, the pre-tax profit of the recording industry would

have been reduced from about $100 million to $54 million.

Those figures of impact on pre-tax profits of the recording industry

relate to pre-tax profits from all sources, including foreign fees for records

made abroad from U.S.-made masters -- on which foreign mechanical royalties

were paid to U.S. copyright owners by foreign record coioanies -- together

with income from studio rentals, interest, etc... This impact could also be

compared to pre-tax profits on records made and sold in the U.;sted States,

because it is to these records that domestic mechanical royalties relate.

The foiowing figures, shown in Exhibit 3, make that comparison with actilal

mecaanical royalties at the '2e Rate" and with the :oyalt:es that :ouid have

bee payable at the "3c Rate".

As is shown clearly in Exhibit 3, the proposed increase. alone, in the

mechanical ';oyal:ies on recoras 2ade and sold in the United States luring :he

years 19711-1971 would have averaged 1;"S of the pre-tax Zrofi:s aarned by the

recording industry on. those records. The mecnanicai royalties, under the
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proposed "3$ Rate", including the increase, would have averaged 315% of those
pre-tax profits. This would compare to the actual royalties at the "2¢ Rate",
which, in fact, averaged 198% of the pre-tax profits of the recording industry

.on records made and sold in the United States.

In other words, whereas mechanical royalties were about twice the profits

before taxes which recording companies derived from records made and sold in
the United States, the royalties under the "3t Rate" would be over three times
those pre-tax profits.

In the foregoing paragraphs, we have been speaking of the recording
industry as a whole. One can assume -- correctly -- that some record makers
are more profitable than others. The impact of the increased mechanical

rorallies on averagely profitable recording companies would have been stagger-

ing -- an average of 46% of their pre-tax profits fromeall sources over a
four-year period. For a less profitable firm, the impact would have been

disastrous.

Wha, is at issue is not a "meie penny" increase, but a transfer of a

major amount of money from one industry to another. Given, as we'have seen,

the relative contributions of the two industries to recorded music, and tLt

financial benefits they derive respectively from recorded music-, this trans-

fer would be a major, unearned windfall for the one and a major -- a stagger-

ing -- burden for the other.
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II. THE IMPACr OF AN INCREASE IN THE STATUTORY MEANICAL ROYALTY (CN'D)

B. 1HE HIGHER STATUTORY RATE COULD COST CONSUMERS NEARLY $100 MILLION

The increase in the statutory license rate could cause a
6.1t increase in the price consumers pay for recordings
and thus could cost consumers neary $100 million.

A $46 million average annual increase in 'mechantcal royalty payments

would consume almost one-half of the pre-tax profits from all sources of

U.S. record makers, if their other costs and their prices remained unchanged.

If not passed, on to consumers, such an increase in royalties would wipe out

94% of£the $SO million in pre-tax profits which the U.S. recording industry

realized in 1974 from recording sales, before foreign fee income and other

miscellaneous income. And 1974 was a good year for the industry in terms

of those profits. In the years 1971 and 1973, the proposed increase, alone,

in the mechanical royalties would have been greater than the pre-tax profits

from those records.

Obviously, the record makers could not absorb such a substantial in-

crease in their'costs. The profits simply haven't been there. To protect

themselves, they would be under pressure to take defensive measures. Sev-

eral possibilities come to mind: an increase in prices; fewer bands on

average record; reduced overtime royalties on tunes; more public domain music;

reduction in number of tunes used and releases put out; reduction in the

number of more innovative and riskier releases. These are just a few of the

possibilities. In the event of an increase such as proposed, the several

record makers. would take a variety of 'defensive actions, in. various combina-

tions and proportions, according to their several judgments of how best

to protect themselves and their Interests.

The most obvious defensive action -- although not necessarily the most

likely or most practical measure -- wou;d be for recording companies to

increase their prices to the trade. The distributors buying the wares of

record makers, in turn, could be expected Io pass any price increase a!ong

to retailers, who then would charge a higher price to consumers. A. each

stage in the dlsrributicn chain, nut only wouid the higher :Icsnse royalty



1465

64'

need to be passed on, but the higher operating costs generated by the roy-

alty increase would be passed on, too. For example, with higher prices for

recordings, the dollar cost of marketers' inventories would rise and, with

it, the cost of insuring and financing those inventories; the dollar invest-

sent in accounts receivable would increase; the dollar loss on bad debts

would rise; the taxibase would rise, etc. 'Al these additional dollar costs

would have to be recovered, in addition to the direct increase in the cost

of recordings due to an increase in the copyright royalty.

Thus, if the effect of the higher mechanical royalty were expressed

solely in terms of higher prices, the cost to the consumers of a $3 rate

would be far; far more than the $47 million cost in 1974 to the record

makers. At the consumer level is where the brunt of the statutory rate

increase would be most widely felt.

In the case of popular LP's, Exhibit 9 illustrates how much prices to-

consumers could be exp;.ted to rise in consequence of a change in the statu-

tory rate from 2¢ per selection to-2-1/2t per selection (or 1/2/nminute of

playing time) to 3¢ per selection (or 3/4f/minute of playing time). Typical

prices and gross margins along the line from recording company to independent

distributor to distributor-serviced retailer to consumer are shown. Figures

for rack jobber-serviced outlets would be similar.

As can be seen, the average price to a consumer of a popular LP* would

go from $5.77 to $5.91 (with the 2-1/2¢ rate), or to $6.12 (with the 3¢ rate).

The SS.91 price represents a 2.4% increase over the $S.77 price, and the $6.12

price represents a 6.1% increase.

Such an increase is, indeed, a substantial .idm. Retail sales of recordings

in 1974 were estimated to be $2.2 billion at list prices. However, since most

records are sold at about 3/4 of list price, consumers actuk-::', Daid about

$1.7 billion for recordings. rf allowance is made for recor.' _, ._ aon-

copyrighted music; a 5.1% increase in retail prices could 2ost -nu..H.ers

'A common list price for a npoular L. album is ;6.9b. the ac:ual selling or'.ce
:o consumers is, oain :e average, S5.7'. 3co laso E.&,lbir 9, -ootnotos Idj rd *e).

57-786 0 - 76 - pt. 3 - 6
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nearly $100 million. (See Exhibit 10). This would be a sizeable sum to load

on the consumers just to provide copyright owners with a windfall gain

which does not appear to be warranted.

As was pointed out a few moments ago, an increase in prices charged

by record makers to the trade, eand so on downstream to consumers, is only

one of several possible effects of an increase in the statutory fee. No

matter how the total effects of the increase might work themselves out --

higherprices, fewer offerings, less innovation, fewer and/or shorter

bands on LP albums -- the constuer, along with all other interested par-

ties except copyright owners, would be affected very adversely. An esti-

mated "cost" of $100 million very inadequately expresses that burden.
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Exhibit 10

COST TO CONSUMERS OF A 3$ STATUTORY LICENSE RATE

Estimated 1974 retail sales of
recordings, at list prices
(RIAA estimate) = $2.2 billion

Less: Average discount a&
which recordings are sold = $0.5 billion

1974 Retail sales of
recording at actual prices = $1.7 billion

Less: Estimated sales of
recordings with non-copy- b
righted music (6% of total) $0.1 billion

Actual retail sales affected by
an increase in the.statutory
license royalty = $1.6 billion

If prices were raised 6.1% (from Exhibit 9) to cover the
increase in the statutory license royalty, the cost to
consumers would be:

$1.6 billion x .061 = $97.3 million

she Bureau of Labor Statistics reported that the average
·price paid for a $5.98 LP in December 1973 was $4.56.
$5.98 - $4.56 = $1.42, which is 24% of $5.98.

bBillbbard's International Buyer's Guide of September 14, 1974
estimated that 6.1% of record sales in 1973 were of classical
music.
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II. THE IMPACT OF AN INCREASE IN THE STATUTORY MECHANICAL ROYALTY (CONT'D)

C. THE HIGHER STATUTORY MECHANICAL RATE WOULD ALSO BE COSTLY TO
JUKEBOX O.WNERS

Increasing the statutory rate to 3$ could cost jukebox
operators $6.57 per box per year.

If the increase iu the statutory rate caused record makers to raise

thei- prices, it would raise the cost of recordings not only to consumers,

but also to jukebox owners.

Jukebox operators, as the subcommittee well kniows, purchase millions

of dollars worth of records each year in order to provide'access to cur-

rent music for the listening public. Correspondingly. they bear the cost

of millions of dollars in copyright royalties. As cfn ibi seen in Exhibit

11, an increase in the statutory license to 3$-would imply an additional

cost to these operators of $6.57 per box, a substantial increase in their

costs. This impact, too', dqes not seen warranted.
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Exhibit 11

IMPACT OF A COPYRIGIT FEE INCREASE ON JUKEBOX OWNERS

Present Cost of New Total
Total .t Cost Under

cost. 24 Rate S3 Rate Rate

Cost to Record Maker of a 45 RPM
Record $0.36 $o0 0 4b $0.06b $0.38

Record Maker's Average Margin + .19 + .02 + .03 + .20

Price to Distributor '$0 .5 5 d $0.06 $0.09 $0.58

Distributor's Marlin + Se + .02 + .03 + .16

Price to Jukebox Owner of one 45
RPI Record ' 0.70e 0.08 $0.12 $0.74

% of Jukebox Owner's Cost Due to
Copyright Royalty 11.4% 16.2%

t Increase in Price
Paid by Jukebox / Due $0.04
Owner Per Record to

Ratet Increase in Price In-te
Paid by Jukebox ree +5.7%
Owner

Average Annual Expemd tures on
Records Per Jukebox $11S $121.57

S Increase in Average Annual
Expenditures $ 6.57-

'aith a S3 rate (specified in S.22 end .H.R. 2223 currently before Congress). · rate
:of 3/4t/minute would be charged for every minute of a tune's playing time Jver
four minutes. Thrcalculations above are bsed on the assumption that no 45 RPM
records purchased: j jukebox owners would have aore than four minutes playing tise
per tune. If any significant number of the tunes had a longer playing tine, the
increase in mechanical royalties at the 3t rate would be greater than the figures
indicated above.

bSingles (45 RPN's) -svoe a tune on each side, or two tunes/record.

CClI's finaicial survey of 13 leading record companies with 64% of the industry's
sales indicated that in 1974 the avvagto gross margin of these companies wa 35%
of net sales. The gross margin nust cover a sompany's sales. promotions and

hdministrative costs as well as its profits.

Statistics supplied by 13 leading record companies with 64i of the industry's'sales
indicated that in December 1974 the averale price at which a record company sold
its 45 RPM records was S0.547S.

eA IAMA survey of "one-step" distributors in early 1975 indicated that the average
price at which they sold records to jukebox owners was 70C. Given footnote d,
this indicates a gross margin of 21%.

f£ne Jukebox Story"', published by the Iksic Operators of Aerica in 1973, indicttes
that there are 400,000 to 500,000 jukeboxes in the country. Jukebox owners buy
.about 75 sillion records a -ear at a cost of abest $S2 million. If 450,000 jukeboxes
are asssmed to be in operation, then r ;cord purchases cost on the avc ,ge about,
$11S per year per jukebox, and jukebox owners or Jthe average purchase 1b7 records
per year per jukebox.
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II. THE IMPACT .O AN INCREASE IN THE STATUTORY MECHANICAL ROYALTY (CONT'D)

D. THE HIGHER RATE MIGHT CAUSE RECORD MAKERS TO RECORD LESS MUSIC

To cdmpensate fo£ an increas'ein the statutory license rate,
record makers might, among other'defensive measures, record
less copyrighted music:and might put fewer tunes on a recording.
To compensate for the reduction in their profits, they might
reduce-their-"recordings of,classical, and experimental music,
on which they generally.suffer losses. The higher license
rate might eliminate:some of the sma rginal record'
makers. -To the extent that thesetdevelopments take lace,.
there would'be less diversity in:,the industry and in the re-
cordings offered the public, less 'employment for musicians
and.performing artists, -and fewer opportunities for new- or
experimental composers to get their music recorded.

If record makers passed on the iubstantial increase'in license royalties

which H.R. 2223 would exact, the higher prices charged consumers and jukebox

owners for recordings would undoubtedly ge'nerate at least sonme, if not consi-

derable buyer'resistance. Sales of-recordings might fall, andsrecord makers

would be under pressure toseek still 'further alternate strategies for coping

with the $47 million increase in their mechanical .-ryalty payments, in order

to minimize necessary increases in price at the retail level. *Given their

inability to absorb-the increase out of profits, and still makea return com-

.mensurate with risk and investment, still further defensive measures would be

sought.

What,alternatative measures might a record maker take to-ensure his sur-

vival if the statutory rate is increased so steeply?

i. 'Reducing the Use of Copyrighted Music

Faced' with.such a dramatic rise in their mechanical royalty payments,

record maker.s might elect to reduce their use of copyrighted music. The most

,obvious way to reduce the use of copyrighted music is to reduce the number of

tunes per record. As an alternative, this is not particularly attractive, but,

in judicious combination with other defensive actions, this unfortunate step

might have to be taken.
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Some cutting down on the number of tunes on a recording has already

occurred over the last 10 years. Record makers currentiy try to keep

,their mechanical royalties per LP down to a reasonable level. If the

.-royalty for any tune is greater than the statutory rate because of its

longer playing time, a record maker may .tend to reduce the number of

tunes on the recording in order to keep within his total budget for mech-

anical royalties on the recording. As can be seen in Exhibit -12, the

average playing:time per tune has risen.a whole minute since 1965. This

trend is related to changing tastes which enjoy more complex ana sophis-

ticated renditions and recordings of music. Record makers have compensated

for this longer playing tine and the resulting increase in the mechanical

.royalties per tune in part by cutting down on the number f tunes on an LP.

Because the copyright bill currently -before Congress proposes to increase

not only the royalty per tune but also to increase.the playing time rate and

to impose it on any tune longer than four minutes, record makers might try to

hold down the playing time of tunes and try to keep as many as possible under

four minutes. In sum, the increase in the statutory license rate may cause

record makers to record fewe'r copyrighted tunes and to be more selective about

the tunes they do record.

Efforts to reduce the use of copyrighted music on recordings would, of

course, hurt publishing companies, composers and other copyright owners, for

fewer of their tunes would be recorded. There would be fewer tunes earning

mechanicil royalties and performance fees from recordings. Popular established

composers would still get their tunes recorded, no doubt, but the new tune-

smiths and composers of experiaental or classical music might face greater

obstacles in ganing public exposure.

If the increase in the statutory license royalty caused rec.rd makers

to put fewer tunes on LP's or tapes, fewer musicians and artists would be
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Exhibit .12.

TUNES AND PLAYING TIME OF TOP 150 LP ALBUM RECORDSa

% Change

1965 1973 1965-1973

Tunes per LP 12 tunes 10 tunes b - 16.6%

Average mechanical royalty 24( 20(c - 16.7t c
per LP at rate of 2¢/tune

..Average playing time 33.01 minutes 37.47 minutes + 13.5%
per LP

Average playing time 2.75 minutes 3.75 minutes + 36.0%
per tune

aThis analysis is based on the "Top 150" LP albums listed in Billboard
on March'6, 1965 and the top 150 of the "Top 200" LP albums listed in
Billboard on March 3, 1973. Only the 150 of the "Top 200" albums were
studied in 1973 to provide direct comparison with the 1965 list, which
consisted of only 150 albums. Because some albums contained two records,
a total of-165 records with 1,653 tunes were timed from the 1973 hits.

bAlthough the Top 150 LP's analyzed averaged ronly 10 tunes per record
in 1973, the "typical" L? must have aroimd 11 iunes. .According to
statistics reported by 8 record companies with about 51% of the
industry's sales, in 1972 the average mechanical royalty per popular
LP disk was;22.5t (at the 2$ rate). If a flat license rate of 2¢ per
tune were paid, this would indicate that the "typical" LP had 11.25
tunes (22.5 2$). Some tunes do pay a license fee based on playing
time, 'as indicated in footnote c below, but some tunes, being from the
public domain, call for no copyright royalty at all. (These 8
record companies were among the 13 included in the CRI financial
iurvey.)

CCtirrent practice is generally to supplement the 2$ per tune rate with
payment of ,1/2( poir minute of a tune's playing time over S minutes.
Hence the actual royalty paid on the sample 1973 LP's probably averaged
about 22t because of the long playing time of their tunes, and the de-
crease in the average royalty between 1965 and 1973 was only about 8%.
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able to get jobs making recordings, or would find themselves booking fewer

recording hours. This wouldbe unfortunate, for musicians' employment oppor-

tunities have already been reduced by the growing use of recordings rather

than live music.

Reduction of the number of tunes on LP's and tapes would also be infla-

tionary; to the extent that this alternative defensive action were adopted,

the consumer would receive less music for the money spent on recordings.

In sum, raising the statutory mechanical rate may- benefit popular

established composers aid their publishing companies and others who own

or have an interest in the music of popular, istablished ccmposers; but

it would tend to hurt other composers, less well-known and younger and not

yet recognized; it would also injure musicians and the American record buying

public.

2. ;Reducing the Risks Inherent in the Business

Another defensive measure record makers might take'to keep a mechanical

royalty increase from destroying their pIofit position would be to reduce

their production of recordings which their judgment indicates are among

the least likely to enjoy sufficient sales -to cover their costs of recording

production, and manufacture, and to make a profit.

Eight out of ten recordings, even now, do not generate sufficient.revenue

to cover the cost of producing, manufacturing, and marketing them. (See

Exhibit 13). In 1972, the latest year for which data on releases are- avail-

able, 82% of "Singles" releases failed to earn a-profit, as did 77% of pop'

ular releases, and 95% of-classical LP's. Of popular,-LP's, 80% failed to

break even; of classidal tapes, 99t'did not recover their coits.

The profits from the successful recordings -- 'aminority--- .ust cover

the losses on the large number of recordings -- the large majority, -- that

do not sell weilvenough to cover their costs. Yet, regardless of whether or

not the recording earns a profit, the publishing company or other copyright

holder is paid its mechanical royalty. In financial terms, the-mechanical



1475

74
Exhibit 13

RECORD MAIlEWlS

UNIT SALES PER RELEASE

AND DREAECVEN 9OI1.TS
50% 45 RPM (2972) .

41 % . Break 81 of all releases
Even failcdto earn a

'Idr/// l [|' profit in 1972
while 74; failed

25%^ - >>>> to do so in 1963.

0-2 2-4 4-8 '8-10 10-20 20-50' 50-100 100-300 300
4"hl Number of Discs Sold (Thousands!

m 46, 000, Discs

50°° POPULAR LP

. I * _ 25%Ink 77% of all releases
· ¢r _ failcd to earn a

' profif in 1972 while
1O .- 61% failed to do so

255[. in 1963.

0 0-2 2-4 4-8 8-10 10-20 -20-50 50-100 100-300 300-
Number of-Discs Sold (Thousands)

61,000 Discs

50% CLASSICAL LP

_40 Break 95% of all relcaics
ve" _~. * ' failed to carn a

profit in 1972, while
250- f,,J///;] ] ^ aI .' 87% failed to do so

25% to _ ' / in 1963.

0-2 -2-4 4-8 8-10 10-20 '20-S0 50-100 100-300 300t

Number of Discs Sold (Thousands)
22, 000 Discs
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Exhibit 13 (continued) 75

Record Companies Unit Sales

Per Release and breakeven Points (1972)

POPULAR TAPES

50%
Break 80% of all releases
Even failed to earn a
*' 'profit in 1972.

29%

to W 15 % 16. ?% 13%

3} , 11% ;

B 0_
0-2 2-4 4-8 8-H0 10-20 20-50 50-100 100-300 .300 it-

Number of Tapyes Sold (Thousands)

24,000

O CLASSICAL TAPES

O * _ g 99t + of all releases

50%_ -o failed toc-earn a
Pz Brdak profit in 1972.P~ ' Bkdak

Even

25%k~J/J~11 23%

0-2 24 4-8 8

0-2 2-4 4-8 8t
Number of Tapes Sold (Thousands)

34,000

Sourcc:,oThese figures are based on an analysis done by Canbridge Rosearch
Institute of a sample of the releases of eight record companies which had
51% of the industry's sales in 1972.
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royal.; "comes off the top". The record maker bears the risk of loss, and

this already very substantial risk would rise ivdin further to the extent

that the increase in the statutory license rate could not be pissed on

to consumers.

As the figures in E.xhibit 13 indicate, to break even on a 45 RPM single

in 197i, a company had to sell, on the average, about 146,000 copies. In

a year's tiae,,over 80% of all single releases by record companies failed

to reach the breakeven point. About 54% of the releases of all singles

didn't even come close; they sold in amounts of 10,000 or less. The

breakeven point has risen dramatically since 1963, when only 11,200 45 RPM

discs had to be' sold to break even.* No doubt, the breakeven point has

changed strikingly even since 1972, considering the rising osts of making

recordings.

The breakeven volume for popular LP's in 1972, was, on the average,

about 61;000-copies. About 77% of the releases of all popular LP:s failed

to sell enough to break even. About 57% didn't come close; they 'sold 20,000

or fewer. Here, too, the breakeven point has risen sharply since i963,

Mjiden only 7,800 copies of the LP albums had to be sold to break even;**

Ninety-five percent of all classical LP's failed to break even, and

about 79% of popular tapes.did not have sufficient sales to break even. They

lost money. The figures for classical tapes are even worse. Rarely, if ever,

has a classical tape enjoyed sufficient sales to break even. Tho classical

releases of most firms ire '"carried" along by tnhe funds generated by the

few pop records that are profitable.

This dramatic increase in the breakeven point for all classes of

recordings since 1963 is a reflection of the severe cost increases experi-

enced by the recording industry and the greater fixed costs incurred-before

a record is released. As a result, the recordinig business has become even

more risky, Whereas 74% of all.45 RPM single record. releases failed to

'The 1963 figures ,are from the 1965 Glover Report. 'For full 'reference
see Exhibit 13.

**Ibid.
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break even in 1963, 81% failed in 1972. Similarly, the breakeven for popu-

lar LP's has deteriorated-to thepoint where 77% do nlot break even, in con-

trast to 61% in 1963. And, of course, the losses sustained now cn these

recordings that don't break even are much, much greater.

Another indication-that the record business has become more costly

and-moTe risky is the growing problem record makers have with recordings

returned by wholesalers and retailers. Exhibit 14 shows that since 3969

record returnsthave risen from 16% to 21% of record manufacdtuiers' gross

sales. The dollar cost each year of returns has been enormous: from $164

*1llion in 1969, this cost has gone up to $311 million in i974. These

statistics indicate-the increasing extent to which record makers must invest --

must expose themselves to risks -- in .the manufacture anid distribution of

new .recordings without the assurance even of a final iale,,let alone a

profitable sale.

In sum, the recording business is exceedingly risky. The record-

by-record odds against success are especially difficult for the smaller or

newer company which can produce only a few releases a year. An increase

in copyright royalties, if not passed on, would raise the breakeven point

and the odds against success foi all record people still higher. It is,

therefore, [grossly misleading to assert, as the publishing companies have

done, that the proposed new mechanical rate would "only" raise the failure

rate by 2 or 3 percentage points. It is true, for example, -that under a 3$

mechanical rate, with the increase in rate not-passed on, the percentage

of 45 RPM single records which did not break even -- that is the failure

rate -- would increase from 81% to 83, a'"maire" two points. But the other

side of the coin is what really counts: The success rate, alreat lim,

would dropA fron19%.to 17%. For the marginallylprofitable,.such -.drop in an

already low probability of;iuccess would be forbidding, if not fatal.

A higher statutory license rate could discourage even further the pro-

duction of classical recordings, which are currently.financed -- subsidized

is not a bad wort -to use here -- to a very large extent by profits 'from pop-

ular records. Because higher royalties, if not passed on, would-reduce those
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Exhibit 14

RECORD RETURNS: 1969-1974

RECORD RETURNS
$ Millions For

Gross Sales % Net Sales Total Industry

1974 21.2%. 28.3% $3.11

1973 i3.5% 32.6% $329

1972 19.7% 26.2% $252

1971 19.8% 26.3% ,$229'

1970 18.8% 25.5% $212

1969 15.9% 20.7% $164

Source: The CRI financial survey of 13 record companies.

* Returns have grown from 16% to 21% of Gross Sales.

* · Returns have grown from 21% to 28% of Net Sales.

* The'dollar cost of returns is enormous: $311
million in 1974.
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profits drastically, as we have seen, even fewer revenues than now would

be available to invest in classical, "modern jazz", ethnic, show, esoteric,

and experimental offerings. The recording industry would thus be under

pressure to reduce the cultural diversity it currently offers the American

public.

3. Possible Elimination of Smaller.-Marginal Record Hakers

The increase in statutory license royalties would have a greater impact

on small record makers than on the large ones, for the small firms tend to

have smaller profit margins and thus less flexibility in coping with cost

increases. With lower profits, the small record makers could absorb even less

of a statutory rate increase than the more profitable firms.

Thus, a substantial. increase in the mechanical royalties-rate might

reduce the number of firms in the industry. This is scarcely a desired or

desirable effect.

4. "Concentration" -in the Recording Industry

Allegations whichthave been made as to excess concentration in the ree-

cord ng industry are not well founded. It is trio that there are largeq firms

tIn this industry, as there are in any industry-wheire there are economies of

scale. In 1970, the top four firms in the industry accounted for 62%.of the
total value of'shipmeats in the industry. A substantial portion of this vol-

ume is, represented by the produnct of imall, independent record cdmpanies, which

merely distribute through these larger orianizations. But 'he Federal Trade

Commission defines an industry as "highly concentratedt"'f 75% or more. of ship-

ments are accounted for by the to.p/four firms. Thus, by that definitieti, the

recording industry falls short of being "highly concentrated".

The Commission also gets concerned when the overall trend in "concent-a-

tioni is rising. However, as Exhibit 15 shows, there has been a decline in the

percentage of record shipments attributed to the top four, to the top eight, to

the top twenty -firms over the last 23 years for .which Commerce Department data

are available. These shares are volatile from year to year, as musical tastes

change and as new entrants pour into the industry. -But a trend was clear: In

1947, the top four firms had 79% of the industry's shipments; by 1970; the share

df' the top four had fallen to 62%.
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Exhibit 15-

CONCENTRATION IN THE PHONIGRAPH RECORD INDUSTRY.

1947-1970

Pevcent of Value-of Domestic Shipments Accounted for by:,

Domestic
Year Shipments 4 Largest Firns 8 Largest Firns 20- Largcst Firms

..Cillions)

1970 $437.5 62% 73% (NA)

1967- $276.4 58% 67% 81%

1966 $218.4 71% 79% (NA)

1963 $180.2 69% '71 85%

1958 $133.6 76% 83% 90%

1954 $ 84.7 70% 80o $s8

1947 $110.2 79% 87% 94%

(NA) * Not available

Source: Annual Su.vey of Manufacturers: Concentration Ratios. U.S. Department
of Cooerce.

e' The Top Four firms ha'- Ji of tl...induwtry's shipments in 1947, but in,
1970 only 62%.

o- -The Top Eight firms had 87% of the industry's shipments in'1947, but in
1970 hnly 73%.

57-7 7q6 -1 pt.' -
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This is an industry characterized by ease of entry. T.-S is reflected

inithe rise of the independent recQrd producer in recent years. All he-or

she needs is an idea and a little-money -- not much. He can rent a recording

studio. He can rent a sound team. A record manufacturer -- perhaps another

company -- will press his records for him. A record company -; perhaps a

third outfit -- will undertake to distribute hissr her records. This is

actually what is happening. Independent producers are proliferating; some

of these are performing artists who can achieve both financial and artistic

results to their liking by producing their own masters.

7.e number of independent record producers listed in Billboard rose

from 380 in September 1969 to 1,482 in September 1974, an- increase of nearly

300% in just S years.* C6nversely. 12 leading recording companies, in a

telephone survey conducted by RIAA in 1975, reported that they had 94- in-

house producers in 1965, but oily 54 in-house producers in 197S -- a 60%

decline. in 10 years.

It is important to realize that a highei statutory license rate may

endanger this socially desirable trendstoward proliferation of'the entities

in this industry. For the smaller firms, gaining distribution today is like

competing in the grocery or discount store business -- before you even get

a chance to compete~for the buyer's dollar, your product competes for "shelf

space" with everyone else's. For those outlets in which you do gain dis-

tribution, it is important that your product sell as well as anybody elsets,

or you will lose that space and distri.bution. For-the s:ialler firms, which

arealready struggling fornmarketin, ,-peal, a price increase due to a higher

statutory license rate, or other defensive measures of the sorts we hav- been

describing, might make it more difficult for them to sell their products.

Pew small firms could afford to absorb any increase in their mechanical

license payments. Surely, reducing the threshold oC suivival for smaller

record makers -can not be -one of the intended results of the bill before

this Subcommittee.

*rheie figures are based -on the listing of independent producers in-
Billhoard's Internat-. ial Buyer's Guide for 1968-69 and- for 1974-75.
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II. .THE IMPACT OF AN INCREASE IN THE STATUTORY MECHANICAL ROYALTY (CONT'D)

E. THE HIGHER STATUTORY RATE WOULD. BfiECOME 't1IE STANDARD RATE,

NOT ,A- rCEILING"

More than 99t of all royalty rates are at the statutory rate or

standard variations thereof. For single records, the 2t statutory

rate iq ~essentially the rate; For Regular Price LP Albums, the -2t

statutory rate is payable for more than 80% of the licensed tunes,

and rates above and below 2t represent standard variations from

the 2? rate. For budget and club records, royalty rates below

2: are the norm and all but a few rates are at standard variations

from the statutory rate or are at the 2t rate itself. In short,

just as was the. cas' 10 years ago, the statutory rate of 2t and standard,

generally available, non-discriminatory variations therefrom account for

the overwhelming bulk of all royalty rates-payable on licensed Junes.

These findings are based on an analysis of all records released by

two record companies during the bulk of 1974 which covered 1,361

licensed tunes on 330,regular price single records and LP albums,

and 1,232 licensed tunes on 112 other albums which were heavily dis-

counted to the trade.
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We have shown thus far that a higher statutory machanical royalty

rate is unwarranted. No less important, surely, it would have adverse

impacts on the public interest, performing artists, new and experi-

mental music, and upon the recording industry. These are the reasons:

· The share of the total revenues from record sales that goes to

copyright owners is more than generous., It is higher than that pro-

vided by Congress when it granted copyrights in musical compositions.

and, at the same time, instituted compulsory licensing of such

compositions.

* The aggregate dollar revenues paid by the recording industry to

copyright owners for copyright royalties have been increasing much.

faster than inflation.

* The dollar revenues generated per license and per tune have increased

much faster than inflation.

* The increase in the compulsory rate to 3., an1 t rore, as propoied

in Section 115 of' H.R. 2223, if passed on to wholesalers, re-

tailers, and buyers wouid have a burdensome dollar impact on.

consumers.

* If not passed on, the aggregate dollar value of the increase would

be so large that it could not'be absorbed out of profits. Fdr

many.companles, especially smaller companies, the increase in

royalties payable would be greater than their profits. Record

producers would be faced uith serious prohlems.

These fact notwithstanding, there is one final argument put forth by

publishing companies, copyright owners, and their representatives that must

be addressed and dismissed.
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·Publishing companies and other copyright owners and their representa-
tives have tried to waive any serious, documented 'discussibn of the impacts

of increasing,the statutory royalty.rate. They have argued that there is
no way of knowing what the effects on payments and on the recording industry
would-be -- if any. They suggest that even the present 2¢ rate is merely a
"ceiling" and that, because of bargaining~betireen record people and publishing

companies, the actual royalty rate paid is'often less than 2¢. They have said
that raising the rate above 2$ would merely be permissive, and that it would
merely give "more room for bargaining" between publishing companies and
.record makers. They have said that "the 3$ would merely be a ceiling" - a

higher "ceiling" -- above which this bargaining could not go. They have said
that the outcomes of all these "negotiations" -would be subject to bargaining
-oi the basis of the "relative positions" of copyright owners and recording

companies, case by case. They have implied and have argued that the large.
majority of licenses granted would be bargained down to rates less than the
statutory rate.

The picture suggested by this argument, of numbers of publishers and re-
cording companies -- there are hundreds of each -- all sitting-down together,

haggling and. negotiating rates and bargaining on the strengths of their rel-
ative -positions, case'by case, for each of more than SO,000 licenses granted

in a representative year is a beguiling one. And it is a grave misportrayal
.of-how the industry has worked, now works, and must work.

The statutory, compulsory license Tate is, and has been, the standard
rate, which, along with standard, recogfiiid non-discriminatory variations
,therefrom, accounts for practically all license rates paid. The present
,statutory rate is-not a "ceiling". It is the standard.rate. I fact, some
rates are paid that are above that standard; but these, also, are at standard,
established variations above the statutory rate;

Such standard variations provide for lower rates for such uses as so-
called "budget records" and records distributed by record clubs, and for

'higher standard rates on musical renditions that run for more than
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5 minutes. Most of these variations are issued by means of standard licenses,

issued .routinely and liractically automatically by a licensing agency used in
common by most publishers. This is a point to which we ,shall return in a

moment.

It was aimost exactly 10 years ago that I presented-here incontrovertible

evidence that the vast majority of the rates paid to publishing companies

were at 2t and that, with rare exceptions, the rest were at standard varia-
tions from the statutory rate. These rates were not the results of "bar-

gaining" or "negotiation" case by case. They were the outcomes of prevail-

ing and necessary industry practice.

To make the point again, and to lay this ghost of "bargaining" to rest

once and for all, I shall in a moment give you added,'very recent evidence

that shows that the practice of 10 years ago, is -- inevitably -- still the

practice today. This is no mere happenstance. But before doing so, let me

explain briefly why it'is that the 'industry dbes and must operate on the
basis of standard license rates and standard variations, and cannot operate

on the basis of case-by-case bargaining. When. this is understood, it will

be seen why the present statutory vite is the standard rate and why any new
statutory rate would, in turn, become the new standard.

First, as I pointed out a moment ago, some 50,000 licenses may be
granted in a representative year. It is simply not feasible for publishing

companies and recording companies to bargain together for each of these many,

wany .,Senses. 'A major recording firm nay obtain, ,and a major publishing

company may giant, a score or more licenses on a working day. As a practical
matter, there must'be, and there is, some administrative mechanism for handling

this problem. And that mechanism is based on standard contracts that incor-

.porate standard conditions under which licenses are granted and standard

rates which, together with standard variations, account for piactically all

rates, with only a few exceptions. These standard, prevailing rates are not

"bargained". Only very seldom, as I showed ten years ago and as I shall
snow again, are unusual arrangements "bargained" out and entered into.

Any'other procedure would simply be impractical.
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In passing, let me point out very briefly'a source of semantic con-

-fusion.as to the process of what is sometimes called "negotiation" of

license rates for use of copyright music in mechanical reproduction. In

theory, there are two avenues to' obtaining a license: either through the

route of "negostation" or through the 'compulsory" route. 'According to

the theory of the copyright law, a person wanting to use a tune in

·mechanical reproduction of music can try to "negotiate" a license from

the copyright owner. Then, if a copyright owner is uncooperative or in-

tractable, any party wanting to- record a tune that has once been recorded

may simply'go ahead. and-do so and pay royalties at the compulsory statutory

rate of 2t under conditions and procedures prescribed by the Register of

Copyrights. in fact, the administrative and procedural mechanics of the

compulsory route are cumbersome for all parties, and areonly very

rarely used. Instead, publishing companies have set up routine procedures.

for going the route of "negotiation". By definition and usage in the trade,

any license that is issued under any procedure other than the "compulsory"

provision is said to be P'negotiated", even if --. and-this, is crucial to

understanding how the industry works - the license is actuully issued under

the most routine, the most automatic procedure. Tens of thousands of

licenses are-issued every year absolutely routinely, absolutely automati-

cally.8 And because they are not issued under the "compulsory" ,procedure

they are -- by definition -- "negotiated". The fact that they are thus

labeled in the trade should not mislead one to suppose for a moment that

they were in an real sense haggled over.or "bargained for".

This leads us to the second point in understanding why any new proposed

statutory rate would, in turn, become the standard rate.

8In fact, many -- probably most -- licenses are applied for and granted in
this routine fashion after the fact of recording,'not before, as one would
expect if there were any real negotiation.
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A majority of copyright licenses are, and have been for many years

granted through a single, common agency of the music publishing companies --

the so-called' "Harry Fox Office". .This agency has been owned since 1969 by

the National Music Publishers' Association. This agency is the' commonly and

generally used instrumentality where licenses are routinely and, for prac-

tical purposes, well-nigh automatically issued on behalf of copyright

owners -- that is to say, "negotiated". When a record producer wants to

use a tune, he fills out a standard license form indicating his intentions

and sends it to the Harry Fox Office. He does not wait to receive some form

granting permission; that is unnecessary. He obtains permission through

filling out and filing the contract form, and proceeds to make his recording

automatically. Later, the Harry Fox Office will issue to the recording firm

a standard contract, specifying the standard conditions, standard rates, or

standard variations therefrom, under which the license is granted. The

recording firm later sends the royalties due upon the license to the Harry

Fox Office which remits payments to the copyright owner or owners of the

tune licensed.:

There appear to be a few publis/hing companies that now do not use the

Harry Fox Office to issue licenses and collect royalties and monitor payments.

Nore important, publishing companies and recording companies sometimes go

around the Office when they are under common ownership. So also, sometimes,

do artist-composers own the whole or a share of copyrights to music they

are performing on a record; the record company generally pays royalties to

them directly in such cases.

Nevertheless, the fact, alone, of the existence and use of common license-

issuing and royalty-collection and monitoring agencies, as I pointed out 10

years ago, could be a sufficiently important factor in industry practice to

establish, at very least, a strong "pattern" in contract forms used and

license royalties charged.

There is a third reason why there is not, and will not be, as argued-by

publishing interests, bargaining according to the-relative strengths of the

Often, tunes are subject to fractional ownership interests. In such In-
stance, a separate payment is remitted to alch owner for his share of the
royalty payment due on the particular license.
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parties. As I pointed out 10 years ago, some might question the legality of

a situation in which a publishing company accepted royalty raies not regularly

made available- by it to all record companies on a non-discriminatory basis,

or in-which a recording company pays rates not regulariy paid by it on a non-
discriminatory basis- to all publishing companies. It might be argued that

payment and'receipt of different royalty rates arrived at, case by case, on

the basis of "relative bargaining positions of the parties" would undermine

the intent of Congress to make copyright music available to all and to prevent

more powerful Companies -- whether publishing companies or recording companies,--

from achieving monopoly positions.

Let us turn now to a reexamination of the merits of the argument of pub-

lishing companies that raising the statutory rate would "merely" raise the

ceiling below which, or up to which, publishing companies and recording com-

panies would "bargain according to their relative itrengths". We have just

examined in great detail a large sample of records issued recently by two record-
ing companies. In mid-December, 1974, we asked two large record companies,

one being among the four largest firms in the industry and the other among the

next four, to cooperate with' us in the preparation of an extensive copyright

royalty analysis. We asked them to provide us with mechanical rates agreed

to be paid on licenses for all tunes included on all records which they had

released in 1974 up to that time. Onc of these companies, which updated its

files only on a quarterly basis, supplied us with information on all of its

releases for the first three quarters, or 9 months, of 1974; the other provided

us with informacion for all 1974 releases through the end of November., These

data, covering the royalties paid for all of the copyrights on all of the

records released by the two record companies in those periods, formed the

basis for our analysis. To give some idea of the size of the two companies

who provided -the data, it is estimated that in 1974 they had record asies

(aot including tapes) on the order of 50 million records.

The data are in two parts. The first pirt covers records distributed

through the trade and the second consists of records distributed only

through record clubs, or as premiums through non-music channels. Each part

will be analyzed separately. First it is necessary to distinguish among

three broad classes of these records released through the trade:
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a) "Singles", that is, 45 RPM records, usually iith 2 tunes, one on

each-side;

1) " ular Price LP albums of popular or classical music, usually

with multiple tunes or "bands" on both sides of a long playing

record or records; and

c) Other LP albums issued for budget priced distribution -- as, .for
example, reissues of older records under "budget" labels.

In Exhibit 16, the data relate to the numbers of separate tunes included
on each of the three types of records, classified by the level of the mechani-

cal royalty rate to be paid for each copyright. The exhibit covers data on
1,7235separate tunes: 324 on "Singles"; 1,219 on "Regular Price" LP albums;
and 180 licenses on tunes or. "Budget" albums.*

Also, on& should note that no royalty was paid on many tunes. In
practically all of these cases, the tunes are in the public domain, and
of course, no royalty is required of the record company-' These tunes are,

primarily, classical music. In a few cases, the company providing the data
acted only as the distributor of the record released. The license fee or

fees, if any, in these instances would have been paid by the independent

record producer or other party for whom the record company was acting as dis-
tributor. The numbers of tunes on which no royalty was paid are shown in the

lower section of the table.

The distribution patterns of royalty levels vary markedly among the

three types of records:

i. 'For singles, the statutory rate of 2$ was paid in 95.9% of the cases.

Only 4.1% of.the.rates were below 2¢. None were paid at more than 2t. As a

generality, rates that are paid at more than 2t are paid in connection with

Because of the marked differences among the three patterns of rates paid
on Singles, Regular Price, albums and Budget albums, the overall pattern of
rates paid on all licenses will be affected greatly by the relative numbers
of licenses paid on the three types of records. Although we have no ques-
tion as to 'the representativeness of 'the rate levels paid for eazh class
of record, we do not know whether or not the proportions of the three
types of records in our sample are representative of the whole universe
oT records released by the recording industry. For example, some com-
panies do not issue "Budget" records. For this reason, we have not shown
an overall percentage distribution paid for all licenses in the "Total"
column for all types of records.
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Exhibit 16

'DISTRIBUrION OF ROYALTY RATES PAID ON COPYRIGHTS,

BY TYPE OF RECORD, ON REGULAR PRICE AND BUDGET-LABEL RECORDS

RELEASED TO THE TRADE BY 2 COMPANIES IN 1974 PERIODS

; Number of Licenses
Level of Royalty Regular Pric:'¢ Rglaprs Picq Budget Label aSixngles LP Albums LP Albums Total

2t '

(Statutory rate) -302 848 61 1,211

95.i9X 8. 33.9X

Over 2f 0 74 0 74
(Playing time 0.0% 7.13 O.OX
provision) .

Subtotal, 302 922 61 1;285
2¢ or more 95.9X 88.2Z 33.93

Under 2t 13 124 119 256
(Discounted11.8 66.·
royalty rate)

Licenses, (with 315 1,046 180 1,541
royalties) 100. Ol b.o0 100. 1 00. O

Subtotal

No royalty 9 173 0 182

Total 324 1,219 180 1,723

'Does not include 15 tunes individually licensed in the 1974 period, but
where the entire record was not released in the period. These 15 tunes
include 5 on Singles at 2t, 4 on regular price LP's at 2t, 1 on a regular price
LP at more than 2t, and 5 on regular price LP's with a fee. None of these
tunes were licensed at a discount.

Note: Exhibits 17, 18-A, and 19 show the tune by tune royalties paid.for each
of the 1,541 paying licenses shown above, ind will be found on'pages 67-80.



1492

the renditions of tunes that run longer than 5 minutes. It is difficult, if

not impossible, to get more than Sminutes of music on a 45 RPM single. For

that reason, no mechanical royalties above 2¢ are to be expected on such

records. The pattern of royalties for singles,. therefore, is clearly one
where the statutory rate is the established norm and where discounted fees

are truly exceptional. We shall return to the topic of discounted rates in

Just a moment.

2. For Regular Price LP albums, the statutory rate is also the standard

practice. More than 80% of the licenses were at 2¢. In this type of

record, we do see some longer than average renditions. On'these LP's, atout

7% of the rates paid were above 2¢. The frequency of rates below 2$ is.

greater than for singles, and amounts to nearly 12% of all licenses. These

rates will be analyzed in depth in just a moment.

3. For Budget LP albums, the pattern is quite different. On these

reccds, discount rates are a prevLiling practice. On these albums, nearly

two-thirds of all the licenses were at less than 2$. About one-third of the

licenses were at the 2$ statutory rate.

Having established the existence of these three patterns; we then set

out to ascertain the reasons for appearances of rates other than the 2$
statutory rate in each record category, Specifically, three types of dis-

ccuntfd ratos appear in cornncction' wth Regular Price records:

1. "Artist Interest" - This sort of discounted rate occurs on both singles'

and albums when the performing artist has an interest in the copyright of the tunes.

2. "Block.Discount" - This discount occurs when several tunes on an album

record-are owned by a single holder.

3. 4Medley Discount" - This discountedrate occurs when several tunes

are interwoven in a rendition, where a fragment of a tune is used in trans-

ition between two tunes, or in other instances, where a tune is used for only

a short duration. The extent of a medley discount in a particular instance

seems to be governed in part by the length of time the medley, theme, or

excerpt is used.
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Because of the differences in rate patterns among the three types of

records, which was noted above, we prepared a separate tabulation for each

type of record. Exhibit 17 covers the Singles; 18-A 5 B, the Regular Price

LP albums; and Exhibit 19 covers the Budget label albums.

Royalty Rates on Singles

As regards "Singles", a cursory glance at Exhibit 17 is all that is

needed to show that the statutory rate is the standard rate for such records,

and that discounted rates are very rare. Of the 162 records covered, there-

were discounted rates on only 7 records, and as indicated above, the discounted

rates applied to only 13 licenses, only 4.3% of the total of 315 licensed

tunes. In each of these. 13 instances, the performing artist either owned or

had an ownership interest in the copyright of the tune.being performed, and

granted a flat mechanical rate for the entire record. Of'these rates-discounted

because of artist interest,'ll or 85% were at 1.50, and 2 or iSt were at 1.75S;

The-one record with two rates at 1.75¢ suggests the possibility that real negotia-

tion as to royalty may-occasionally take place with singles. However, it is

more likely that the rate arrived .at refletts other provisions in the contractual

arrangement between artist and recording company in-addition to the "relative

bargaining strengths" of the parties. Most of the "bargaining" in these instances

seems to relate more to payments for the artist's performance, or to the price

of the master tape which may be produced by the artist himself,'rather than to

the royalty rate paid on the copyright, as such.

In summary, 2t is the prevailing rate for singles. Departures from that

rate represent standard, common recognized variations from that 24 standard.

Royalty Rates on List Priced LP's

We now turn to royalty rates paid on licenses for tunes or. List Priced

LP albums.

* As shomw in Exhibit 16, the sample included 168 such albums

carrying a total of 1,219 tunes. Of these, 173 tunes carried

no royalty rate, leaving 1,046 licensed tunes on which a royalty

~ rate was payable. Of these licensed tunes, the statutory royalty

rate of 2$ was paid in 848 instances or in 81.1% of the cases.
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* On-74 tunes or 7.1% of the instances, ratei of more than 2t were

paid for tunes of longer than average duration in. accordance with

stiandard practice.

* That leaves 124 licensed tunes, or 11.8% of the caseson which less

than a 2$ royalty rate was paid. These occurred on only 17 of the

i68 albums covered by the sample.

A detailed look at these. 124 exceptions reveals a great deal about how

the music publishing industry and the recording industry interface with each

other.

Exhibit 18-A on p. 74 details all rates for all Regular Price LP's in the

sample. The pattern of discountedirates by level of rate and by reason for the

discount appears on the next page in Exhibit ig-B. Of the 124 rates payable at

less than 2t, 56 were for tunes in which the per.fornifig artist had an ownership

interest. Of these rates, 50 were paid at 1.S0t. These rates are scarcely

results of "bargaining". This rate of 1.50$ represents 3/4 of the statutory

rate and is customary. in the industry, There remain 6 other rates of less

than 2$ in which the artist had an interest. On one album, a group of per-

forming artists was also the-composer and publisher of a block of S tunes and

this group granted only a 1/4$ discount on the license covering these 5 tunes.

On another album, arrangements were made with a single artist-composer cover-

ing the entire record of lo tunes for an overall royalty rate of 22$ for the

album. Two of the tunes were of longer than average duration and had rates

above 2t, 7 were at the statutory rate of 2$, and the 1 which-was shorter than

average duration was allocated the residual amount bf the album rate, namely 1/2$.

There were 40 rates of less than' 2$ which represented "block discounts"

which are customarily paid when a record contains several tunes in which the

copyright is held by a single owner or group of owners. It is a form of quan-

tity discount, generally recognized in the industry. Records containing such
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Exhibit 18-8

ANALYSIS OF ROYALTIES PAID AT LESS THAN 2t

ON LICENSED TUNES ON REGULAR PRICE LP ALBUMS

Totals L.75¢ 1.50 1.2S5 1.00$ .75t .50o

Artist Interest
Discount 56 .S 50 - - - 1

Block Discount 40 10 12 - 8 10 -

Medley Discount 28 2 5 - 1'2 6 3

rurALS 124 17 67 0 20 16 4
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"blocks" of tunes are often recordings of works of a single well-known com-

poser. These 40 block- discount royalty rates were all for tunes on 4 reg-

ular LP albums:

* In one aibum a publishing company granted a 1/44 discount on

a block of 10 tunes which it owned and which made up the entire

record. (1312.)

* 'Another publishing company granted a 1/2¢ discount her tune

for a 12-tune record on which it owned the entire block of 12

tunes. (1349.)

a Another record involved a contract with a film producer and several

publishing companies for the film score involving a record of 14

tunes. One of these publishing companies granted a rate of 6t

for a block of 5 tunes -- 1 tune at 2t and 4 at It. Another granted

a rate of 8t for a block of 5 tunes -- 3 at 2t and 2 at 1i. The

rates for the dther 4 tunes of other owners were at the statutory

level. (#301.)

.· Finally, one publishing company arranged a set of rates for a 16--

tune\album, all tunes owned by it, on a volume basis. The album

rate for the first 50,000 records sold was 23¢, for the next 50,000

was 25S, and,for all sales above 100,000 was about 33¢ per album.

Four of the tunes were no longer than average and had royalty rates

greater than 2t. All other tunes were of shorter than average dura-

tion and the blockrates arranged-were 2 at 1I, and 10 at 3/4¢ for

the first:S0,000 records sold. (1369.)

There were also 28 licensed tunes on S albums with royalty rates of less

than 2$ on the basis of their being designated as "medley discounts". Such

medley discount rates occurred as follows:

* On one album (#367) of 20 tunes there was a 6-selection medley

and a 2-selection medley. The first-medley ran for'3-1/2 minutes

with S tunes, each from a different publishing company at a 1/2$
discount and the sixth involving a split between two publishing
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companies at a 1/4¢ discount (one publishing company granted 1/2¢

but the other refused to grant any discount). The second medley

ran for two minutes and 50 seconds with one publisher granting a

1f discount and the other insisting on the statutory rate.

* A.second album (#373) of 16 tunes had discounted rates of 1/2¢

for three transitional tunes of S seconds, 9 seconds, and 19 seconds

duration.

* A third album (1418) of 11 tunes with one longer than average had

a discount of lt on a transitional tune of very short duration.

* The fourth album (#431) of 15 tunes had a 5-tune medley with all

tunes owned by the same publisher on which a medley rate of 3/4¢

pbr tune was granted.

* The fifth album (t354) of 21 tunes contained 2 medleys each of 7

tunes. All 7 tunes of the first medley which ran 4 minutes and

O5 seconds were owned by the same publishing company which granted

a discount of 1¢ on each tune. No two of the tunes of the second

7-tune medley, which ran just over S minutes, were onlhed by a single

publisher. No discounts were granted on 3 of these tures, a 1I dis-

count was-granted on another 3-of these tunes, and a 1-1/4$ discount

was granted on the seventh tune.

In these rates, certain practices are revealed that are more o£ less

standard in the industry. They cover situations which we have designated

as artist-interest discounts, block discounts, and medley discounts. Though

the amounts of discounts granted in these instances are not uniform, the

examples of real bargaining between the parties concerned are rare, because

the practices of.any one publisher are usually standardized.

In sum, e .ve loroked at Regular albums released over the bet-

ter part of L year by two well-known record I makers and have found that the

royalty rates paid were the statutory rate or standard, uniformly available,

variations therefrom.

57-?78 0-76 -pt.3 3-8
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Royalty Rates on Other Than Regular Price Records

We now turn to an examination of the royalty'rates paid on "Club" and
"Budget" aibums sold by these two recording organizations in order to see
whether, in that part of their busines.s, there is "bargaining" between

them and publishing companies, case by case, on the strength of their relr

ative positions. A "Club" record is one which is received periodically
at a reduced price -- much as best-sellers-are distributed at reduced prices

through book clubs. "Budget" records include re-releases of once pop-
ular tunes, re-makes of classical recordings, and the like, analagous to a
paperback version of a cloth-bound book.

Rates on "Budget" Records

· It was noted above that the pattern of royalty rates for the 14
"Budget" albums as shown in Exhibit 19 is markedly different from the
patterns for "Singles" anfd List Priced LP albums. For budget albums --
those which will retail at less than $4 per disc -- most publishers offer
a discounted royalty rate for the use of their tunes. This would be the
expected pattern both because of the.pressure on -producers to. keep each

element of costs as low as possible and because publishers and other copy-
right owners' see opportunities to obtain incremental revenues which may
not be otherwise available. Because budget records often constitute reissues
under budget labels of tunes produced at an earlier date onregularly priced
records, both producer and publisher may perceive an opportunity for addi-
tional revenue for a reissue bf an older and popular, record at a budget
price. Publishing companies regularly grant discounted royalty rates per
record for the chance to obtain these incremental revenues. Some publishers
grant such discounts on a blanket basis in a letter which covers a publisher's
entire catalog of tunes; other publishers do so on a record-by-record basis.

It is clear from the pattern of Exhibit 19, that with budget records,

discounted rates are the norm rather than the exception. Actually it is sur-

prising that there are so many tunes licensed at the statutory rate. On only
2 of the 14 albums covered are there no discounted rates. For all 14 albums,

about a third of the licensed rates are at the statutory level; about two-

thirds of the rates are at discounted levels.
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There is some variety-among the discount levels as well. Nearly half

of the discounted rates are at one-half the statutory rate of 2t, and addi-:

tional significant percentages are at a 1/2t and 3/4t discount. This variety

is somewhat greater than that of a decade ago. It appears that individual

publishers are setting their own discount policies and no single pattern has

yet appeared. But it should be noted that even for such records. most publishers

continue to have standard discounts for their own tunes which are used in

budget albums.
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ROYALTY DISTRIBUTIO, OF TUNES ON RECORDS
RELEASED TO THE TRADE IN 1974-PERIOO

Regular Price Singles*

Record er 2
= ., Over 2,: 2.tg. 1.755 1,50t Ot

104 _

lo05 2

=.. 107 2

108 1 *

109 2

110 2

112 _

113- 2
_ 114 _ 2 _

117 2

119 2

120 2 .

121 _

123 2

12232
2S I -

26 1 _2 -- g ~~~~~~~ - ~~ - t ''
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ROYALTY DISTRIBUTION OF TUNES ON RECORDS

RELEASED-TO THE TRADE IN 1974 PERIOD

* .etilarPrice Sin les*

Record _
_ _Over 2t 2¢ 1.7St l.Ot -Ot

_ 127 ___ _

. 128
_ 129 2.

130 _'2_

131 2

132

133

_ 135 2 2=_

136 2

137· 2 * . .

140 2 ....

= 141 2

142 _ 1 1

143 2

144 2

145 .. 2

146 _

14 7 2

148 2

ISO. - 2_
I5 , 2



1502

* 161
ROYALTY DISTRIBUrlON OF TUNFS ON RECORDS

RELFASED TO 1E .TRADE IN 1974- PERIOD
Regular Price Singles*

Record
Over 2 2t 1.75 I.S Ot

153 2

154 . ? ..

155 2
156 2

157 _______ _ . I I' = =

158 _ _ v

S19 2 2

160 2

_ 161 2 __ _

162 2 ___ _-

163 _

164 _ 2

-16 2 __
1166 __ L

__ 167 2 -

168

- 169 _ _ _I

170

171=

-- i2,

173

-174 = -= .. ,

- _175 ___ 2__ _

176 2

171 .

'178
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ROYALTY DISTRIBUTION OF TUNES ON RECORDS 102
RELEASED TO Tn! TRADE IN 1974 PERIOD'

Regular Price Singtes*

Record
_# 'Over 2t 2t 1.75$ 1.50, .Ot _

179 2

., - 180 - .

181_ _

182 2

183 2

184 I 2 ___

186 . ...

187 2

188 2 .

189 .

- 190 ._ _9 I I
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_ 192 2

193 . __ __

194 2

195 2

195 7.

-198 . 2_
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24. ..
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20a , _.
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ROYALTY DISTRIBUTION OF TUNES ON RECORDS

RELEASED TO 11HE TRADE IN 1974 PERIOD

Regular Price Singlest

'Record
# Over 2* 2t 1.75 1.5O* .. O

-os 2 
_2

2 _ _2

210

_ 1 2 _2

214 
_

221 2

_ 216 2 --

'217 2 = '

221 2 -



1505

ROYALTY DISTRIBUTION OF TUNES ON RECORDS 104
'RELEASED TO THE TRADE IN 1974 PERIOD -

Regular Price Singles*

- Record i .
tver 2¢ 2¢ 1.75t 1.50t O.

'2. 1 2

< 1 234 2 . ~ jea

235 2 ____

236 _21 .

237 2

- 24 _ =

_ 2A ___ __ _ -

_-243 - 2 v=

244. 2 ....

24i , ~ , _ I......
24-9~ "-[...~

--2~F. Iiz
IL l__I_ -1_ 252~~~~~~~~~~~~

-2-~~~, ...
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Fxhibit 17 (continued)
.105

ROYALTY DISTRIBUTION OF TIMES N$N RECWRDS
RELEASED TO THE TRADE IN 1974 PERIOD

Re ular Price Singles*
Record

.a OYer2¢_ |¢_2 _ 1.75¢| 1.50 Of

257 _ ____

258 2 __ _

259 2 _ _ _

260 2

261 _ __ _

262 2

Total 0 ' . 2 2 1 _ _

Not includingfour records either released before 1974 or t
_.on which only one of the tunes was licensd in 1974 - ra

1) Arei t inter t.

._ . , I I -
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·Exhibit 18-A ,106

ROYALTY DISTRIBUTION OF TUNES ON RECORDS'RELEASED TO TIlE TRADE IN 1974 PERIOD

Regular Price LP Albums*

Record .I .
Ov1 ; 2 2 .00 1.75s 1.SO 1.25S 1.00 .75 s

301 ... ..8 6 = _

': ' 302 2

305 i I

30'

306 . .... ___

_ 3 0 7 _- - -_ _

310_ 7 ____ _
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_ 312 .=___ I X l. -

104_ 314 I0 ...

315 _ 10

316 10
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_ 318 _-__

"319 ."1 '_ 8 __- -

320

= 321 _7.
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3 24' ..... , "
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Exhibit 18A (continued) 107

ROYALTY DISTRIBUTION OF TUNES ON RECJRDS RELEASED TO THE TRADE IN 1974 PERIOD
Regular P:ice LP Albums*

Record
I 2~ 2.0 1.7St 1.Sot 1.2st 1 .075t ,sOt 0

327 10 _

331 1 8 ._

332 10

333 9_

334 10

335 9

= 336 10

340 10

341 10_to

342 10

343 10

344 10

1

= 346 10 _

347 10-

348 8

349 3 -

I 0 .LO I .

= 31 10
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Exhibit 18-A (continued) 108

ROYALTY DISTRIBUTION OF IUNES ON RECORDS RELEASED TO THE TRADE IN 1974 PERIOD

Regular Price LP Aibims*

Record
I Over 2¢ 2.00f 1.750 1.s50 1.O 0

354 10_ o. 5--_
355 10

.356 6

357 2 4

358 10
= 359. 12 _ -o--

360 ' , 10
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__][ l___ 1_ _-=_

-- I7r t
368 26

369 4 2- 10 2

= 370~- 24

372 2 2 =

373 .13' _' _

7 1 - -12-

1 _ _ _
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_$77 6 _-
378 12

. l . . . .~~~~~~~~~~~~'
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Exhibit 18-A (continued) 109

ROYALTY DISTRIBUTION UF TUNES UN RECORuS KELEAShti TO THE TRADE IN 1974 PERIOD -

Regular Price LP Albums*

Record

379 1 11

384 3 4

385 I I

I 386 6 q

X 587 _

389 4

392 9 ,

393 9 -

= 396 3 1

397 1 - 8 - -

400 ._ = ==9

401 _

403 6
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Exhibit 18-A (cpntinued) 110

ROYALTY DISTRIBUTION OF TUNES ON-RECORDS RELEASED TO THE TRADE IN 1974 PERIOD

Regular Price LP Albums*

I , Over 2t 2.00o 1.75S 1 1 .025 .75 __

406 ._

407 _ .'*

408 . _**

409 1,'

410 _ _ _

. 411 i .. _ . _ 2

_ 412 _ 10 I __ __

413 1 1 4

414 _

415 10 ., .

416 2 __ 3

417

418 1 9 9

419

420 4

42_1 .8

422 1

423 1

424 I

426 5

427 ' 12

1 428 10

429 1 7 2

430 8 ..... 2

I' .4..31 10| t Q W ___ . . . . . . -... 5- - -
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Exhibit 18-A (continued) 111

ROYALTY DISTRIBUTION OF TUNES ON RECORDS RELEASED TO TrE TRADE IN 1974 PERIOD

Regular Price LP Albums*

Record 0 .I
# .Ql~xOver 2t. 2. 00f 1.75t. 1..L fo_ 1_7rt 1_00. 75 .S 0

a----- --432

434 - S -

436 4 3- _____

437 __

438 = _
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4498 

_450

- .SA _' -=1

-Ac4 , _-1
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Exhibit 18-A (continued) 112

ROYALTY DISTRIBITrION nF TINES ON RECOROS, REIEASED TO THE TRADE IN 1974 PERI)D

Reeular Price LP Albums*
r Record _ | l ; _ = -

:I Over .2 2.JtX 1.75 not_ .75o O

._ 461 _ . .-

2_____

463 __- -- -

467 ____

_ 46- 173

.ecor .4 , n 4 a 4 2, 4 an a fur cor
s .8453 454455 ad 8460 61 and 462 and 463 are 3cord bums,

and 8444 445, 458, 459 and #463and 464 re 2 record albis . Each record
in sualbums as bee own serately coun arately.

57-786 0 - 76 - pt. 3 - 9
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Exhibit 19 113

ROYALTY DISTRIBUTION OF hNES ON RECORDS RELEASED TO THE TRADE IN 1974 rERIOO

Budget Albus

Albus I Over 2 2 .00 1. 1 1.SO25 1 Other

$ 502 9 .

503 142 1 S .
.~~1 D~~~~~._--~~~~~L _1.60

s-56 _ 3 =

_ S7 I 1 4 =

12

_ = 6 6 6

512 9 1 4 1 2

513 8- 1 4 S

S14 is S** _1 8=

Total O 61 3 25 21 s6 14

iTotkl t y lfob thi 2nof van tt St1I . Vo lA
I .t~e__.-.~6 _.: __.it, __,.h ...icr . - F....
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Rates on "Club" Records

Finally, there is the second category of non-regular price albums which
are sold either to record clubs or to non-music organizations for use as premiums,
and which provide additional opportunities for incremental revenues to copy-

right owners. In the 1974 periods the two record companies released 98 of

these so-called "Club albums", all at lower than. regular prices. These 98

.albums contained 1,052 licensed tunes. For these club albumtunes, a standard
pattern of discounts is very apparent. In 948 or 90.1% of the licensed tunes.

the royaltY rate is 75% of the regular commerci1l rate for that tune. In
89 instances, 7.4% of the total, no discount at all occurs fron the regular
commercial rate for the tune. In only IS instances did discounts of other
than the standard 25% occur.

It should be noted that the regular commercial rate from which the club
rate is calculated is not always 2t. It is 2t for more than 80% of "'e tunes,

but in the remaining cases the regular rate is either above or below 2¢. The
pattern of the discounts from the regular rate is set forth, record by'
rocord, in Exhibit 20, on pages 82-83.

Three other characteristics of the ratc pattern can be cited.

e First, in all cases where the regular rate was greater

than 2t, the club rate was 75% of the commercial rate.

* Second, in 820 of the 841, instances where the ccamercial
rate was- 2, the discount was exactly 25%.. Of the other

21 cases, no discount was granted on 17 tunes, and a 50%

discount was granted on the other 4 tunes.

* Third, ihere the regular commercial rate was less than

24. there tended to be less than the standard 25%'di/count
from the commercial rate. For example, of t'e 52 instances
where the commercial rate was 1t, only S tunes were granted
the special 25% club discount; there was no' club discount

granted for the other 47 tunes.

.This concludes the presentation of rate data.
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Exhibit 20 115

CLUB RECORDS

Royalty Rates As Compared To Regular Commission Rates
On Records Released in 1974 Period

_ rAlbum e fotal Rates | i Rates at Other Than 75% .| ,
unes I

__ | * Licensid at 75% 2t-2 2t-1l 1.75-1.5 1.5-1.5 itl-l Other

601 14 14
= 62 - .- 1_ 13 =
,603 9 .8 1

604 18 1 6
605 10 I 0
606 10 10 lO1 ._
607 10 10
608 11 11
609 12 11 1
610 Q 10 , 10 -

611 , .12 9 12 .= _
612 10 10
613 10 10 . .. - __

612 8 :8
61S 10 1 lO _
6172 8 8

629 3 10 10

6206 I 9 9
62 1i10 9 _ _

· i..622 S _"_ _-I2 12

6230 10 10I 624 10 0 10
623 j 10 10 I

- 7626 I10 1 4_ _ 0627 10 9 1
28 9 9 .

629 S S S '
630 1 10 10 !

631 1 I
632 _ 10 10 I

633 4 __ 10 1

636 8 1 2

638 9 8 1
639 10 S 5
640 10 6' 4
641 10 10

S642 1 10
643 10 10
644 10 10
645 . 10 10
646 10 10
647 1 9 L
648. 10 10
649 8' 8
650 15 14 1 '
652 j 10 10
6S2 10 I 0

63 21 8 2 - - - ___ .L.1
6___ 54 .12 . " o

Sec footnote on the next page.
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Exhibit 20r (continued)
'CLUB RECORS. 116

Royalty Rates As Compared.To Regular Commission Rates
On Records Released in 1974 Period

(continued)

'AlIIu'tITurtes ' Rates ' I- Rates at Other Than 7-5=-; -

. # , -. S - I tIr

655 1 6 I 6 ___ i = = '_
656 9 9 9
657 *7 7, -

658 12 12-
659 11 1: 11
660 _ 13 ll I I 1
661 7 7 I
662 I 1 

1
I _

663 12' 12 * _
664 2 2 t . '. -I
665_ 5 __ __

1-666 t10 3 t * I 7 _ _
667 6 i 6, I __ l
668 , 2 2 I
669 30 29 1
670 t 6 6
671 10 10
672 8 0 3 S
673 1 9 2 1 5 1
674 - 12 11 _ _
675 11 i 11 I _. i .

_,676 12 'I 2 ---
: 677 j-, 10 ' 10 __ =

678 t 10 1 1
679 1 8 18j
680 -24; 24 1
681 i 29 i 14 I

1 682 [ 1 i 1 i
683 1 9 9 _
684 13 -13
685 11 11

jj 686 16 1 16i
i687 j 16 5 j j _

688 6 6 L
689 1 821 8

691 12 11 1 I 1-
692 12 12

20 18 2
694 & 20_ _ _ __6 6

_ 697 1 _11

Total 1,052 94g8 17 4 4 25 47 7

_ ._ Thirstqra c c acij-pjiit is tc regpjl r moission .rat .ndt eond-
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Conclusion

To sum up: We have looked at over 1,300 tunes licensed for.regular price

rmcords released to the trade by 2 prominent record companies over the better

paut of 1974 and more than 1,200 otherlicensed tunes-on budget albums, all

· as set forth in Exhibit 21. From this exhibit we see the following:

*- More than 99% of all licensed royalty rates were at the

statutory rate or at generally available, standard

variations therefrom. Only 15 rates or 0.6% of those

licensed have been characterized as other than standard

variations from the statutory rate.

.e For regular price singles, the 2¢ statutory rate is

essentially the rate.

* For regular price LP albums, the 24 statutory rate was

payable for more than 80% of the licensed tunes, and.the

rates above and below 2t represented generally available

standard variants from the statutory rate.

* For other than regular price records, including both budget

label product released to the trade and "Club" records,

royalty rates below 2¢ are the norm and all but a few rates

are at standard variations from the regular commercial

rates.

In short, just as we showed 10 years ago, the statutory rate of 2¢

and standard, generally available, non-discriminatoxy variations therefrom

ac:ount for the overwhelming bulk of all rates paid (exclusive of public

domain material). The statutory rate, flatly contrary to the arguments

of the publishing companies, is not "merely a ceiling". The statutory rate

and standard variations are overwhelmingyly the norm. There is not, and

has not been any significant amount of "bargaining" or real negotiation

about these rates. Nor would there be in the future under any higher rate.

Any statutory rate would become the norm. The outcome and the effects of

a higher rate can be forecast with confidence.
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Exhibit 21

P,~ DISTRIBUTION OF IEICIANICAL ROYALTY RATES PAID ON COPYRIGlrTS

MY TYPE OF RECORD

ON ALL RECORDS RELEASED BY 2 COMPANIES IN 1974 PERIODS

Regular Price Records · Budget and Club.
All

.P .___ Records

Albums Singles Total Budget Club Total

Total
Licensed Rates 1046 315 13C: 180 1052 1232 2593

2t Rate . 848 302 1150 61 17 '78 1228

Above 2¢ 74 0 74 O 30 30 104

Below 24 124 1 137 119 o1005 124 1261

Types of Rates
Below.~?L
Artist Interest 56 13 69 10 10 79

Discount

Block Discount 40 0 40 20 - 20 60

Medley Discount 28 O 28 . -_ 28

Budget and Club .- 75 . 998 1073 1073
viscount

Other Than Standard 0 O O 140 7 21 21
.Variations a

aRates-other than standard lit or Io intervals or percentage thereof.

Source: Two major record companics having an estimated unit sales volume in 1974
of 50 million records.
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PREFACE

This Technical Appendix explains, supports and amplifies

the data contained in the "Statement on Sec. 115 of H.R. 2223

of John Desond Glover, Director, Cambridge Research Institute"

before the Subcommittee on Courts, Civil Liberties, and the

Administration of Justrice of the Committee on the Judiciary,

U.S. House of Representatives, September 11, 1975. The state-

ment was based upon a study of economic effects of proposed

changes in provisions of the copyright law relating to the

licensing of copyrighted music for. recordings. This was the

second such study conducted in ten years.

The material that follows is organized into two main

.sections. The first section supports exhibits in the Summary

Statement (pages 1 to 31 herein) presented orally by Dr. Glover

to the Subcommittee. References are provided to specific

sections of the full statement which explain the conclusions

stated in the Summary exhibits. The second section supports

exhibits in the full statement, as needed.
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SUtIARY EXHIBITS

For data supporting material in the "Summary Statement', see the appropri-

ate sections in the full statement (pp. 33-118) and in this Technical Appendix.

Exhibit A -- No Economic Justification for an Increase

This exhibit summarizes the conclusions o! the full statement. The basis

for the finding that copyright owners' income has outpaced inflation is pro-

vided in Section I.B. of the full statement, pp. 37 to 43. The impacts of an

increased statutory rate are spelled out in Section II.A. to II.D. of the full

statement, pp. 56 to 81.

Exhibit B -- Price Per Tune is Down; Copyright Owners' Share is Up

This conclusion is based on Exhibit 1, p. 36. It should be noted that

the price per tuna received by lecord companies has declined in current

dollars since 1909, even though today's product is far superior in quality.

Exhibit C -- Mechanical Royalties Have More Than Douoled

The data in this exhibit are based upon Exhibit 3 in the main report,

p. 39. The source of the figures is CRI's financial survey of recording

companies, which is explained in detail later in this appendix under "Exhibit

Exhibit D -- Mechanical Royalties Outpace Inflation and
Median Fanily Income, 1963-1973

These data a.e also based on Exhibit 3 in the main report, p. 39. Data

pertaining to the Consumer Price Index and Median Family Income are from the

Statistical Abstract of the United States.

Exhibit E -- Mechanical Royalties Paid Per Released u,j
Outpace Inflation and Median Family Income, 1963-1972

These data are based upon the analysis in Exhibit 4 of the main report,

p. 43. The assumptions behind the exhibit are discussed later in this technical

appendix under "Exhibit 4".
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Exhibit F.-- Payments to Copyright Owners Would Go Up $47 Million

The finding is explained on pages 56-60; the underlying data are to be found
in Exhibits 6 and 7, which are discussed in-this appendix. Suffice it to say here

that the $47 million figure does not assume that all licenses would be paid at

3$. It is based on the study finding thai the existing rate structure, with

standard discounts off the statutory. rate, would prevail -- but at a higher

plateau for all rates. This study finding is explained in Section II.E. of the

full statement.

Note that the increase in mechanical royalties paid would be more than the

simple 50% achieved by raising the rate from 24 to 3¢ because of the effect of

the proposed playing time provision in Sec. 115 of H.R. 2223. (See Exhibit 6.)

Exhibit G -- Annual Cost to Consumers Could Go Up By Sl00 Million

Calculation of the increase -- more precisely $97.6 million -- is shown

in Exhibit 10, page 67. Note that the increase'to Consumers is considerably

more than the $47 million increase fo recording companies. The logic for this

is explained in this Technical Appendix under Exhibit 9.

Exhibit H -- Breakeven Point Highei Than Ever

These data come directly fromnExhibit 13 of the main written report, p. 74.

The source of that exhibit, a study conducted tiy Cambridge Research Institute

in 1972, is discusser 'atr in this appendix under "Exhibit 13".

Exhibit I -- Rates Paid are Statutory Rate and Standard Variations

These percentages are computed directly from Exhibit 21, p. 118, which is

discussed in full later ,in this Technical Appendix.

Exhibit J -- In 1974 as in 1963 Tunes Were
Licensed at 2t or Standard Variations

The right-hand side of this exhibit is computed from' Exhibit 21, p. 118.

There, .it will be seen that 21 of the 2,593 tunes studies which had paying
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licenses, were paid at rates other than standard variations. This amounts to

0.8% of the tunes sampled.

The left-hand side of Exhibit J is taken from the 1965 Statement of John

Desmond Glover on H.R. 4347 Section 113 (c) (2).

Exhibit K -- No Economic Justification for an Increase

This 'exhibit restates the conclusions of Exhibit A.

This concludes the section of the Technical Appendix covering the Summary

exhibits.
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FULL STATEiENT EXHIBITS

This section of the Technical Appendix documents in detail the sources.

and methodology for the exhibits in the full statement, pp. 33-118.

Exhibit 1 -- STATUTORY-LICENSE ROYALTIES AND RECORD
COMPANY PRICES: 1909 vs. 1974

Sources for the price information cited in the exhibit are given in

the footnotes to the exhibit. The financial survey cited in footnote '"b"

is explained in detail later in this appendix under "Exhibit 5".

Exhibits 2 & 3 -- INCOME TO COPYRIGHT OWNERS FROM
RECORDINGS, 1973 vs. 1963

The data relating to mechanical royalties are explained in the "Sources"

section at the bottom of Exhibit 3. The two CRI surveys that provided raw

data are briefly described in.footnote "a" of Exhibit 3, and are more completely

discussed later in this appendix under "Exhibit 5".

Copyright owners' performan ce fee income from recordings was estimated as

f6flows:

* Of $37.S million (FCC figuresJ in .usic license fees paid by. -

radio stations and networks to copyright owners in 1973, 90%

or $33.8 million was estimated to be attributable to commercially

produced sound recordings;

.* Of $47.8 million (FCC figures) in music license fees paid by TV

stations and networks in 1973 to copyright owners, 10% or S4.8

million was conservatively estimated to'be due to the use of

sound recordings;

. Of $19.4 -million in ASCAP receipts in 1973 due to nonbroadcast

general and background music, live symphonic and concert music,

and royalties from foreign societies, 20% or $3.9 million was

estimated to be due to comnercially produced recordings;

o Finally, it was estimated that BMI and SESAC together also were

accountable for about half of the ASCAP'total for background

music in 1973, or a,3ut $1.9 million.
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These estimates sum to $44.4 million in copyright owners' income from

performance fees attributable to sound recordings, an increase of 283% over

the level of 1963, as reported in the 1965 Glover Statement.

In terms of the estimated mechanical royalties, it will be noted in

footnotes "a" and "b" of Exhibit 3 that there are two estimates provided.

The footnotes indicate that the two estimates are from different surveys,

and it explains our rules for the use of each. The lower estimate ($77

million in 1973 and $79 million in 1974) is from a lengthy financial survey

which was first conducted by CRI in 1973 and later updated in 1974 and 1975.

It is discussed in detail below under the notes to Exhibit S. The higher

estimate is from a short, special 34-company survey which CRI conducted in

1975 in order to obtain the most recent information on mechanical royalties

paid. 'It was conducted as follows:

A two-question survey was sent to 96 record companies

in early 1975. The companies comprised all those member

firms of the Recording Industry Association of America
plus an approximately equal number of presumed prospective

members. Thirty-four companies responded. Those who did

not respond did so for a variety of reasons -- some were

no longer in business, others had merged or had been

acquired, and many were inactive and had no sales during

the period. When compared with RIAA industry sales esti-

mates, it appeared that the 34 respondents represented

close to 98% of industry sales -- and hence, mechanical

royaliies paid. Thus the figure of $83 million for

mechanical royalties paid in 1974 is a highly reliable

number.

On the next four pages following, the memorandum introduciang the short

survey, the one-page questionnaire, the names of the respondent firms, and

the raw survey results are provided.
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MEMORANDUM

December 2, 1974

TO: Record Companies

FROM: Cambridge Research Institute, Cambridge, Massachusetts
Telephone: (617) 492-3800

SUBJECT: 1973 and 1974 Statistics on Mechanical Fees Paid by the
U.S. Record Industry

During recent Senate hearings on the Copyright Revision Bill,

questions were raised about the total amount of inechanical fees paid

by the record industry. In order to illustrate the severe impact on

the record industry of raising mechanical fees from 2Z (under existing

copyright law) to 3¢ (under the copyright bill passed by the Senate in

September 1974), there is an urgent need to collect statistics on the

mechanical fees paid by as many record companies as possible.

Could you, therefore, please fill in the attached questionnaire and

return it by.January 15.

The following procedure has been established so your company's

financial data will be handled in a confidential manner:

* After you have completed the enclosed form keep one copy
for your files and send one copy to the CPA firm of
J. K. Lasser & Company, 666 Fifth Avenue, New York,
New. York 10019. (You may use the preaddressed envelope
that is enclosed. }

· As you will notice, your forms have been pre-coded with
a company number known only to Cambridge Research
Institute. The CPA firm of J. K. Lasser & Company ivill
notknow the name of your company. In this way, your
company's hame will not be associated with your financial
data.

* The financial data you send to the accountants will be
combined with data from other firms, which will prevent
disclosure of individual company information. Your
reporting forms will be destroyed.

57-786 0 -'76 - pt. 3 - 10
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RIAA SURVEY OF MECHANICAL FEES

PAID BY RECORD COMPANIES IN 1973 AND 1974

Send form to: Questions may be referred to: Company
Ms. Millicent Hauser Mrs. Carol Cerf Code Number
J.K. Lasser & Co. Cambridge Research Institute
666 Fifth Avenue Telephone (617) 492-3800
New York, N. Y. 10019 Camribridge, Mass.

Only financial statistics on record and tape operations in the
'nited States should be supplied.

(in $1, 000's)

Jan-June July-Dec. Jan. -June July-Dec.
1973 1973 1974 1974*

Net Sales of Records and Tapes

(All domestic and export sales
to retail or wholesale organiza-
tions, including sales to but not
by record clubs, and including
sales through any wholly owned
sales subsidiary. From gross
sales,should be deducted returns,
exchanges, allowances, cash
discounts, state excise taxes,
and bad debts, including bad
debts arising from record club
operation. )

Mechanical Fees

(All mechanical fees paid to
music copyright holders
either directly or through
agents.)

* These figures can be estimates if necessary, but please indicate If they are.

PLEASE MAIL THIS INFORMATION BY JANUARY 15. 1975.
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Record Companies Which Responded to the Questionnaire Entitled

"RIAA SURVEY OF MECHANICAL FEES
PAID BY RECORD COMPANIES IN 1973 and 1974"

ABC/Dunhill Records
Alshire Intern.tional, Inc.
A & M Records, Inc.
Ansonia Records
Arista Records

Xtlantic Recording Corp.
Bee Gee Records
Buddah Records
Capitol Records, Inc.
Challenge Records

Cinnirnon, c/o Goldband Records
Columbia/Records Group
'Disneyland/Vista Records
Elektra/Asylum/Nonesuch Records
GNP Crescendo Records

GRT Corporation
Hickory Records, Inc.
Icka-Delick-Music & Records Corp.

'London Records
Longines- Symphonette Recording Society

MCA Records, Inc.
Mill City Records
Nashboro Records
Phonogram, Inc.
Pickwick International, Inc.

Polydor, Inc.
RCA Records
Savoy Records, Inc.
Sussex Records
20th Century Records

United Artists Music & Records Group, Inc.
Thomas J. Valentino, Inc.
Warner Bros. Records
Word Records
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RIAA SURVEY OF MECHANICAL FEES
PAID BY RECORD COMPANIES IN 1973 AND 1974

Send form to: Questions may 6e referred to: Company
Ms. Millicent Hauser Mrs. Carol Cerf Code Number
J.K. Lasser & Co. Cambridge Research Institute'
666 Fifth Avenue Telephone (617) 492-3800
New York, N. Y. 10019 Cambridge, Mass.

Only financial statistics on record and tape operations in the
United States should be supplied.

(in $1, 000's)

Jan-June July-Dec. Jan. -June July-Dec.
1973 1973 1974 1974*

Net Sales of Records and Tases 503.0 482.6 535.6 580.0

(All domestic and export sales
to retail or wholesale organiza-
tions, including sales to but not
by record clubs, and including
sales through any wholly owned
sales subsidiary. Z'om gross
sales,should lo dediucted returns,
exchanges, allcivancei, cash
discounts, stat', excise taxes,
and bad debts, including bad
debts arising from record club
operation.)

Mechanical Fees 39.6 40.8 41.3 42.2

(All mechanical fees paid to
music copyright holders
either directly or through
agents.)

* These figures can be estimates if necessary, but please indicate if they are.

PLEASE MAIL THIS INFORMATION BY JANUARY 15. 1975.



1533

132

Exhibit 4 -- STATUORY bECHANICAL ROYALTIES PAID PER RELEASE
OF RECORD IUNES: 1963 vs. 1972.

Exhibit 4 represents an attempt to estimate the mechanical royalties

which one release of a typical tune wifl gather in a year's time. It takes

the total sum of mechanical payments in each of the comparison years and

divides the sum by total tunes released as reported by Billboard. Such an

estimate ignores royalties paid on tunes released in previous years. Pow-

ever, RIAA studies show that the vast'majority of record sales are of

records which have been on the market foi 90,days or less; consequently,

the vast majority of mechanical royalties are paid on recent releases.

Furthermore, the Billboard release data, as mentioned in footnote "c" in

the Exhibit, by counting all releases issued, even if the same tune is on

more than one reloase overstate the number of unique tunes released. These

two errors of estimation should roughly cancel one another.

Exhibit S -- ESTIMATED FINANCIAL STATISTICS AND INCOME
STATEIENT FOR THE U.S. RECORDING INDUSTRY,
1955-1974 (PARTS: A, B. C, & D).

Data presented in Exhibits SA, SB, SC and SD are based on a lengthy

financial. survey of recording companies which CRI conducted in 1973 and then

updated in 1i974 and 1975. The survey represents an important source of

statistical information on the recording industry used in the full statement,

and was conducted as described below.

Design of the Sample

The survey was distributed among all 55 member firms of the Recording

Industry Association of.America in 1973. It was determined in advance that

limiting the survey to these firms was the most appropriate and convenient

way of assuring cooperation of the respondent firms within the constraints

of time and finds available.

CRI encouraged as many of these member firms as possible to respond

to the lengthy questionnaire, under the assurance that individual company

responses would be strictly confidential. Indeed, CRI itself was not privy

to individual questionnaires; the results were tabulated by the CPA firm
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of J.K. Lasser and Co. In this manner, full responses were rTceived from

13 firms. As spelled out in Exhibit S-D in the main report, these 13 firms

represented 16. of the 19 firms in the Glover report qf 1965, as three had

merged in the interim period. This overlap provides acceptable reliability

for year-to-year comparisons.

The questionnaire itself was designed with great care, in consultation

with financial executives of various recording firms. In this way, it

was sssured that proper financial categories and definitions were employed,

and that the questions asked could be answered. Tho questionnaire was similar

to the one employed for the survey reported in the 1965 Glover report.

Reprcsentativeness of the Sample

For years 1967 to 1974, inclusive, financial survey data was provided,

as follows:

1974 13 companies

1973 '13 companies

1972 13 companies

1971 13 companies

1970 12 companies

1969 · 10 companies

1968 8 companies

1967 7 companies

All 13 companies reporting for years 1971-74 were unable tb report for

the full period 1967-74 because some werd not in business for the full period;

some did not maintain the requisite historical data; and still others were

participants in mergers and acquisitions rendering historical data mis-

leading or unavaiiable.

The survey encompasses firms which account for a low of 43.0% of in-

dustry sales in 1968 and a high of 63.8% in 1974. Such large sample size

works to make sample results representative of the universe even when the

sample is not known to be random in a scientific sense, as is the case here.

Moreover, the data presented are as representative as it was possible to

obtain;
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Thoroughness of the Survey

The survey, as conducted, is the most thorough and comprehensive study

of the financial condition of the recording industry that has ever been tnder-

taken (with the exception of the earlier survey we conducted for the 1965

hearings) or that is available from any source.

. The materials associated with this lengthy financial survey are provided

in the following pages in four parts:

PART I: Instructions to Companies Responding to the

1973 Survey..

PART II: The 1973 Questionnaire Forms.

PART III: The 1974 Update of the Survey - Questionnaire

Forms.

PART IV: . Consolidated Financial Statement of the

Surveyed Companies.
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Exhibit 5, cont'd
PART I 13

1973 SURVEY OF RECORDING COMPANIES:

INSTRUCTIONS FOR COMPLETING QUESTIONNAIRE

MEMORANDUM

January 15, 1973

TO: Companies in the Record and Tape Manufacturing Industry

FROM: Cambridge Research Institute, Cambridge, Massachusetts
Telephone: (617) 864-1350

SUBJECT: Instructions for Completing Financial Reporting Forms

The purpose of gathering financial data from your firi and others
is to develop a detailed.financial picture of the record and tape manu-
facturing industry as a basis for analyzing the economic effects of pro-
posed changes in the copyright law. This analysis will be presented
during Congressional hearings concerning the copyright law. In order
to prepare properly for hearings in mid-March, we need these forms to
be completed and returned by February 9th. Many companies partici-
pated in a similar survey in 1965, preparatory to Congressional hearings
at that time.

The following procedure has been established so your company
financial data will be handled in a confidential manner:

1. After you have completed the enclosed forms, keep one
set for your files and send one set to the CPA firm of
J. K. Lasser & Company, 1790 Broadway, New York, New
York 10019. (You may use the preaddressed envelope
that is enclosed. )

2. As you will notice, your forms have been pre-coded
with a company number known only to Cambridge

"Research Institute. The CPA firm of J,. K.' Laiser &'
Company will not know the name of your company. In
this way,- your company's'name will X it be associated
with your financial data.

3. The financial data you send to the accountants will be
combined with data from other firms, which will pre-
vent disclosure of individual company information.
Your reporting forms will be destroyed, although you
may wish to save your copy of the forms.
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Memo to: -2- January 15, 1973
Companies in Record and. Tape

Manufacturing Industry

In filling out the forms, please followthece two basic requests:

A. If you believe something will not be clear,
please add explanatory notes. The account-
ants will then have the information necessary
to arrange data in a fashion comparable to
other .reports.

B. If, where detailed information is requested and
consolidated information is all that you have
available, estimate the amounts attributable
to the specific accounts. Where entries are
estimated, please indicate the basis for your
estimates.

As you will note, there are six (6) reporting forms:
(1) Summary Report
(2) Cost of Goods Sold Report
(3) Balance Sheet
(4) Distribution of Sales
(5) Break Even Analysis
(6) Selected Marketing Data

Information should be provided on a calendar year basis, if possible.
If information is available only on a fiscal year basis, please indicate on
what date your fiscal year ends. Also, indicate any changes in fiscal
years that occurred during the 1965-1972 period.

If you were not in business for any year betwee'n 1965 and 1972,
please note this fact under the appropriate year(s). If for any other
reason 't is not possible to report data for a year--even on a best esti-
mate basis.(Please try, of course)--write in the reason under the appro-
priate year(s).

Our goal is to develop a consistent financial picture of record and
tape manufacturing operations in the United States. For this purpose,
record and tape manufacturing is defined as the production and manu-
facturing of recordings, whether on records or tapes, and their sale
to distributive organizations. To anticipate some of your questions,
general comments are included for each account on the financial reporting
forms which are attached.

If you have any questions, please contact Walter J. Camrpbell at
Cambridge Research institute, telephone (617) 864-1350.
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Memo to:' -3- January 15, 1973
Companies in Record and Tape

Manufacturing Industry

(1) SUMMARY REPORT and (21 COST of GOODS SOLD REPORT
(Comments on Accounts)

.Gross Sales

'(Gross sales should include all domestic and export sales of
records and tapes. Since record clubs are being considered
as "retailing" or "distributing" operations for our purposes,
sales to, not kb, record clubs will be reported in gross sales
just as sales made to any other type of distributive organiza-
tion. If your company sells through a wholly owned sales
subsidiary, sales, as well as the expenses of your sales
subsidiary, should be included in your financial reporting of
record manufacturing operations. If your company sells or
markets records through partially or wholly owned distribu-
tors, financial results of the oistributor organization would
not be reported, although sales to distributors would be. In
addition, income from activities other than record manu-
facturing, such as publishing, should not be included in the
financial reporting forms, although income from leased
facilities or custom pressing of records for others w.ill be
accounted for in other accounts. )

Less: * Returns

(Include all returns on shipments regardless
of whether the returns are then dumped or destroyed. )

* -Exchanges, Allowances, Cash Discounts.
Bad Debts, State Excise Taxes

(These items will :'i deducted from Gross
Sales-to arrive at a net sales figure.)

(Bad debts arising from record club
operation should be included in this'
account. Record club bad debts are
included in record manufacturing opera-
tions so as to avoid a misleading picture
of bad debts in those cases where record
manufacturers sell to their own record
clubs and hence avoid the bad debts
associated with these sales. )

(Also, for 1965 include any Federal e:cise
taxes paid and footnote the amount.)
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Memo to: -4- January 15, 1973'
Companies in Record and Tape

Mianufacturing Industr-

(!1) and (Z) cont'd

Gross Sales (Continued)

Net Sales

(Self-explanatory)

Cost of Goods Sold (Details of C of GS are on Form #(Z))

A&R Costs

(Thess costs would be the salaries and expenses of the
A&R Department in your company andior wages paid
to part-time AUR personnel. )

Studio Costs

(Salaries of engineers and technicians and costs' of
studio facilities would be included in this account.
Such costs usually include editing and manufacture
of a so-called "lacquer". If your firm ovns studios
which are leased to others, then income derived
from this activity should be deducted from your
Studio Costs.,,If your firm does not own a studio
but leases studios owned by others for recording
sessions, your leasing costs would be included in
this account. )

Recording Session Costs

(These costs are often referred to as talent costs and
include all payments made to musicians, vocalists,
leaders, arrangers, orchestratorsi copyists or other
"talents "

Artists' royalties should not be included. Also, any
advances against royalties and any azrecoupable flat
payments to the artist should not be intluded. )

Artists' Royalty Payments

(Self -explanatory)
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.emo to: -5- January i5, 1973
Companies in Record and Tape
Manufacturing Industry

(1) and (2) cont'd

Cost of Goods Sold (Continued)

, Unrecouped Advances to Artists

(Self-explanatory)

Unrecoupable Flat Payments to Artists:

(Any special lump sum or flat or bonus payments to
the artist which are unrecoupable and unrelated to
direct sales performance. )

AFTRA Payments

(Payments to the Union's pension fund)

AF of M Payments

(Payments to the Union's pension fund)

Actors Equity Association Payments

(Payments to the Union's pension fund)

MPTF

(All payments to the trustees of this fund, including the
U. S. Trust Company portion.)

Purchased or Leased Masters

(In some instances, record companies purchase or lease
masters produced by others, often by independent A&R men.
The total cost of any purchased or leased masters, including
royalties, if any, should be included in this account. )

Art Department Costs

'(This is the cost of an in-house art department, or fees
paid for outside art services (directly or through a
producer) for use on album jackets. or any other related
art work. )
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Memo to: -6- January 15, 1973
Companies in Record and Tape

Manufacturing Industry

(1) and (2) cont'd

Cost of Goods Sold (Continued)

Manufacturing Costs

(This includes all the labor,.material, and manu-
f'acturing overhead costs associated with the repro-
duction of records and tapes packed ready four
shipping. For companies manufacturing records
or tapes for others, a net figure should be shown,
i..e., manufacturing costs, less incomrt from
records or tapes manufactured for others. Com-
panies paying for records or tapes manufactured
by others should include these costs in the purchased
record account shown below. )

Shipping, Transportation, and Warehousing.

(Please estimate these costs, if necessary. )

Research and Developifnent Costs

(A few companies expend funds in efforts to improve
the state-of-the-art of sound reproduction. Such
expenses should be identified in total here. )

Purchased Records

(In some instances, record companies purchase
records or tapes manufactured by others. The
manufacturing portion of this cost, as defined
above, should be included here. If payments made
also include payments for purchased masters,
those portions of portions of payments for purchased
masters should be included under the Purchased
Master account, )

Other Costs

(All other costs not included above except mechanical
license fees, )
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Memo to: -7- January 15, 1973
Companies in Record and Tape

Manufacturing Industry
(l) and (2) cont'd

Cost of Goods Sold (Continued)

Mechanical License Fces

(All mechanical royalty payments to music copyright
holders made directly or through agents to publishers
and/or composers and lyricists. )

Total Cost of Goods Sold (Final number on Form # (2))

(Self-explanatory)

Gross Profit

(Self-explanatory)

Expenses

Selling, Advertiv ing and Promotion

(These expense categories can be combined. Remember,
if your compe."y has a wholly owned 'sales subsidiary,
include the costs of the subsidiary in this account. )

General Administrative

(Interest expenses, if any, would be picked up here. )

Total Operating Expenses

(Self-explanatory)

Gross Profit Less Operating Expenses

(Self-explanatory)

ther Income

(This would include all foreign royalties. Does nbt include
net profits from record club operations. Income for leasing
of studio facilities is not included herd. -Income from
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Memo to: -8- January 15, 1973
Companies in Record and Tape

Manufacturing Industry

(1) and (2) cont'd

Other Income (Continued)

publishing is not included. In general, any income from
non-record-related activities is not included. )

Net Operating Profit Before Depreciation

(Self-explanatory)

Less: Depreciation

(Total depreciation account on
plant and equipment. )

Net Profit Before Taxes

(Self-explanatory)

Income Taxes

(If direct tax payments are not available, please estimate
income taxes as they would apply to an independent record and
tape manufacturing operation. )

Net Profit After Taxes

(Self-explanatory)

Note: Please round all figures to nearest thousand.



Exhibit 5, cont.
143

Memo to: -9- January 15, 1973
Companies in Record and Tape

Manufacturing Industry

(3) BALANCE SHEET
(Comments on Accounts)

(To the extent estimates are used, all items should be directly related
to the functions of manufacturing of recordings,. whether on records or
tapes, and selling these products to distributive organizations. Thus,
the balance sheet figures should accurately reflect the level and mix of
assets, liabilities and net worth required to produce the profit and loss
statement submitted in the form (1) SUMMARY REPORT.

Cash

(All cash and near cash items)

Accounts Receivable

(Trade credit extended arising from the manufacture and sales of
records and tapes to distributive organizations)

Inventory

(Records, tapes, supplies, etc., that result from manufacturing and
selling tapes and records to distributive organizations)

Total Current Assets

(Self-explanatory)

Fixed Assets

(All plant and equiprment related to manufacturing and selling
tapes and records to distributive organizations)

Less: Accumulated Depreciation

(Indicate depreciation method and any change in mnethod in
a footnote)

Net Fixed Assets

(Self-explanatory)
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Memo to: -10- January 15, 1973
Companies in Record and Tape
Manufacturing Industry

(3) cont'd

Other Assets

(All other assets not included above which relate to record
and tape manufacturing)

Total Asset.s

(Self-explanatory)

Current Liabilities

fAIl liabilities due-in one year that result from manufacturing and
selling records and tapes to distributive organizations)

Long Term Debt

(Any long term debt actually carried'on the books of the record
company or the record company's estimated share of the debt
carried on the books of the division to which it belongs)

Other Liabilities

(Any other liabilities related to.record and tape manufacturing)

Total Liabilities

(Self-explanatory)

Net Worth

(Independent record companies should indicate their net worth, i. e.,
stockholder's nel capital, including retained earnings and surplus.
In cases where activities are engaged in other than'those covered
by this survey, a best estimate of net worth related to record and
tape manufacturing operations should be made. )

Total Liabilities and Net Worth

(Self-explanatory)

Note: Please round all figures to the nearest thousand.

7-766 0 - 76 - pi.s - ii
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Memo to: -11- January 15, 1973
Companies in Record and Tape
Manufacturing Industry

(4) BREAK EVEN ANALYSES
(Comments on Items)

For oach of the five product categories listed in the form, please
estimate for all records and tapes released in 1971:

(1) the average factory selling price per record
and per tape;

(2) the variable costs per-record and per tape;
(3) the average fixed costs per release; and
(4) the required number of records and tapes,

respectively, which have to be sold to
recover the average fixed'costs per release,
i.e., to "break even".

Variable costs are those costs which vary directly with the volume
of records and tapes which are manufactured and sold. Fixed costs are
those costs incurred regardless of the volume of units nranufacturid and
sold. For example, all royalties, fund payments, and license fees vary-
with the level of units manufactured and sold. Also, a substantial por-
tion of manufacturing costs (e. g., labor and supplies) may vary with the
level of units manufactured and sold. However, probably most A &R,
studio, recording, and talent costs and most selling promotion and
general costs do not vary with the level of units manufactured and sold,
and would be accounted for on a per release basis and allocated to one
of the five sales categories.

Any allocation of fixed costs the five product categories should be
based on the total number of releases for each category. This procedure
will, for example, attemnt to allocate to tapes some proportion of over-
head that otherwise might be charged entirely to LP's.
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Memo to: -12- January 15, 1973
Companies -in Record and Tape
Manufacturing Industry

(5) DISTRIBUTION OF SALES
(Comments on Items)

Please indicate the total number of releases issued by your company
during 1971 in each of the five product categories listed below. Please
-also show the breakdown of each of the five totals, in terms of the unit
sales categories shown in the first column. For example, show the num-
ber of releases on 45's with sales of less than 2, 000 with sales of from
2, 000 -- 3, 999, and so forth. Note that the unit sales categories are'f4i
years 1971 atid 1972 in total (in order to capture not less than a full year's
sales, even for releasesissued in December 1971).

(6) SELECTED MARKETING DATA

(Self-explanatory)

Note: Please round all figures in (6) to nearest thousand
where 000's on $ or units are requested.

BY FEBRUARY 9th
PLEASE COMPLETE AND FORWARD

THE ENCLOSED FINANCIAL REPORTING FORMS
TO

Mr. Howard Wiener
J. K. Lasser & Company (CPA's)

1790 Broadway
NewvYork, New York 10019
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Exhibit 5, cont.

PART 3 154

RIAA FINANCIAL SURVEY OF RECORD' COMPANIES - 1974 UPDATE

Send form to: , Questions may be referred to: Company
Ms. Millicent Hauser Mrs. Carol Cerf Code Number
J.K. Lasser & Co. (CPA's) Cambridge Research Institute
666 FifthAvenue Telephone: (617)-492-3800
'New York, N.Y. '10019 -Cambridge, Mass.

Part A: 'Income Statement 1974
(in $1, 00.'s)

1. Gross Sales

2. Less: Returns

3.. Less: 'Exchanges, Allowancls, Cash
Discounts, Bad Debts & State Excise
Taxes

4., Net Sales

5. Less: Cost of Goods Sold

a. A & R & Studio Costs

b. Talent or Recording Session Costs ·

c. Artist Royalties (including '
unrecouped advances & flat
payments to artists)

d,. Payments to AFTRA, AF of M,
and MPTF

e. Mechanical Fees

f. All Other Productii?, Manufac-
turing Costs

g. Total Cost of Goods Sold

6. Gross Margin (#4 minus #5)

7. L.ess: Selling, Promotion, Administra-
*tion & General Expenses + Depreciation

8. Plus:, Other Income minus Other Expenses

9. Net Profits Before Income Tax * '

10. Income Tax

11. Net Profit After Income Tax

12. Total Assets

13. Net Worth
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Exhibit 5, cont.
Survey- 2 155

Part B: Wholesale Prices, Titles Released. Units Sold, Number of Employees

1. Average Price to Wholesaler Dec. i73 Dec. '74

· 45's

· LP's

· $4.98 list

· $5.98 list

e $6.98 list

· $7.98 list

* Average for LP's
at all list prices

* Tapes (cartridge or cassette)

2. Number of Titles 1973 1974
Released/Units Sold Titles Units Sold Titles Units Sold

Released Released

* 45's

: LP"s

a $4.98 list

· $5.98 list

* '$6.98 list.

X $7.98 list'

· Total for LP's,
at all list prices

e Tapes (cartridge or cassette) . ..

TOTAL

3. Number of employees in your Dec. 31, '73 Dec. 31, '74
record company

Manufacturing

Non-manufacturing

TOTAL

4. Nurml;er of independent producers whose records you distribute:
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Exhibit 6 -- STATUTORY LICENSE ROYALTIES PER TOP 150 LP ALBUMS
*IN 1973 AT VARIOUS STATUTORY RATES

This exhibit, together with the discussion on pages 56 and 57 is fairly
self-explanatory. Nevertheless, it is-important that the derivation of the

59% figure be completely understood.

The calculation i Nased on a sample of the top 150 of the "Top 2001"

LP albums from Billbo; _, March 3, 1973; these albums accounted for 165 LP

records (because some albums contained two records) and 1,653 tunes. The
number of tunes per record was counted, and playing times were measured,

tune by tune. This, clearly is not a sample of all recordings. Tapes and
singles were excluded. There would be some releases on singles which did

not appear on L?'s, but there would be virtually no tape releases which did
did not come out on LP's or singles. Probably, the top S10 would be repre-

sentative of the majority of U.S. sales, but they are not statistically

representative of total U.S. releases or sales.

For purposes of calculation, it was assumed that each of the tunes in

the top 150 was at the 2¢ statutory mechanical royalty rate. In fact, some
may have been at a higher rate, some at a lower rate; and there could have

been included some public domain tunes at 0$. Most likely, there was little

or no public domain material included; it does not "sell."

In addition, the current general (but not universal) practice of paying

an additional royalty of 1/2¢ per minute of playing time over five minutes

was included in the calculation of 22$ as the average mechanical royalty per

record under the present law and present practice. That would take c .e of

the tunes that were over 2t.

There was then calculated what the mechanical royalty would be under

H.R. 2223, tune by tune, applying the proposed statutory prdvisions to the

data on tunes per record and on playing times. The result of this calculation

was an avdrage mechanical royalty of 335 per record.

The increase from 22$ to 35S is 59%, as reported. Whether or not any of

the tunes in the sample actually were licensed at' less than 2i, as some
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probably were, is immaterial to the calculation of the 59%. The calculation

can be looked upon as expressing the statutory rate change (taking account of

the current playing time practice); or it can be regarded as a measure of

the change if, whatever the actual rate, all licenses moved up by 50% (and

the playing time provision in H.R. 2223 were taken account of).

If we had not taken account of the current practice of paying 1/2¢ per

minute over five minutes, the percentage increase shown would be greater than

59%. As it is, since as we understand this playing time practice is not

universal, probably we are slightly understating the percentage increase of

59%.

As to the fact that singles were excluded from the sample, two points

are in order. First, their exclusion tends, if anything, to understate what

the calculated percentage increase (59%) would be were they to be included

in the sample. This is so because there is only one tune per side on a -ingle;

on an LP, a longer band (incurring the playing time provision of H.R. 2223)

subtracts from the playing time available for other bands on the same side.

Second, LP's - taken by themselves - constitute a large and significant

portion'of total unit sales of recordings. We do not know precisely what

portion, but we do know that LP's accounted for about' 2% of dollar sales

in 1974.

Were tapes to have been included in the sample, the results probably

woul.4 have been little different.. Tunes released are essentially the same

as those on records (LP's in the main, we understand). And, far fewer

licenses on tape are at less than'2t, we are told; the mechanical royalty

rate, tune by tune, otherwise is very silmilar to, or exactly the same as,

the rate.for LP's.

Note that 1973 data were ewployed. The results could be somewhat

different if 1974 data w6re examined.

Exhibit 7 -- FINANCIAL IMPACTS OF PROPOSED INCREASED MECHANICAL
ROYALTIES ON MUSIC PUBLISHING INDUSTRY ANDRECORDING
INDUSTRY, 1971-1974 -

This exhibit applies the S94 figure developed in Exhibit 6 to total

mechanical royalties paid during the four-year period, 1971-1974. Totals



1561

160

arrived at in the exhibit are self-explanatory and are discussed in the text.

The emphasis in this exhibit is on the effect of a 59% increase in mechanical

royalty payments on U.S. recording company pre-tax profits from all sources.

Exhibit 8 -- MECHANICAL ROYALTIES COMPARED TO RECORDING INDUSTRY
PRE-TAX PROFITS FROM$ RECORDS MADE AND SOLD IN THE
UNITED STATES, 1971-1974

This exhibit shows in similar fashion the effect of the proposed 3¢ rate

onv pre-tax domestic recording industry prt'its (line 11,. Exhibit S-C, p. 49).

Mechanical royalties are paid on the basis of recordings made aad sold in

the U.S. As the exhibit illustrates, the potential impact of a higher rate

on domestic profits is disastrous.

Exhibit 9 -- IMPACT OF A COPYRIGHT ROYALTY INCREASE
'N CONSUMER PRICE

This exhibit is self-explanatory. However, it is important to recognize

that the p ices and dollar margins presented are only illustrations, based on

a $6.98 list price record. The average price paid by consumers on all records

is much less than the average $5.77 they pay for a $6.98 record.

'The exhibit also shows the more moderate impact on the consumer price a

mechanical rate increase of 1/2¢ would have, as compared to the proposed 1t

increase.

It must be recognized that a cost'increase at the producer level cannot

be pissed along without increases along'the way. The increase in cost to

middlemen that would result from an increase in the mechanical royalty being

passed onby recording companies would lead to still further increases by

middlemen in order that they be able to maintain their margins. Such further

increases would be justified by the additional costs they would incur, such

as for insurance,, inventories, financing, bad debts, and the like.

57-786 0- 76 - pt. 3 11
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Exhibit 10 -- COST TO CONSUMERS OF A 3U STATUTORY LICENSE RATE

This.exhibit, with footnotes, is self-explanatory. (RIAA estimates of

retail sales of recordings, at list'prices, are made annually.)

Exhibit 11 -- IMPACT OF A COPYRIGHT FEE INCREASE
ON JUKEBOX OWNERS

Statistics for this exhibit are derived fromithe principal financial

survey, as explained in the footnotes to the exhibit.

Exhibit 12 -- TUNES AND PLAYING TIM-E OF TOP 150
LP ALBUM RECORDS

The exhibit, with footnotes, is self-explanatory.

Exhibit 13 -- RECORD MAKERS UNIT SALES PLR RELEASE AND
BREAKF.VEN POINTS (19')

Date in this exhibit are based on an analysis of results that were an

integral part of the 1973 financial survey. (See Technical Appendix, on

Exhibit 5). The distribution of sales by volume is from Porm I (5) of the

questionnaire. The breakeven information is from Form #' (4), and is sum-

marized on the following page:



1563

162

U 'O v 0 0 0 0 00- .

_ e wonc -. - no co N,-,~o N 5 .

00 Ia N.0.-. Sib tC 00 00.

b 0 0 e0o O N 1 2

el t, 1 , M L a,_in N 0 N b t

u en 'N Y c nf.co 0,

Co

IU~. . * .., nN -00 0 0e0 - co V1 N >

u u c 0 co N cOO

0 en 10 "- u 4 a C , _ e >. b

E@2 0 e . a NO 5 0 t-c. 5C 4E . 0 a 0 a

v2 004 < O t>N >> N - h 1 bg

04 C4 ' .

_ - @2 r qd 0

.2

U) m @ab000.400 - NNibrb'4,O '.0 0~9 - 0 @

'4 .0 .
0 @21@2 Q 0.-c

K Id bo .4@ U

0 0 0 >o o > 0 o 0

S. 0 b o V 2 > P. U
to 0 0 0 ooCa 2

k 14 Pt ( @ @20
'4 '4·am "' 4 a'*'

:> u . @to ba ' A
@2a A 0 0@2 '

K '~@2o 1· .O a
5 u 40

@2.4 u . 0 @

d @2r 0 ~ U u

@2 ·.0 .@2@2~CV@2 ) .u
gz4 P'4c0@2S4.'4 o ~ .~ .~ 0 *~P

cc r CUP~~~~~~~



'1564

163

Exhibit 14 - RECORD RETURNS, 1969-1974

The industry has long had a practice of allowing free returns of unsold

merc'andise to manufacturers. This exidbit summarized ·the dollar magnitude of

this activity.

Exhibit 15 -- CONCENTRATION IN -i-TE PHONOGRAPH
'RECORD INDUSTRY 1947-1970

The exhibit shows clearly that the trend toward reduced concentration

which b:.an at the end of World War II has continued since the 1§k5 hearings.

Concentration in. the recording industry is declining.

Exhibits 16-21 -- DISTRIBUTION OF.ROYALTY RATES
PAID ON COPYRIGHTS BY TYPE OF
RECORD ON RECORDS'RELEASED BY
TWO COMPANIES IN 1974 PERIODS

The final six exhibits provide specific, new information on what has

come to be known as the "ceiling vs. rate" issue.

To obtain the data contained in these exhibits, CRI undertook a compre-

hensive study of all licenses issued in 1974 by two companies and for which

data were available at the time of the study. The nature of the study is spelled

out in detail in pp. 82-118 of the main report.

As an aid to undeirstanding this section of the report, the following

guide to the exhibits might prove useful:

Basically, the exhibits fall into two main groups -- (1) tabular

listings of the mechanical rates paid, record by record; and,

(2) statistical distributions of the rates. These groupings are

further subdivided by type of record -- i.e., whether the record

was a single, a regular price LP, a budget-label release, or a

"club" record.
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Looking at the total of-tunes studies, the frequency dis-

tribution of rates by price, type of record, and reason for

discount is summarized in Exhibit 21 on page'll8. Similar

information, excluding club records which are paid at a very

standardized variation from the 2t rate, is summarized in

Exhibit 16 on page 90. Exhibits 17,.18-A, 19, and'20 on

pages 99-113, and 115-116 tabulate the rates record by record

and are discussed in detail in the text.

Exhibit 18-B on page 94 demonstrates explicitly the standard

variations from the 2$ rate which were found in the sample. As

discussed in the text, these discounts from the statutory rate

were found to be for standard, recognizable reasons which are

regular everyday practice in the industry.

A study of licensing needs to be based upon a sample of licenses. Studies

based on samples of records sold are interesting but they are not directly rele-

vant to an examination of. the licensing process. For example: in a study of

lienlsing 100 licenses are examined; 98 are at 2t, and 2 are at 1.St. The

pictuwe of licensing rates derived is quite different than if the sample were

to be weighted by the fact that one of the 1.5t licensed recordings was a

particularly outstanding seller.

In any event, licensing routinely occurs before anyone knows what the

volume of sales will he for a particular ,licensed recording; consequently, the

opportunity for sales volume (which comes after) to affect the pricing of

a license transaction (whichccumes beforeY is highly limited.

The percentage distribution of various rate categories reported from the

CRI study of licenses has not been distorted by weighting for sales volume.

To prQvide a comprehensive picture, all licenses signed by two leading firms

during most of 1974 were included in. the study.

We estimate that the two cooperating recording companies sold over SO

million records in 1974, more than one-sixth of total ,industry volume. On this

basis, we believe the experiences exhibited in the sample data are reasonably

tnd substantially typical of industry. practice.
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Dr. GLOVER. If we may turn to exhibit A, this summarizes the first
part of our presentation. We will show that, in fact, copyright own-
crs' income has outpaced inflation by a very substantial margin, and
we shall show that an increased statutory rate would hurt consumers,
recording artists, musicians, and-recordmakers without any just cause.
We shall show that their income has increased faster than the con-
sumer price index and another very common measure of economic
welfare, which is median family income.

A number of effects would take place under an increased statutory
rate. One would bE the pressure to increase prices. If the total effect
of this increase iin royalty took itself out in the form of increased
prices, it would raise the ultimate cost of the 2-cent increase as pro-
posed in the section to over $100 million. As Mr. Gortikov said, if it
went to 4 cents, it would be roughly doubled.

The profits of recordmakers would be under great, not minor. pres-
sures. In fact, the proposed increase is equal to about.the profits which
are made by the record companies on the manufacture and sale of rec-
ords in the United States.

Recordmaking is -a very risky business, as I am sure you -are all
aware. We hear a great deal about the hits. We do not hear a great
deal about the failures. In fact, as I shall show, a large fraction of the
records do not even cover their costs, let alone make any profits. Ac-
cordingly, this would raise the break-even point and increase the
chance of risk, with a depressing effect on the offerings of new, experi-
mental, and high-risk music.

In consequence, the employment in the industry would fall for
artists, musicians, sound technicians, studio personnel, manufacturing
personnel, and would have a grave impact, as I said. on the entire
industry; and indeed; even on new and unknown composers whose
works would'present a particularly higher risk.

If we may turn to exhibit B3, when the statutory rate was set in 1.909,
as Mr. Gortikov said, the manufacturer's price was about 40 cents
'for that reel that he showed you. At that point, the 2 cents repre-
sented exactly 5 percent of the record price. The record company re-
ceives about 27 cents per tune now, and out of that, the copyright
owner still receives his 2 cents. And that represents, now, 71/2 percent.

So, in terms of shares over the years, Congress felt that 5 percent
was not a bad share in 1909. And now, copyright owners are, in fact,
grtting. a larger share of those proceeds than they did then.

If we can turn to look at tlie total in exhibit C, just in recent years,
these are the estimated mechanical royalties that have been paid. They
have gone up from $38 million to $79 million. In fact. a better figure
than the $79 million is.probably somewhere. in the neighborhoc of
$83 millioni, and if you round it off to $80 million, you can see that,
in fact, the royalties in those years have more than doubled.

In considering the income received by copyright owners, I think it
is entirely appropriate to take into account not only the mechanical
ryalties that they get dile.-tly from the phonograph records, but the
:performance royalties tha' ey get, especially from radio broadcasts,
wlich are also very substantida, and from which, of course, the record
companies derive no income whatever under the present copyright
law. Tliey get performance fees, I might also say, in background music,
which is a growth industry.
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~We will now turn to the direct comparison.of publisher incomes with
price indexes. As you can see, the consumer price index has gone up by
45. percent in, roughly that 10- or i-year period. The median family
income has:gone up aboiit 93 percent. The:proceeds to copyright owners
from mechanical royalties alone have substantially more. than dou-
bled-and this, I would like to emphasize again, excludes their income
from performance royalties from phonograph records,. whether it be
on radio, television, or whatever.

Another way of looking at-this, if we can have the next exhibit, is to
see-this-is on the basis of per tune. Lest it be argued that the increase
does not take into account that there are more composers or such, this
exhibit shows what has happened per released tune.

There are 50,000released tunes per year, roughly. For every single
band.on that, record that Mr. Gortikov showed you, there was a sepa-
rate released tune. If this record i's put onto a tape, there is another
series of 10 or 12 released tunes If it is put on quadraphonic sound,
there are more released tunes and so on. There are roughly 50,000
released tunes a year.

The income per released tune has gone up from, $656 per released
tune, in 1963 to almost $1,400 in 1972. We were rot able to get a later
year to give you those figures, but againj you can see that ,it has, gone
up evenlfaster; that it has gone up by over 200 percent.

Mr.- WIGGINs. Excuse me, So that I can ,under:stand the chart, is
a record album a single release, or is it a series of i0 releases?

Dr.. GLOVER. Ten- or twelve, depending on how mrany there are, on
there. Each band is a separate released tune and,.for each form' of
recording, again, it often requires a separate release.

Mr; DANIELSQN. I have a supplemental followupquestion there. You
have. a better ,than doubling there on-the mechanical royalty. I it,
proper to-infer that each tune io released m6ore times, or are there more
tunes being: released?

Dr.;GLOVER. You mean, overtime?
Mr. DANIELSON. Yes; ,you have that red column, there.
,Dr.,GLoVER. There are more releases per tune.. :
Mr.. DANIELSON. In line with Mr. Gortikov's showing of that, some

tune got 91, for examples
Dr. GLovEt. Yes. There. are more-releases per tune. ,
Mr. DANIELSON. As you have more tunes per mechanical device,

per record or tape, thesame tunes get.used, become fixed: more times.
Is thait the idea ,

Dr. GLoVEd. Yes, sir. You have more artists and more forms of
recording. And then there are followups., Again, as:you are well aware
if you are a record fancier, or if 3you witch televisioiiyou will see that
there .are reissues.-Nat.;King-.Cole's records and so 'on--which is sorb
of likea,.paperback., And again, those also--each one of thnse repre-
sents an, additional release.,

NMr. DANIELSON. I. think what youare trying tontell us is thata given
work, a given composition, is released more times atthe present. Its
probability, of'being released -is greater at the present than it was years
ago,. ,,.

Dr.aG'Lovz. That is right.
,Which is, not, to- say .that evyone who has attune will succeed in

getting it, recorded, or.that it ill]vthen be sold. In fact, many records,.
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as It shall point out ihi a-moment, do not sell very well. In facti, they
9sellvery badly.

Mr. DANIELSON. But if you haive a tune that is -an absolute flat out
failure, buit it is coupled with this. Phoenix tune that Mr;. Gortikov
shows, he is still going to get the.2 cehts.

Dr,. GLO'ER. He gets it just as much as the lead, tune on the album,
and it may be a band that you hope you will get through quickly so
you can go on. But he gets 2 cents also,.

This we believe is really a proper unit of measure because this
approximates what you get for a license or for a released tune.

So, to summarize the inflation argiment,,the fact of the matter is
that on a percentage basis, it is more than they got originally. It is
not as much as they got:some:time ago. But that depends. These thfigs
come and go and goodl-years'and badyears come and go, just as record
profits go up and'down, as I shall go on to say in a few moments. The
total ddollar'anmount, of course, has increased enormously since the
copyright law was established and has increased enormously in these
last several years. So that the aggregate income going to copyright
c-.ers+-many of them, obviously, are not composers---has increased
ver-i viibstantially. And in fact it has gone upa loit-aster.

Now. -we take-a; look at the impacts-here. if the royalty rate goes up,
as is proposed in ,pending legislation, this-would bea bout a 59-percent
-increase. This woquld push up the total aggregate payments by $4 or
$50 million. That is the size of the increase. Now obviously that size
of an- increase wolild have some kind of an impact. One impact, of
course, is to-,piish down'your own profits.

Profits of thE ihndustrv are not large enough to conform to that, as
we will show in just a moment. So, if they were fully absorbed, this
would essentially cut out about t; o-fifths of the industry's profits,
find' almost -100 percent of ;the industry?'s profits' from records made
and.sold in the United States. The rest is the income from f6reign
record companies, using American made masters.

If-this total- increase is passed along in the forin ofta pmrice increase,
this will, as I have indicated bv'tha'mnarginsldownstreaxn to distribu-
tors, wholesalers. rackiobbers. 'retailers- and the like, represent an in-
crease of about 100 million. In fact,.that is-such a substantiial amount
it is-not.e6asy to do, and no doubt, the industry would look for-other
alternatives: ' - - ' '

Th -vwould,-first of all, not like to'to cut into exi'sting pr6 a. They
would like not to pass it on fullv, to consumers. So,:they would in
fact be loolking for other possibilities.

I might just point out. before we go on what some of these others
alterinatives are. '

-One alternative. of course, is-to decrease the amounts otfmusic on
a record. And, this has indeed happened as a ,response to tryiihg to
keep the prices down. An Opposite course isto play longer pieces of
music if thait is compatible with ,the esthetics. And 'there aie other
minor forms of economy.

I would lilre to take. a-ok at the matter of the brenakeven poiiit.
When I :was:here before, we showed vou at that time that on popular
LTP'S they took about 7.800 copies before yowu got your breakevenp6oint.
That figure is now up to 61,000; 61,000 copies before you got your
original investment back. In, 1963, in fact,'61 percent of the recordas,
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released did not, in fact, even get their cost back, let alone mak" any
money. And that figure has: now risen to 77' percent. So, you have a
77 :percent chance o: not getting yvour money back. let alone making
any money. And, in tact, what happens, of course,. in this iindustry
as in other industries, it is those few records that are successful that
carry 2the lot.. When it cbomes to clasical muisic--this- is the real eco-
nomic disaster area.

In 1963, there were.9,700 copies that broke even. This is-now up to
22,000;. In 1963, 87 percent of the records did not cover their' costs.
And this is now up to 95 percent. So, 95 percent. of all the classical
music offered to the American public is offered at a substantial loss.
Andin the aggTegate it -is run at a loss. This is, a loss area. And it
makes no contribution to the industry's profits.

Nowj I ,would like to emphasize the point that raising the statutory
rate by 2 cents--aind it sounds very small-this of course is a, substan-
tial increase in the price of the riecord, and the cost of the rebrd.
What it means is that it reduces your chances of making anymon y.
And consequently, what you will do, the major response is'to cut oui
your risky or your more innovative kinds of musici whether it is
innovative on behalf of the composer, or the arranger, or the artist,
or the ri:usician, or the offering by the record company itself.

Mr.. DANIELSON. I wish.'to advise you, Mfr. Glover, that you have
consumed 15 minutes. We cheated on you and took a couple of min-
utes. So, that is sort of a warning.

Dr. GLOVER. Thank you. There was one last point, which the pub-
lishing interests makes a threat deal of. It is very complicated, and
very teclmical. They argue that increasingthis,.rate: merely increases
a ceiling under' which bargaining can take place. We have indicated
10 years ago and wehave indicated: again that there is no-such'thing
ansbargaining. There are 50,000 releases, there are hundreds of record
companies, there. are scores of. publishing companies. The industry
does not; in fact, sit down and haggle and bargain on a case-by-case
basis as in the bazaar in Damascus. This isn't highly individualized-
99 percent of these records come through at standard rates or stand-
ard: variations which are' club variations, ov;ertime variations,..artist
discounts, quantity discounts, and the like.

It is perfectly-clear. that this is so and in fact there are some licenses
now being written which simply say that if the statutory rate ismin-
creased the fee paid will go up accordingly. And it cannot be otherwise.
Otherwise, all kinds of problems of price discrimination would occur--
a company charging more or less tossmalleror largeirrecord'c~mpanies
andrecord companies paying in smaller or larger amounts. In -fact, we
work in, a nondlscriminatory, uniform way' for very good, sound eco-
nomic reasons. And it.will under any future'rates.

This. next., chart simply ,show. that .in 1963, 99.4 percent. of 'the
licenses: were paid' at the standard rate or standard ,Variations uni-
formly available' td;all companies. This, figure in 1974 is 99,2 percent.
So, the fact is that it is a rate, it has been a rate and it will'always be
a rate, for some period,.for sound reasons. So, in summary, publishers'
income has in fact outpaced inflation very substantially. And a higher
rate wotild hurt consumers, it would hurt recording artists and musi-
cians, anddit would have a disastrous effect on.the profits of the record
industry.
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Thanikyou.
Mi. DANIELSON. Thank.-you, Mr. Glover,
We will- now move on to Mr. Michael Kapp, president of Warner

Special! Productsf;Inc:'

TESTIMONY OF MICHAE L KAPP, PRESIDENT, WAVIER SPECIAL
PRODUCTS, INC.

Mr. KAPPJ. Good mirorning, my'name is Michael Kapp. I am president
of Warner Special Products, Inc.

During much of my 20 years in the recording.industry, I have been.
directly responsible for all details of music licensing and mechanical
royalty rates.

I am an executive n with one of'the largest groups of recording com-
panies in' the industry today-Warner Bros. and Reprise Records,
Atlantic 'ind Atco Records, and Elektra and Asylum Records; all
Warner'Commuiications companies.

I have read. and- heard claims of the music publishers -that: -
1. Mechanical royalty rates are "negotiated" between publishers and

*retord: companies and the current 2-cent statutory rate is merely a
"ceiling" for negotiation: "

2. Therefore, an-increase in the statutory rate to 3 cents would have
onlyA,a modest effect on the i'adustry, since the ci,.,;f.e would merely
create "more room for bargaining."

I am incensed at how,.misleadmng'the:e claims are and will. try' to
'show. that since',No0. 1 is inaccurate;' N. 2is.therefore false.

Our companies annually secure approximately 4,000 mechanical:
:licens for regular priced'recordings. Of those, a closewestimate is
that 86 percent were granted ator evenabove the statutory rate. Of
the renmainder, over 13 percent are licensed 6na,a per album basis, be-
cause' the:recording artist is also, the composersand publisher. Within
his artist'contract, he and the recording compahy have agreed to a.
fixed numbel, of c6nts:per album, such as 20 cents, 22 cents, 24 cents,
regardless 'of the number of songs used. Therefore, the actualzrate,per
song-slightly above 'or below' 2 cents-depends.entirely on the total
number of songs on that record.

From this you-can ·see, virtually all' of our regularly priced records
today-specifically, 99A1 percent-are licensed'-at or very near the
stitu.'rwrate.

It is true that licenses are issued &i% a royalty rate below 29cents;
however, these records fall routinely ,into regular categories univer-
sally'i-,epted' in .the-trade? Standardized rates below the,2-cent.level
are granted on recordings that are usually lower pried, such' as:
budget records, records sold via television; records sold through record
'clubs, records sold as premiums.'All of us indthe business know that
license rates 'for these records will' be below 2 cents, just as' all of us
lnow that rates for regular priced recordings will. be essentially the
'statutory rate.

If the stattitory rate goes up to 3 cents, then regular priced records
will:pay'3 cenfs; and-standardized ratesoff the 3 cents willbe for those
lower priced -records. Business will go on just as before,, only at :the
higher rates. There will':not -be much ;bargaining' over rates because
there is not much rnow.
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T,'hank-you..
Mr. DANIELSON. Thank you, Mr. Kapp.,
And' the anchorman,, the concluding witness on this side of the

debate! will 'be Mr. John Cohen, member of the board of directors,
of the Natibonl Association oi Recording Merchandisers.

Could you,proceed Mifr. Cohen ?
[The prepared statement of John Cohen follows;]'

STATEME'NT OF JOHN CoHiira, PREDSENT, DISC 'RECORDS-CO., ANDZ.MEBER, BOARD
Or DI)ECTOBS, NATIONAL. AssOCrATION OF RECORDiNG MERbCHNDISEBS, INC.

My name is John Cohen. I am president of Disc Records Company which oper-
ates forty retail xrecord stores in fourteen States. In addition, I, am a member
of the Board of Directors of 'the National Ass6ciatlon sof Recording Merchan-
disers, ,whose regular membership consists of .hundreds :of retailers and dis-
tributors. of sound recordings throughout the United States.

Our'segment of the recording industry has grave-concern about any increase
in the "mechanical royalty" rate. If the rate goes from 2 cents to 3 cents, as
proposed, we are faced with the possibility that the recording companies will -be
unable to absorb-the.increase andsthat, therefore, the increaselwill be passed on
through the chain of distribution. Speaking for our organization as typical re-
taile.s, in such~ an eveitiuality, I can assure you that we would be unable to
absorb the increased wholesale price which would result. Our compaiiy operates
dion a grossmargin of 40% and a net profit of only 3% after, taxes. We' would,
therefore, be compelled to pass on the increased cost to the consumer.

So far in 1975, no doubt due to the depressed economy, the' number of sound
recrdings sold by our storesrhas decreased as has the total dollar volume of our
sales. I am confident that an increase of 30-35 cents per average LP recording,
*which would' appearto be the added burden to the consumer ifsthe royalty rate
is increased"to 3- cents and :if passed son, would further decrease the, number-,of
recordings that we sell.. Not only would that affect our business, but it would
mean that the availability of sound recordings to the consuming public would
decrease. Interestingly enough, this is not a matter which affects only the young
people as 60% of the sound recordings that we sell are purchased bjy adults.

You have already heard' extensive testimony with regard to the absence of the
need for an· increase in mechanical royalty payments. Invour view,, that case 'is
persuasive and the additional cost which may thereby be imposed onpiircliasers
of sound' recordings would iiot be warranited. I need, not remind this Siibcom-
rmittee of the heavy burden being borne by the consumer in- these infiationaury
times. Any increase in that burden should be imposed only where- a clear and
absolute need is shown. Judging. from the information we have, an increased
burden based on additional mecihanical royalty pavments is unjustified.

Thanlk you for the opportunity to present this testimony.

TESTIMONY OF'JOHN- COHEN, MEMBER OF THE BOARD OF DXRtEC-
TORS, NATIONAL ASSOCIATION OF RECORDING MERCHAJDIS RaS,
IN C.; PESIDENT DISC iRECORDS CO., ACCOMPAg IEDRBY CHIRES
RJUTTEBERG , COUNSEL

Mr. ,CojEN. My name is John Cohen. I am president of Disc Rec-
ords Co. Accompanying, me is Charles Rutiepberg, counsel for our
:association. *

I operate 40 retail recor' stores§across the country ink14, States. In
addition, I :am a member of the 'board of' directors of the National
Association. of Recording Merchanaisers, , ho, regular ,member-
ship conIslts of hilndreds of retailers anrid distriblutors of sounmd re-
cordings throughout the United State. ,, ,

Our segment of the- recording iindustiy has grave concernr aboiit
any increase in the nechanical royalty rate, If ithe raet ,ges from
2 centsto 3 cent; i proosed, we are faced with the possibility that



1572

the recording companies will be .unable to absorb the increase and
that, therefore, the increase will be passed on through the chain of
distribution. Speaking for our organization as typical retailers,'in
such an eventuality, I can assure you' that we would be unable to
absorb the' increased .wholesale price which would result.

Our company operates on a gross margin of 40 percent and a net
-profit of orilg 3 percent after taxes. We would; therefore, be com-
pelled. topaiiss on the increased cost to the consumer.

So far in 1975; no doubt due to the depressed economy, the num-
ber of sound recordings sold by our stores has decreased as has the
total dollar volume of' odir sales. I am confident that an increase of
30 to 35 cents per average LP recording, which would appear to be
an added burden to the consumer if the royalty rate is increased
to 3 cents and is passed on, would further decrease the number of
recordings that we sell.

We also are afraid of being priced out of the youth market. Not
only would that affect our business, but it would mean that the
availability of' sound recordings to the consuming public would de-

,crease. Intere§tingly enough, this is not a matter which affects only
the young people as 60 percent of the sound recordings that we sell
are purchased by adults.

You have already heard extensive testimony with regard to ~the
absence of the need for an increase in mechanical royalty payments.
In our view, that case is persuasive and .the additional cost which
may be 'imposed on purchasers of sound recordings as a result of an
increase in the royalty rate would- not be warranted. I need not
rieiiind this subcommittee of the heavy burden already being borne
by the consumer in these inflationary times.

Any increase in that burden should be imposed only where a clear
and absolute need is shown. Judging from the information we have,
an increased burden based on additional mechanical royalty, pay-
ments is unjustified..

-Thank you for the opportunity to present this testimony.
Mr. DANIELSON. Thanl-roull, Mr. Cohen. That conclude the four

witnesses who have been-schedhiled to testify concerning the opposi-
tion to the increase.

,We ~will now open the hearings-for questions to these four witnesses.
Father Drinani ,woild you like'to lead off?
Mr. DRINtiN. Thank you very much.' I thank you gentlemen for

your :appearance.
I wonder if we should discuss first whethei we-should go'back .to

point zero and wipe out completely tihe statutory 2 cents that was
set in' 1909. As I read the history, it was set in order to prevent one
piano roll company from obtaining a monopoly over others. And it
certainly is anomalous, I do ibt 'have to- tell you people, to havqe:;,a
1975 regulated indust.r y': f this nature.

'In th tiistimony tht 'Is to follow !on the other si'de they suggest
that political realities indicate that we'simply hlave to keep the reg-
ulatiloh in s'omi way. If yoi` peopl'd had,' your 'choice, would you
deregulate the industry in this reard completely

Ori. Or6nRIIov. : NO sir. 'I -woiild- mainifn the-]icenlse and a con-
comitant' of 'that is a 'fixed ;royaltiy rateit. Aihatever royalty rate
is set.
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Originally, there was a publisher monopoly as well as, a piano
roll company monopoly. I think that if the compulsory license were
lifted, in other words, if it were completely deregulated you open
the way for putting too much clout in the hands of publishers-or in
the hands of record companies.

I think that the system has worked well. I think that the main argu-
ment, the defense of w hat is, is that it is vworking very well. The parties
,are doing well. I think that there is no reason to change them. And I
think that this is the greatest argument for maintaining the compul-
sory license system: It Is doing well.

Mr. DRINAN. Do I understandbthat in Europe and in other countries
the recording artists do, in fact, get a percentage of the record price?

MAr. GoRnKov. Yes; they-do.
Mr. DRINAN. Would you elaborate a bit on that
Mr. GonRKIov. In some European countries, a percentile of the price

is -paid and divided by the composer, and publishers. Just because
Europe does it, does not necessarily make it such a grand proposal to
copy for ourselves.

Our system has w6rked well for us. And unfairness is implicit, I
think, in a percentile mode. For. example, on this LP here, if the royal-
ties were paid on a percentile basis and if there were 8 publishers
and comiposers on it the same amount of money would accrue to the
8 as would be paid if there were 16 publishers and composers. Some
would be getting too much and some too little.

Also, if, back to the compulsory question, if there -is a decontrol en-
visioned, then you might as well decontrol all the way ind not have the
life plus 50 protection.

Mr. DRINAN. Where is it really different from the book industry?
We do not get rid of copyright there and the person Wi-ho writes a book
has his publisher negotiate- vith the paperback company and- his pub-
lisher deals with serializations or excerpts from the books without any
statutory safeguards.

Mr. GoimIKov. A book is a definitive work. It is amn\end product. This
piece of music is not an end product. This is a piece of music, which has
a price tag,incidentally,0of $1.50 oi it. It comes alive when a performer
does something with it. A book is a definitive work, start to finish,,in
itself. It'declares itself complete.

The imposition of a performance and the creative effort done by a
recording company make a musical work come alive and become of
commercial value. It also can result in multiple, uses and multiple
sources of income. It is altogether different from books.,

Books may have, a multiple use, such as a motion picture or a paper-
back. But tle multiple uses of this song arealmost infinite, whereas, for
.a book they are not.

Mr. DRINAr. Is there any sentiment, either among the composers or
thA publishers, for deregmaltion ?

Mr. GonTIncov.Tertainly not among, record companies and I think'
composers and publishers should speak for thlemselves.

Mr..DRINAN. I was hoping that wve could get tlhe Federal (Government
out of sometlling. But we are not getting -any votes here at all.

Well,.I have listened to your arguments a.nd.I vill listen to the other
side. And ITam afraid myi 5,minutes are ip.:So, Iyield back whatever
time there is. And I thank you gentlemen for ppearing.
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Mr. DA'NELsow. Mr. Wiggins of California.
Mr. WIGGINS. -Mr. Chairman, I am not sure my voice is going to hold

out' for questions, so I will'just listen. I think the issues are. pretty easily
stated, but difficult to resolve.

I yield back my time.
Mr. DANIELSON. Mr. Pattison.
Mr. PArrIsox. Father Drinan asked all my questions.
I.am interested in this notion that you takle a loss on certain records,.

on 87 percent or 77 percent or whatever happens to be. You do not do
that intentionally do you ?

Dr. GLOVER. No, sir..
Mr. GORTIKOV. No; the loss is certainly not done intentionally. Every

genius in the record industry thinks he has a winner when he records it.
But the, consumer comes to a different judgment in most cases.

Mr. PArisoN. Well, the notion that follows'that is that if you were
to be paying a higher price for the mechanical royalty, that this would
have an effect on certain kinds of -records that you produce. In other
words, that you would produce less innovative -records, less classical
records,'less records that maybe do not have as good a chance of suc-
ceeding. And I am wondering if in fact you intentionally pick out a
record'that you' think is not going to succeed and produce it because you.
think that you are doing a young artist a favof-or a classical composer
a favor, or it is good for the country or something like that. In ether
words, is that your motivation ?

Mr. GoRTnrov. The rationale is that if there is a decline in profit or
profit potential-and that is our greatest fear out of this-that decline
will make that record company less bullish in its recording practices.
What we fear even more, if all this cost is passed on to the consumer, is
that there will he a real decline in consumer purchasing.

Now, although a record company approaches every recording ses,
sion optimistically, it does have 'degrees of optimism and faith in the
various new artists or categories, such as jazz or the classics, Where
there is'a very marginal chance for profit.

So, what' I am talking about is an attitudinal result that will be
more marginal than ever, if there is a subsequent decline in income.
potential.

Mr. PATrisoN. In other words, you are saying that your selection
process of selecting the works that you.are going to form will differ
in some way?

Mr. GoRTxxov. Yes.
Mr. PATnrSON. But, is that not inconsistent with'the notion that you,

really pick out-a record, a performance to put onewax or tape that you
iniiendi in each and every one of those you 'hope, to make a profiteor
you would not-a judgment is made that this is going to sell more
copies and you are-gomgto make something out of it?

Mr. GORTIKOV. I cannot give a fixed answer. If a record company has
five potential'neW'artists to record, it is possible that everybody in that
company will be wildly enthusiastic about one of them, and there
would 1e no question about'their willingness to record that, and "the
predictions for, success. And they may be right.

Dowi the scale, for the 'fifth one on that list, there may be only one
'producer who has genuine faith in his potential. And that may be the
one that is dropped off.
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It could be a reduction of opportunity. Also, the record business is
like winners' or losers' poker. If companies are,experiencing a grand
rush of success, then it is more bullish about its recording practices
than if it has a string of losers.

Mr. PAtTISON. But the notion that you would, for instance, not pick
out the netvartist or tile new work because it is somehow different. Any
record company 'that followed that kind of .a philosophy would not
have picked up Paul McCartney or John Lonnon or a variety of other
people.

Mr.. GORTIKov. A company that I was once president of rejected
the Beatles twice before it ultimately chose them. So it is a peculiar
capability of choices in this business.

Mr. PATnSON. We have all made bad mistakes.
Let me,'address.a question:to Mr. Cohen -and then I will quit.
Your figures were that you have a markup, I think, of 40 percent in

the 3 percent net profit. That is not a return on investment now, or is it?
Mr.,COHEN. No; it is not.
Mr. PATrsoN. Per record?
Mr. COHEN. On our gross sales we have a markup of 40 percent and a

net of 3 percent after taxes.
Mr. PATrIsoN. But that 3 percent figure is-not the same 3 percent

figure that the railroads are telling:us about? I mean you would not
stay in the business very long. There would not be anyone opening up
record Stores:if you had a 3 percent return on your investment.

Mr. COHEN. Oh, no. ,
Mr. PATBsON. I have no further questions.
Mr. DIANIELSON. I have two questions only.
-Mr. Wiggins raised a question on a vinyl album that you have there,

whethei, tiey were multiple composers or one composer, asI recall it;
I think ,ihat you responded that they were multiple composers.

Could, it be, distinguishing between composers and the owners ·of
copyrights, i,, is my understanding that composers sometimes sell their
interest to someone else, assign tliem or license them, or transfer
ownership, could' it be that all of you might have multiple composers,
you. might have one copy.right owner ?

'Mr. Goiwrxov. That is correct. It is a good practice that many re-
cording artists today are composing their own music, writing their
own tunes and also are establishing and owning their own publishing
companies.

Therefore, they rmake available to themselves income as performers,
as composers, and as publishers. They engage in.a coritractual rela-
tionship with a form of publishing company to hapdlevthe administra-
tive processing that they require. These practices vary all over 'the
lot. There is every gradation and.every form of this, but the reality is
that the publishing companies and the composers, regardless of what
.thes various formats are, havei in aggregate been doing handsomely.

Mr. DANIELSON, I notice a reference to that in, I believe. it wasyour
statement, Mr. Kapp.

The other question, the mix of tunes that you put onto a givexi album
of id0,r i2 tunes, I am sure-hbat that is one of 'thethings over which
.your management agonizes aS to what to put on one album. If you were
to put on one or'two or three hit tunes, you have probably very nearly,
assured a goQd market in that particular album. And you car. fill up,



1576

I would assume then, the remaining six, seven, eight,. or nine record-
ings'on that particular album with more speculative compositions. The
mix of what is sure fire and what is speculation is a judgmental-th;ng
,within the recording industry, I assume.

But if that is true, I assume, I am going to assume and I would like
to be corrected if I am wrong, that for the hit tunes you will liave the
statutory'2 cents-as the royalty because you lhave a compulsory license
where you can use that. On the speculative tunes, is it customary to
negotiate perhaps a lower figure ?

Mr. GoirTrKov. Mr. Kapp can speak to that but I have one response.
There was a period, many, many years-ago, when a hit was usually
made with a single record, that is a 7-inch 45, small record. And'the
existence of that hit single then generated the willingness of a record,
Žompany to put out.an album including that hit single, and'with other
tunes that the artist also was called in to record. It is far more common
now for an album containing tunes to be put out with no single record
and then, for the public, or the radio, in its skew of radio airplay, to
dictate what tunes in that album emerge as hits. And then a single
record.will be-puit out.

But very oftenstlhe album is put out with a concept in mind by the
Creators, or the artist, with no knowledge ¢f which particular tune is
going to hit the public's fancy, so that there is therefore no premedita-
tioneasto which are'the major turies or which are minor tunes on the
record.

Mr. Kapp may have some supplemental comment.
Mr. KAPP. Could you explaini what you mean by the word

speculative?
Mr. DANmELSON. An unproven tulie, iaf unknown tine.
Mr. KAtP. As a record producer for about 10 or 15 years, I can tell'

you that every song that cbmnes in is gaspeculativse tune. The judgment
is the producer's, together with the-artist, as to whether any.given tune
will make it.

Mr. DANIrErsox. Every new tune tl.t comes in, but if you ik up a
proven tune, one that ismalready established as a hit and pU.sitin an
album, that~wili have some effect in selling that album.

Mr. KXa-. Depending on tlie artist, not autoinatically.
Mr. GOirTkov. Mr. Danielson, I would like to point' out though

that as the statistics that1 we have presented here, 99 percent of-'those
tunes on the regular rriced records, regardless of whather'they are hits
or nonhits% are paid nt or'very near that 2-cent level.

Mr. DANIELSON. That was my ultimate question.
Thank you;very much.
Mr. Wiggins?
Mr. WI'xGINs. Do you have any profit information on the. recording

industry
Mr. GrovEn. Yes, sir. Wehave submitted it 10 years ago and we sub-

mit it'to youwnow, not only the profit information, but the line items on
individual costs.

Mr. WIaorNs. Just in fairness, I think we ought to have that. You
emphasize, obviously, the position of the composer which is impoftant
information. But we'need the other half of thattequatibn. I would&like
to compare hoit well you have been doing. So, ifthat could be submit-
ted:f'frthe record,. rwould appreciate-it.
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Mr. GLOVER. On the document you'had before you, it is on page 49,
sir. Page 4~ is 1967 and 1974. On page 47 there is data that we, pre-
sented, before and it is in greater detail in the technical appendix.

.Mr. DANIELSON. For the record, that is in the rather thick, detailed
statement ofi Mr. Glover which is not in our file and which I am going
to-I will defel judgment ion whether to put it in the printed record
to Mr. Kastenmeier. But i't is in that thick volume.

Mr. GLOVER. On page 119, if you wish to pursue this, Mr. Wiggins,
or any of the other members of your staff,.on page 119 in Ithe technical
appendix, there is further discussion. It begins on page 119 and there
is discussion in that concerning the major sample calculation and so
forth and so on.

/Mr. WIGGINs. Well, I will read that.
fMr. GLOvER. On page 49, there is information for tlie record

industry.
Mr. WTIGGIs. At first blush, it appears that the gross sales, the profit

picture of the industry as a whole is pretty well tracked on a per-
centage, basis, the same kind of gain that you reported to us is experi-
enced by the publishers and the composers. Do you share that view?
That is, if you plt them on a graph, they just about track each other.

Mr. GoRTIniov. Except iri our case, we are talling about profits.
lMir. GLOVER. That is not correct, sir. The owners of the copyright

really are in a position of preferred stockholders because they get
their take irrespective of whether the record industry as a whole or a
record compapy or an individual record makes any money at all. So
tlheir earnings are much more stable, as we see in this data here, and the
earnings of the phonograph recoi'ding industry fluctuates very sub-
stantially up and down, 1974 was a very good year for the industry,
1973 was a lousy, year, 1975, I guess, is kind of a mixed bag.

Mr. WIGGINs. Well, I was just making a quick comparison of the
years 1967 and 1974. You did. not go back to 1963 and this would go
with iegard to'the coimposers, but I see that the net sales, for example,
have approximately doubled in that 5-year period for the industry ds a
whole.

Mr. GLOvnE. That is correct.
Mr. WiGGINS. I guess if we went back over a40-year period the figure

would be even higher. It would be quadrupled.
Mr. GLOVER. Iii 1955, tLe sales were somewhere in the neighborhood

of $277 nillion, at list price. And list price was m.:ch more common
then than it is now, in 1974. It is now up to well over $1 billion, so there
lhas-been substantial growth.

Mr. WIGGaaINS. Yes; indeed. The net profit, after income tax, on page
49, has better'than doubled between the years 1967 and 1974.

Mr. GLOVER. Yes, sir; it has.
Mr. WIGGaINs. You had a bad year in 1973, and 1975 may be a .bad

year,
Mr. GLovER. And 1971 was a bad year. It comes and goes.

MIr. WIGGINS. I understand.
Mr. GLovER. There is one point, if I, could submrit it, Mr. Wiggins.

If you distinguish between aggregate profits and profits which are
made in the United' States, it should be perfectly clear that the profits
made-these are using U.S. recorded masters abroad--that'but for
them, this has been a very sizable growth industry. But forithem, the

57-788,0 - 76 - pt. 3 - 13
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profit picture of the record industry would be a very doleful picture.
Mr. WIGGINs. The inforination you furnished earlier was really only

meaningful to me insofar as it referied to the per release return. These
are gross figures here. The gross figures may disguise an awful lot of
p)overty withlin the industry. You can have one person making $1.000,
and you can say he is a poor man, but if you get a million people mak-
ing $1,000, that is $1 billion. But there are still a million poor people
out there, even though the aggregate is a lot of money.

And so, the chart that indicated the return per release was a much
more meaningful figure to me than the gross figure.

Mr. GLOVER. I agree with you, and that is the proper unit of measure.
Air. DrANILSON. Mr. Pattison.

Mr. PATTisoN. Let me put a question to the panel. Suppose, as you
predict, the price has to be passed on to the consumer, and the con-
sumer will resist that, and will not buy as many records, or will not
b)uy any records, what would happen then? Why should we care about
that, other than that you are all nice fellows, alid everything, but why
should we care about that? What is our role in worrying about that?

This is not the defense industry, or some essential industry. Wlhat is
our.role in that?

Mr. GoRTIKOV. Among the effects could'le emlployment-reduction. In
terms of public interest, there could- be less music available to the pub-
lic, which is one of the principles of-copyiglht law.

Mr. PTTrrIsoN. But would not the buying public be maki.-i- that
decision. Is it not up'to the buying public if- he price of a record goes
to $10, and very few people buy it? Is that not up to the public to
decide to spend it on records, or on boats, or something else ?

Mr. GORTIKOV. It ismnot your direct responsibility to assure-that the
publlislers or the record industry make profit if a given year,.

Mr. PAmrsoN. Or ever for that matter.. And world there not. be
other kinds of adjustments that would be made? Would you not pay
less rent? TWould you not moyelto smaller stores? Would you not pay
your help less money? Would you not increase your productivity ? Do
all those things that Adam Smith says you are stpposed to do? And
lnaybe keep the price of the record'wliere it is, or even lower ?

Mir. GoRTIKov. The public interest here is availability of music, em-
ploylnent, promotion of the arts, those matters that are associated with
copyright.

Mr. PArrIsoN. I think the problem that we have here is that we are
-sitting as .a very nonexpert body in a ratemal.ing case, and with- no
caprability, at least on my part, tomake reasonable judgments about
th:t. And I am very troubled by the whole notion that we should decide
what the effect of another penny, or a penny less, or a dollar more,
or anything else-we aretnot-ive, do not have the staff, or the capa-
bility of making those judgments, and it is really a very troubling
kind of question.

Mr. KAPPr As I tried -to point out in my statement, the publishers
claimnthat-the rate-is negotiated, and since thebill would.only raise the
ceiling, tlerefore, it js not an increase.

Mr. PAimSoNx. et. me interrupt. Let's suppose you have 2 cents,-br
3 cents-let'st.supp0oe you- made it 15 cents per.ttune-A.o you think
there would be negotiation tlien, or do you think it would go to 15
cents -Let's make it $1 a tune. '
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Mr. KArPP. Negotiation is always a question of how far down you can
go. I'd never be able to bring $1 a tune down to the 2 cents level where
it might'be profitable, so using your example, I think we would be out
of business.

Mr. PATrISON. But my4 point is, would not-if the effect is as you
say, less records being produced, and less records being sold, would
yo u not then be going-back to the publishers and saying, look, we are
not making any money, so we are not paying you 2 cents any more. We
are not paying you 3 cents; we are not going to pay $1. We are going to
pay you 1/4 cent, and that is it, or else we are going to hire a'bunch of
people out of Juilliard School, and put them in the house here, and
put them- on the-payroll, and create tunes, and have them assign their
copyright to us as a part of the condition of their employment. I mean,
would not those kinds of adjustments end up being made? I am not
saying which ones would be made, but is that not all likely ?

Mr. GOnTIKOV. I can understand your concern about having to be a
rate-setting boely and the confusion from all the data that we pre-
sent to you, but I think the essence is that the public is being very well
served so far under the present system. I think the figures that we
show, and the data the publisheis are going to offer you, show nothing
to dispute this. All'parties are doing well undei the system, and there
is no need to change what works. So I think you have a very simplistic
kind of problem, rather than a complex 'one, despite the preponder-
ance of the material we are offering you.

Mr. DANIELSON. I am going to have to interrupt. Mr. Gortikov said
the magic word-that the others are going to offer some testimony. In
order to insure that, with great regret we will bring this to a close. All
time has expired on the opposition side, and we will nownhear from
those in favor of the rate increase.

While they are coming foryward, thank you, gentlemen. We ap-
preciate your help. While they are coining forwnrd, I will state that
the first witness-we have st iiedured is lir. Leonard Feist, executive vice
president of the National' usic ub'lishers Association; vice presi-
deiit of the Copyright Society of the U.S.A.; member of the State De-
partment Panel of Experts on International Copyright; and member
of the U.S. delegations on revision of the Berne Convention and the
Universal Copyright Convention. That is a ragther intimidating intro-
duction. But I do not scare very easily, so, Mr. Feist.

TESTIMONY OF LEONARD FEIST, EXECUTIVE VICE, PRESIDENT.
NATIONAL YUSIC PUBLISHERS ASSOCIATION

Mr. FEIST. I would like to make very clear that I am appearing
here today on behalf of the National ]{Music Publishers Association,
and not in relation to any of the credentials which you so kindly
recited.

'Mr. DANI:LSON. Thank you. We understand that.
I am going to recommeind that we move the microphone up closer td,

Mr. Fuist, as I am sure the folks on the back row are as interested in
hearing as I am. Thank you.

Mr. F'EIST. In. addition, to myself, speakingoion behalf of the Ameri-
can Guild of Authors and Composers are Messrs. Marvin Hamlisch;
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and Eubie Blake, and on behalf of the music publishers Mr. Robert
Nathan and Mr. Ralph Peer. These gentlemen were identified on the
fact sheet that was previously submitted to you, along with our com-
preheinsive statement which /e have submitted for the record.

Mr. DANIELSON. Mr. Feist, so that all of us can im'ake sure that we
know what we are following, it is myaunderstanding that you aind your
associates have supplied this statement, whiclh I am holding up.

Mr. FEIsT. That is correct.
Mr. DANIELSON. Now, what you are really doing is extracting some

of the pearls of this statement?
MAr. FEIST. Tile individual: witnesses will comment on the statement,

itself.
Let me say, by way of introduction, as Mr. Drinan has indicated, the

Federal Govelnment should not be telling us what to request when
we neg6tiate with a record company. We are not selling oil; we are
selling creative genius. But if it is too late to unscramble these eggs,
and the Government nrust fix some ceiling, tlien please set it high
enough to allow some rooil for bargaining. The higher the ceiling, the
more. bargaining there, can be.

Mrost songs are not licensed at the ceiling level, and will not be under
the new ceiling. Three times over the past ten years, I have sat in
congressional hearings and heard tlie record comnpanies make the same
predictions of doom that they have made today. All of the statistics
that -you have just heard expect you to overlook two facts, first, that
the royalty in the statute is a 'ceiling, and increasing that ceiling only
increases the rangs for bargaining, and not the rate actually paid for
every song. Second, at your hearings 10 years ago, the record industry
predicted that a 1-cehi increase in the' ceiling would- push them to
increase the price for an album by 20 cents. Since then, i ithout any
chlang in the laws, they have ; ,eased the price of each album by $3
or more, without any of their dire predictions coming true. NXor has any
of the 112i:percent increase in the price the public pays per recorded
song gone to the creators of that,song, although where would the $2
billion business be without us all

Teh years ago, this subcommittee- approved the 21/2 ceiling, 21/½
cents. A song that sold 25,000 Iecordings could not even earn $700 for
its creator; neverfheless, all we a§k today is a ceiling with the same
purchasing rower as 21/2 would have provided 10 years ago. That
means at least 4 cents. Even a 4-cent ceiling would give -ls legs real
earning power, and,.. -smaller share of list ;prices than it gave us 10
years ago. But at least a 4-cent ceiling would give the creators of
American muisic some hope of negotiating a fair returin.

Mr. Nathan is our next witness.
Mr. D;ANIELSON. Tliis is. Robert R. Nathan, of Robert R. Nathan

Associates. Tnc., consultant economist.

TESTIMONY OF ROBERT R. NATHAN, ECONOMIST AND ATTORNEY;
PRESIDENT, ROBERT R. NATHAN ASSOCIATES; FORMER VICE
PRESIDENT, AMERICAN STATISTICAL ASSOCIATION; ORMbER
VICE PRESIDENT,NATIONAL ECONOMISTS CLUB; MEMBER, tIME
MAGAZINE BOiARD OF-ECONOMISTS; CHAIRMAN, PLANNING' COM-
MITTEE, WAR PRODUCTION 0BOAID; DEPUTY DIRECTOR, OFFICE
OF WAR MOBILIZATION4 AND REC01VERSION
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M[r.,NATiAN. Thank you, sir.
Mr. Chairman, and- members of the committee. I have had the pleas-

ure of Working. with the music publishers on tliis issue and others for a
numbe.r of years, and I did have the opportunity to appear here when
this issue was first presented.

And let me say very strongly, as an economist, that in my judg-
ment, the Government determination of a ceiling rate has no place in
our general economic environment. I agree wh6leheartedly with one
statement in Mr. Gortikov's presentation this morning: there is no
monopoly on music, and plenty of music is available to the puibli'c.
Thus the setting of a ceiling in 1909, 66 years ago, provides no rational
basis and no sound- reason for the continuation of that ceiling at this
time or; as far as I can see, for the foreseeable future.

From the economic point of view, given the tens of thousands of
composers, and perhaps hundreds of thosands of would-be com-
posers in this country, and given the large number of recolrd com-
panies-although the record industry is highly concentrated, relative
to music publishing and-many other industries--there is no monopoly,
and no other understandable or justifiable reason for continuing this
pr, ctice. WVe ought to ask ourselves-and I think Congressmaii Patti-
son did-w-hv the ceiling, why the provision ?

IMr. PArrIsoN. nMr. Drinan asked that.
Mlr. NAitIIsx. There is not a national security reason, nor do I see

any other reason. Now, if this committee, and if the Senate and the
Congress jointly were to decide to continue this provision, which I
find not justified from an economic point of view, then it seems to me
the next best thing-not the best, but the next best thing--would be to
open up the opportunity for increased ranges of bargaining. That is
prsimalily why we recommend very strongly that if continuation of
the ceiling rate is called for, as provided in legislation, then the range
for bargaining ought to be increased, very substantially. That is a
fundanmental position which I would like to emphasize strongly.

The second issue that I would like to discuss rather briefly-and
I have a chart to demonstrate it in a moment-is the nature of this
ceiling rate. Ten years ago, my associates and I undertook an ex-
tensive survey of a large number of licenses handled through the
Harry Fox Agencv, which accounts for some two-thirds of the total
rfunds that are paid as mechanical royalties, and, we found then a very
substantial range of arrangement.3 between the publishers and the
record companies.

Now, I do not care how .?ou sweep this thing under the rug, there is
no question there are very substantial ranges, and even in tlie presenta-
tion of Dr. Glover this morning, if you look, you will find that ap-
proximately half of the arrangemcnits are below the 2 cents ceiling.
One can call these stereotyped or categorize them in some other way,
but basically, there. are very substantial portions of the total amount of
royalties tlhnt are paid, the totalnuminber of the licens3s that arc negoti-
ated, and' the recordings or selections sold, that are set at substantially
below 9 cents. There is bargaining.

In 1965, when we undertook this study, we found that the average
rovalty rate was 1.51 cents, anrid now it is 1.62 cents, so the average is
still vwell belonw 2 cents. There is bargaining. Every publisher to whom
I have ever talked ;wil tel you that bargaining goes on, and they can
speak for themselves.
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The main issue that .is presented here, with respect to a variation
from the 21/2-cent royltfy ceiling which the Congress enacted 8 years
ago now, concerns the matter of inflation thdt has taken place since
then. I would emphasize again that I acn talking here about a rate,
a royalty rate, not aggregate numbers. If one tried to compare, say
the price index with aggregate numbers, one finds that in any gro-wing
oi expanding area, the aggregate numbers will go far beyond the price
index. It is a meaningless comparison. For instance, if one went back
to 1909, and studied the automobile industry, I woluld be surprised if
automobile sales today -are not a thousand, or many thousand times
over what they were in 1909. To say that the cost of living has gone
up sixfold, whereas automobile sales have increased a thousandfold,
means that the automobile prices ought to be where they were in
1909, is, I think, a meaningless comparison. Here, we are talking about
a rate, which is a price, which is a unit cost, and the royalty rate, I
think has to be looked upon in that perspective.

Now,,.if I may turn just briefly to the charts.' The first chart I have--
and by the way, I am only shoewing here only someof the-charts from
the numbers that are included in this presentation for you. But here
we see a chart, the Consumer Price Index from 1965 through July
1975. You see a phenomenon which is just as disturbing, I am sure, to
every member of this committee as it is to most citizens in the 7United
States: we have had a very serious inflation in this country. Prices
liave risen very substantially, to an unprecedented degree in the entire
peacetime history of this country.

Since 1965, when testimony was presented on thisissue 'before this
committee, we have had an increase, of some 72 percent in consumer
,prices. I also did a projection for January 1976 on, I think, the un-
realistic expectation when I did this that the bill might be enacted
and implemented by then. We would expect about a 78-percent price
increase from 1965 to January .1976. Or if we looked at the series on any
other basis, we find a very substantial amount of inflation.

Now, if I may tullrn to another chart. Here we find Chart No. 4. It is
entitled Purchasing Power in July 1975, and in January 1976, of the
21/2-cents royalty ceiling rate, either in 1965 dollars, when the testi-
mony was pr-sented before this committee in 1965 prices, and in 1967
dollars, when the 2/2-cents royalty rate was enacted. Let's look at just
1967; we find that in July of 1975, 2/2 cents enacted in 1967 will now
buy only 1.54 cents of the same goods and services as at that time. In,
other words, the buying power of that 21/2 cents, in those prices, has
shrunk to about 11½. cents. Roughly, the same thing would be true next
January. So we see what has happened in terms of inflation.

Now, the next chart is chart No. 3. I reversed these. This shows,
gentlemen, the key-element that we are proposing here, namely that if
the 21/2 cents in 1967 were considered an adequate ceiling rate of pay-
ment in terms of its comnland over goods and :ervices, then that 21/½
cents is hopelessly inadequate today, because of rliing prices.

If we looked again at only 1967, if today this Congress said we want
to preselve that 21/2 cents we enacted in 1967, and wanted to have the
same buying power, in July 1975, the ceiling would need to be 4.1
cents per selection. Next January, it would need to be 4.2 cents. So
here we see the ravages of inflation in terms of the impact. This is
why we are saying, in a meaningful sense, that a 4-cent-plus ceiling
royalty is needed for reasonable terms.
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Now, if I may move on. to the next chart, chart No. 6, very briefly,
which chart shows tlhe percentage of -election's and' total payments and
licenses which fall below the 2 cents, ceiling. Here, I would like to
emphasize that we did not include a superficial sample. We took the
top three record companies which accounted for more 'thari 40 per-
cent of the payments through :the Harry Fox Agency which, rsaid,
in turn account for some two-thirds of the total mechanical royalty
paymnents. We included in our sample something in the nature of
145 million selections, namely the actual sale of musical compositions.
If there happen to be 10 selections on every album, and this was noth-
ing buit albums in the sample, tlehn we would have included in .our'
sample a total of 14.5 millioni sold albums.

We show here that the percentage of selections in the fourth quarter
of 1974 below 2 cents was 54 percent. That means that the number at
2' cents, and there are, as Dr. Glover poiinted out correctly, a few
over 2 cents because of payments on a time basis rather than on a cent
basis, that 46 percent were at 2 cents or above and 54 percent below
2 cents. And if you look at the total royalty payments, 40.2 percent are
under the 2-cent level. That is so because there is a weighting factor,
all those at 2 cenits would be weighted more in the money column than
they ,%ould'in the number column.

Then we have the number of licenses: 67.6 percent are under 2 cents
Aiid gentleman, we are very happy to give you every detail of that
sample to present to your staff or anyone else you would like: the
tabulations, the computations, the results in greatest details. Wre feel
that the establishment of thi's as a ceiling is very clear and. definitive.

Now this next chart, chart No. 5, shows 'the breakdown of selec-
tions, by rate. Here you see that 46 percent I quoted before: 3.4 per-
cent of selections were over 2 cents and 42.6 percent were at 2 cents.
And that adds up to 46 percent. Then we find that between 1.5 cents
and 2 cents we have 2 percent: at 1.5 cents we have 29 perce._t; be-
tween 1 and 1,5 cents we have 1.7 percent; at 1 cent we have 10.8
percent; and under 1 cent we have 10.4 percent. If this can be char-
acterized as nice and simple and orderly variations with everything
except standard variations at 2 cents, then I must say I do not know
how to read charts or numbers, and I am not willing to concede that.

It is quite clear that what we'have here is a ceiliiig and not a rate.
Now if I may move on to the next chart, chart 8, we also took a care-
ful look at what has'lhappened to the prices of records. We took the
200 top albums in Billboard, except in 1965 with 150 top albums, and
we looked at what the most prevalent price is, what economists and
statisticians call the mode. We found that $3.98 was the most preva-
lent price in 1965, $4.79 in 1967, $5.98 in 1974, and the latest figure this
year is $6.98. This gives us a pretty good idea of what has 'happened
in terms of list prices.

I must say we have looked for and have no evidence whatsoever
that would lead us to conclude that discounts as a percentage of tho
list price are any greater today than they were 10 years ago. In my
judgment,.given the nature of the inflationary process, I would expect
that the discounts from the list prices would be lower today than
they were then. And therefore if we did have the actual discounted
prices, I think, we would find an even larger price increase than we
fiid in the list prices.
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Now, we have just one other chart, chart 12; this shows the royal-
ties per album at the 2-cent ceiling, as a percentage of the most prev-
alent album price. For instance, in 1'965 you will recall that the Pre-
vailing price, the most predominant price, was $3.98, and at that time
even if we use the ceiling royalty rate of 2 cents, that would be 24
cents with 12 songs per album. And 24 cents would be 6 percent of
$3.98.

Now if we move to the present time, we find the most prevalent al-
bum price is $6.98, and we also find the most prevalent number of
compositions per alb:im is down to 10. Therefore if we take the $6.98
and divide it by 10 compositions, the average price per composition is
roughtly 70 cents; the royalty rate of 2 Cents comes to 2.9 percent of
70 cents.

'This shows royalties at the ceiling rate as a percentage of the most
prevalent album price dropped by more than one-half.

Now, I want to try to summarize what this particular set of charts
means to us. First of all, Mr. Chairman and members of the committee,
the repetition of figures does not prove wrong figures to be correct. I
must say I cannot understand, in a situation like this, where you have
a ceiling and variations substantially below the ceiling, how anybody
can take a i-cent increase from al2-cent royalty to a 3-cent royalty and
say that the increase in royalties will be $47 million because you
literally apply 1 cent to every composition and you just add it up
assuming that every compositiun is going to be increasecd cent. Today
we have half of the records with a payment at less than '2 cents. I find
nothing in economic experience, nothing in economic theory which
would indicate that every single negotiation would lead to a 1-cent
increase. I am sure the record manufacturers are not so generous in
their undertakings that the prices they pay today are higher than
what they ineed or want to pa) Ais thl" publishers will tell you, they
do bargain to the fullest extent that they can, and succeed in sub-
stantial measure.

Saying that if there were a 1-cent increase, it would result in a $47
million increase and repeating tliat several times, does not make that
figure correct. I might say that Mr. Gortikov sells himself short. He
said, if it is 1 cent, it is $47 million, and he said it was $84 million at
S cents, but double $47 million equals $94 million.

Mr. DANIELSON. And he corrected himself.
MSr. NATIIAN. The second point, gentlemen,. is that you would not

get anything like $47 million. But even if you did, you would not get
more than double that through the various distributive channels; in
that case you would have a cost of $47 million resulting in an increase
of $50 million in profits, and T do not think that is quite the way our
system works.

So to briefly summarize, let me say this. What we have here is a
unique phenomenon that has no piace in our pattern of economics. I
think it should be removed entirely. But if we must come to the con-
clusion that if this royalty arrangtmlcnt, which is a ceiling, is not
removed, then the logic isto open it up so that the marketplace, com-
petition, bargaining can work its way through this whole process.

I see no basis, no criteria, no considerations on which one could
logically come to a price determination through the legislative proce-
dure. You gentlemen sitting here today have had evidence presented



before you as to the fact-that the ceiling is a rate or that the ceiling is
not a rate. I do not understand how a congressional: committee can
possibly. deal with that kind of subject in that kind of detail on a
purely rational basis. Nor do I understand what the economic rationale
would be to give a set of criteria to some kind of an organization to
set rates as has been done for the public utilities.

I believe that the ceiling should be removed entirely; but if it is
not, then it ought to be opened widely for negotiation. What we are
dealing with -heie-is a rate and the cost-of-living is a very important
factor influencing all rates. You can tell the AFL-CIO, or the Gov-
ernment workers or the Federal Reserve System or any bank that they
are making a lot of money and wages or interest rates should not be
allowed to increase. They will not accept such curtailments in buying
power. The important thing is that you must take account of bar-
gaining considerations. The lack of an impact on changes in rates has
buying p-ver as a result of rising prices. I very strongly urge this
committee to take this into account and to raise that ceiling to at least
4 cents. It will be a ceiling and everything is not goinig to go up by
the same amount, or even -in the same proportion-I think that is the
second best solution. It certainly will give ample reign for some-
effective bargaining.

Mr. DANIELSON. Thank you, Mr. Nathan.
[Prepared joint statement of Americani Guild of Authors and Com-

posers and the National Music Publishers Association follows:]
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JOINT .STATEMENT OF .THE AMERICAN-GUILD OF AUTHORS AND COMPOSERS A!.D THE

NATIONAL MUSIC PUBLIHERS ABSSOCIATION

SUMMARY

Since 1909, America's songwriters and other musical
copyright holders have by statute been denied the right to
bargain with the record companies for a royalty higher than
2¢ per song, to be divided among composer, lyricist and
puiblisher.

The record industry has become a multi-billion dollar
industry but our maximum is still 2¢. The actual average
paid is 1.620.

The'Copyright Revision Bill proposed by the Register of
Copyrights in 1964 after a series of panels and studies
recommended 30. After the record industry warned that this
could produce a horrendous 1l2 increase in the $3.98 price
of a long-playing record (which now costs $6.98 or more),
the House compromised on a ceiling of 2-1/2¢.

Two and one-half cents! 'A song that sold 24,000 record-
ings could not earn for its creators more than $600.

Today that 2-1/2g ceiling is worth less than 1-1/2¢.
Merely to restore our ceiling to the same level of purchasing
pow.~ prevously approved, we need a ceiling of more than
4g.

'In this past decade, the Consumer Price Index has risen
by more than 70%; the standard rate for 3 hour recording
sessions for musicians has increased 64%; record industry
sales have increased 190%; the list price per song in a
typical record album has increased 112%; but total royalty
payments to musical copyright holders by the record industry,
according to its own figures, have declined as a percentage
of industry sales by 32%. Royalty payments per songwriter
have also declined. And yet the record industry -- dominated
by four giants -- still wants Congress to permit no negotiations,
no discussion, no bargaining above 2-1/2g.

When 2-1/2g was approved it represented roughly 8% of
the price per song. Now it's 3.6%.

A 40 ceiling instead of 2-1/2g would not fully restore
,this ratio of royalty ceiling to prices; nor would it fully
restore the purchasing power of 2-1/2g in 1965. It would do
little or nothing for the majority of songs not able to
reach even 26 today. Even if every one of the 10 songs on a
typical record or tape were able to command the full- 46
instead of 2-1/20, that additional 150 per record would
represent only 2% of today's price and only 5% of the last
decade's price increase.

But it would g.,ve the creators of American music a
fairer chance to seek a fair' return.
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Joint Statement
of the

AMERICAN GUILD OF AUTHORS AND COMPOSERS
and the,

NATIONAL MUSIC PUBLISHERS ASSOCIATION

submitted to the
Judiciary Committees of the U. S. Congress

regarding copyright revision
(S. 22) (H.R.. 2223)
(Sec. 115(c) (2))

September 1975

We the creators of American music -- the composers,
songwriters, lyricists and publishers of nusical works --
respectfully petition Congress to permit us to seek a fair
compensation for the recording of our work.

PART I.

A FAiR CEILING ON OUR RATE
OF COMPENSATION: 4 CENTS

,In the past we have sought the right to bargain
freely with the record industry without any statutory ceil-
ing on our earnings. The authors of books and the composers
of dramatic musical works have that unrestricted bargaining
right; so do recording engineers and musicians and manu-
facturers. There is, after all, no monopoly, no shortage of
supply, no public utility ch? acteristic, affecting the song
writing and song,publishing business. But that right to
b'argain freely has been denied us.

In the past we have sought the right to share in
the enormous price increases obtained by the record industry
for recordings of our songs, by converting that statutory
ceiling on our royalty rate -- if there must be joe -- from
a flat cents per unit figure to a percentage of record
prices. Recording artists and producezs obtain this kind of
percentage share of record prices; so do musical copyright
holders in Europe and other countries. But, for U.S. musical
copyright holders, that right to a fair sharing has been
denied.

Instead we must continue to bargain with the
giants of the record industry under a one-sided statutory
ceiling that arbitrarily fixes the dollar maximum we can
hope to receive but 'does not assure us of any minimum. Because
Congress adopted in 1909 a system of compulsory licensing
for the mechanical reproduction of music (for fear that one
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-piano roll company might otherwise obtain a monopoly), the
royalty for a musical copyright is not negotiated freely in
the market place today -- like virtually every other royalty
or rate of earnings in this country. But if it is not now
feasible to abolish this system entirely, if "political
reality" makes it necessary for the 94th Congress to fix our
negotiating ceiling, then at least it should be set high
enough to give ample range for the bargaining process.

In 1967, after 58 years of our being required by
statute to accept a ceiling of no more than two cents a song
for each record manufactured -- 20 ! -- the House of Repre-
sentatives, in passing the same comprehensive .Copyright
Revision 'Bill that remains before Congress today, voted to
compromise the 3¢ ceiling recommended by the Register of
Copyrights at two and one-half cents. Two and one-half
cents was not a fair or adequate ceiling. It represented
about one fourth of the purchasing power that the original
2¢ ceiling itself represented when first adopted in 1909.
At 2-1/2¢, even a song that sold 24,000 l/ recordings could
not earn for its creators more than $600, to be divided
among the composer, lyricist and publisher in accordance
with their private contractual arrangements.2/

But if 2.11/20 in 1967 did in fact represent the
House's considered judgment as to where the "mechanical
royalty rate" ceiling for musical copyright holders should
'be fixed, then in 1975 that ceiling. in all fairness should
have at least the same relative purchasing power. Because,
of the tremendous inflation since 1967, we need a ceiing,'of
at least per selection in 1975 if Congress ismerely to
lx the-ceilling at the same leT- as the House'fid previously.

A Decade of Inflation

That 2-1/2g ceiling was adopted as a compromise by
the House Judiciary Subcommittee on Copyright in 1966 on the
basis of its 1965 Hearings in which the testimony relied
largely on 1964 data. The House itself then ratified this
figure in 1967. Compared with today, 1964-1967 was a time
of very different economic conditions and dollar values in
this country. Since 1964 the Consumer Price Index has risen
by more than 70% (and,,since 19'67.by more than 60%). That two
and one-half cents today would'buy only what one and one-
half cents bought in 1964-67. To e late 2.5 cents in 1964
dollars or even 1967 dollars in toa-s purchasng power now
requires more than 4 cents;-and- by the time this bill could
take effect next January 1976 (at the earliest), approximately
4-1/26 will be required to match that 2.5 cents.1/
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During this decade of inflation, as record companies
doubled their price per song without one cent of the increase
going to the composer, as the standard rate per 3 hour
recording session for musicians increased 64%, and as record
artists, producers and company officials obtained higher and
higher wages, salaries and royalties, the average royalty
per recorded selection paid to the creators of the music
(the only group unable to obtain an inflation adjustment
without Congressional action) actually fell by more than
one-third. With the 2¢ ceiling still in effect, the average
royalty fell, in terms of 1965 dollars, from 1.51 cents per
song in 1965 to less than .99 cents per song in 1974. 4/

For Congress to allow this steadily shrinking real
rate of compensation for music creators and their families
to continue, by freezing the statutory ceiling at the level
originally approved by the House in the 1965-67 period --
while leaving record companies, the rest of the music industry
and virtually all other segments of the economy free to
increase their prices and earnings -- would be grossly
unfair and in our society unprecedented. Congress has
recognized the ravages of inflation in Social Security, in
civil service and military pensions, in governmental salaries
and in other legislation; and it cannot in good conscience
fail to take account pf it here, particularly in setting not
a fixed rate but merely a ceiling rate.

A Reasonable Base for the Tribunal

If in the future a Copyright Tribunal, as proposed
in Chapter 8 of the pending bill, is to review periodically
the mechanical royalty rate ceiling 'set by Congress in order,
to consider subsequent developments, then Congress has a
special obligation to make certain that the basic level it
now fixes represents the fairest figure as of the date of
the law's enactment. If the bill soon becomes law, the
Tribunal can at its first review take into account any
increase or decline in the ceiling's value or other develop-
ments occurring between now and then. But the unprecedented
inflation since 1965 -- which before this bill becomes law
,will have cut the value of the 2-1/29 based on that year's
data almost in half -- is for this Congress to take into
account. Fixing a 1975 ceiling below 4 or 4.5 cents would
not only give musical copyright holders less than the House
was willing to give them previously but also give the Tribunal
an artificially and inequitably low base for its future
calculations.
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We have not the slightest doubt that, had this
"bill become law a decade ago, as intended, with the 2-1/
ceiling included,,a Copyright Tribunal meeting' today would
(a) take note of the 72% increase in the cost of living, (b)
take note of the even greater increase in the price per
-recorded song received by the record industry, and (c)
adjust the ceiling to at least 4¢ in order to give musical
creators an opportunity to negotiate for no less than Congress
had intended to give them originally. Although the law was
not, enacted a decade ago, there is no reason why the creators
of music ,should be penalized by this prolongation of the
legislative process. Today Congress and its Committees must
act as that "tribunal" for purposes of this simiple inflation
adjustment.

A Ceiling, Not a Rate

Bear in mind that whatever figure is adopted by
Congress will serve merely as a ceiling on negotiations and
not as the actual rate paid. Musical copyright holders are
of course willing to negotiate with any and all legitimate
record companies for mechhnical licenses on any and all
compositions (and would do so even in the absence of sta-
tutory compulsion); and thus virtually every license has
long been issued without resort to the compulsory licensing
provisions of the statute. But inasmuch as both parties
kfow that it would be useless for the copyright holder to
request more than 26 when any record company can always
invoke the statute and thereby obtain a- compulsory license
at that level, all negotiations (with the customary exception
for those few involving 6ompositions o'f extended length) neces-
sarily' take place beneath that absolute ceiling. Similarly,
if the 'record company argues that a song is snot even worth
20, there :is no point in the copyright holder's "insisting"
on the statutory ceiling because the statute will never be
invoked. Thus even today, when there has been general
agreement in the industry that the 66-year old 2 cent ceiling
is outmoded and inequitable, negotiations on the royalty fee
to be paid for most songs are still concluded at rates below
tha't"2 centrevel, with an average of 1.62' per song-Tess
than .- I-WTn 1 dollars).S/

Clearly, therefore, raising the negotiating ceiling
from 20 to 40 would not require any record company to increase
its royalty payments to' that level or by that same amount or
percentage. Nor would it assure composers and publishers of
receiving any increase of any amount. It' would merely grant
us permission to negotiate under a more realistic ceiling.
As the Register of Copyrights recommended some years ago, if
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bargaining is to play any role at all,

"the statutory rate should be at a high end of a
range within which the parties can negotiate ...
for actual payments of a rate that reflects market
values." 6/

A song of truly "hit" potential today, for example,
is obviously -worth far more than 2-1/26 per record. Were
there no statutory ceiling, its creators would obviously
receive more than the 3 cents per record allowed by the 1974'
Senate bill. Even an inflation-adjusted ceiling of 40 or
4.5~ per record would still help, record companies hold down
the compensation due to the author of a real hit. But at
least the higher figure would allow some additional room for
bargaining which 2.5d or 3¢ does not.

In short, if a creator's song is certain to be
among the very limited number of popular best sellers and
the record industry is anxious to get it, it would be harsh
and unfair to put an artificially low lid on creativity by
denying that creator the right to seek more than 2-1/26 or
3¢ per record. But if a record company realistically values
a new song at only 1l per record, and the copyright holder
lacks the certainty of success to insist on more, then he
will only get one cent per record for that song regardless
of where the statutory ceiling is set.

Thus a 40,ceiling would not be a guarantee; for
most songwriters-it would not even be a hope. Even the
creator of a sure-fire popular "hit" will not be assured of
full and fair compensation for any one of his songs; but at
least it will grant him the right to seek it. For most
songwriters, t-i period of"f- top creativity and marketplace
acceptance is severely limited; and it is grossly unfair to
restrict so harshly their ability to make the most of that
brief period.

The Unfair Bargaining Power of the Record Companies

One reason the majority of licenses go for less
than 26 today, and will in the future go for less than any
,new ceiling adopted, is the powerful market position of
those major record companies with whom the creators of a
song must deal if that song is to fulfill its potential for
success. Of all the royalty payments made in 1974 through
the Harry Fox Agency in New York (which acts as collection
agent for the vast majority of such payments), over half
were paid by only four giant record companies, constituting
less than one-half -one percent of the members of the
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industry.. (Not even the 21 largest music publishers of the
many thousands competing -or royalty payments can account
for even half of the royalties received.)7/

For better or worse, it is a fact of life that
hundreds of thousands of copyrighted but unrecorded songs
offered by tens of thousands of eager writers, composers and
publishers compete for the right to record. This places
these few dominant record companies in an invulnerable
position to pick, choose and bargain. As pointed out by the
Register of Copyrights in his 1958 Report to the House of
Represerntatives, the compulsory license is

"compulsory only on the copyright owner... the
record producer can bargain for a lowier rate, but
the copyright owner can never bargain for a higher
one." 8/

Because the number of writers and composers has
more than doubled during the last 10 years, increasing far
more rapidly than the increase in the mechanical royalty
pool, the average writer-composer's gross receipts from this
source have actually declined -- even without taking i-flation
into accout.9/ Many of these write not "pop" best-selers,
but for chiTden, gospel, classical, Latin, country and
other markets. For this handful of enormous record companies
now to be arguing that Congress should hold down the ceiling
rate on their negotiations with these individual composers
and publishers is ludicrous.

Thus the dispute before Congress on whether Sec.
115 should provide 3¢e or 4¢ or some figure higher or in
between is nothing more than a dispute over negotiating
room. The record industry, no doubt acknowledging internally
that the song is the key ingredient in the sale of a $6.98
disc or $7.98 tape or cassette recording 10/ -- after all,
without it, what would they have to sell? -- wants Congress
to keep the tightest lid possible on the bargaining position
of the songwriter by preventing the negotiators, even on hit
songs, from even discussing 4 cents. (Of coursef these
record companies would not be willing to have Congress grant
every broadcaster a compulsory license to use their recordings
for a paltry royalty or have Congress fix the retail prices
of their recordings below the market level. Yet they somehow
believe that such restrictions on the rights of composers
are justified.)

Ali that we the musical copyright holders are
asking of Congress is not a guarantee of'4 cents per song
but room to negotiate if we can. a fair and realistic royalty
up to that level on those occasions when market values

57-786 0-76 - pt.3 - 14
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enable us to do so. The Copyright Law was intended, after
all, to protect the creators of Anierican music, not the
"giants of the entertainment industry. If Congress were to
keep the ceiling at an unrealistically low figure such as
2.5 or 3 cents in the face of a substantial decline in the
value of the dollar, thus permitting bargaining only below
that level but never above, it would convert this already
one-sided compulsory license provision into a still harsher
anti-composer statute.

PART II.

THE BACKGROUND- OF THE
MECHANICAL ROYALTY ISSUE

The 1909 Act

In 1909, for reasons set forth in the footnote, the
concept of a "compulsory license" was introduced into law.
For 66 years musical composers, lyricists and publishers
have been tied to this same archaic 2. ceiling. Piano rolls
gave way to discs, which gave way to long playing records,
which are now giving way to tape cartridges and cassettes,
each more highly priced and more highly profitable than its
predecessor. Radio and TV entered the scene, the U.S.
population more than doubled and the Gross National Product
rose by more than 4000%. But still -- although the copyright
proprietors and record companies did adopt with the advent
of long-playing re6ords the custom of a 1/4¢ per minute
minimum for long compositions --*the statutory mechanical
royalty rate has through it all remained at 2~.

The Current Revision

In 1956, when the process of revising the outdated
Copyright Act of 1909 was begun with a series of studies and
panels, the Register of Copyrights initially recommended
total elimination of the compulsory licensing provision.
This recommendation was bitterly fought by the ..ecord industry,
and' its point of view prevailed. Thus the first draft of
the new law in 1963 retained a compulsory licensing provi-
sion. But it did provide that the statutory royalty-rate
would be, as in Europe, a percentage (8% of retail list
price) rather than a fixed sum, thereby safeguarding everyone's
interests in the decades of economic and technological
change that lay ahead. But once again the record companies
were opposed, once again their powerful opposition prevailed,
and the second draft of the new bill in 1964 maintained the
concepts of both a compulsory license and a statutory ceil-
ing on royalty rates fixed in dollars and cents terms.
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The ceiling embodied in that second draft was at a
compromise level of 39 per composition. To the surprise of
the composers and publishers, the Recording Industry Association
of America was still opposed and attacked this proposal at
the House Judiciary Subcommittee Hearings of 1965. An
elaborate RIAA statistical presentation argued that the
billion dollar record industry was actually operating at a
marginal profit, that even the 20 ceiling was excessive, and
that a 3¢ ceiling threatened to raise the retail price of
$2.83 records to $3.03 (they now are listed at $6.98 and
more). The Bill finally reported by the House Judiciary
Committee in 1966 and passed by the House early in 1967
(H.R. 2512, 91st Congress) "compromised" th.e ceiling still
further at 2-1/2P.

In 1969, after additional Senate hearings, a
lengthy Library of Congress economic analysis of the recording
and music publishing industries 'the "Knight Report") requested
by the Senate Judiciary Subcommittee reported doubt as to
whether available data could be certain of the economic
effect of whatever statutory figure was to be adopted,
noting that this figure would serve only as a ceiling
beneath which "the actual rates charged would depend upon
prevailing market conditions and the 'relative bargaining
strength of the parties involved."12/ This same fact that
the statutory rate is a ceiling had also been emphasized by
the Register of Copyrights in his Report (Part 6) to the
House of Representatives in 1958:

"... If the present 2 cents ceiling is raised,
licenses could still be negotiated at 2 cents or
less if current market conditions did not justify
more; and if a higher ceiling resulted in nego-
tiated licenses at more than 2 cents, it could
well be argued that a 2 cents ceiling had proved
to be too low." 13/

The copyright proprietors cought as a matter of
equity to restore in the Senate Subconlittee the concept of
a percentage royalty rate ceiling -- 8% of the suggested
retail list price -- instead of a fixed rate; but this
effort was again defeated by the record industry.

Finally, in 1974, the Copyright Revision bill
which was reported by the Senate Judiciary Committee and
passed by the Senate returned to the 3) ceiling originally
recommended by the Register of Copyrights and introduced in
the House back in 1964. That bill has been reintroduced in
both Houses this year.
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PART III.

THE ECONOMIC CONSEQUENCES
OF A 4 CENT CEILING

Costs

As pointed out in Part I, raising the ceiling will
only increase the room for negotiations. It will not weaken
a record company's bargaining position, automatically raise
any actual rates or costs, guarantee any return to composers
or enable the kind of song that was previously unable to
earn 2¢ to suddenly earn more. Only the kind of song that
has been penalized by the 2¢ ceiling because it deserved and
could have earned more -- if the parties had been free to
bargain for more -- will definitely be affected. Equally
obvious is the fact that all existing licenses which specify
a figure will remain at their present level, averaging as
noted above less than 2.

For these reasons there is simply no basis what-
soever for record industry assertions -- on which all their
dire calculations appear to be based -- tiat an ncrease in
the statutory ceiling o 2 cents would automatically result
in a proportionate increase in the cost of music for their
ilidustry, their consumers, and their customers in the juke-
box industry. The 1969 Library of Congress Report to the
Senate Judiciary Subcommittee politely termed "highly conjec-
tural" the record industry's contention that "an increase in
the statutory rate would simply involve an automatic and
proportional increase in existing mechanical royalty fees."l4/

Moreover, in the light of both record company
profits and the prevalence (acknowledged by the RIAA testimony
of 1965) of retail record discounting, the record industry's
insistent claim that all royalty increases -- plus mark-ups
as sell -- will be passed orn to the consumer (including the
juke-box industry) it simply unsupportable. But even if we
were discussing a guaranteed 49 rate instead of a ceiling,
ever if every song on that typical 10 song record were now
paid atE the ceiling rate and would all be paid at the new 4
cent ceiling, even then that increase of 1-1/2g per song
over the 2-1/20 per song set by the House Committee in 1966
would constitute at most a cost increase of only 15¢ per
record.15/

-- A maximum 15¢ per record increase -- only 2%
of today's typical $6.90 list price -- over a decade
during which the cost of living has risen more than 70% is
hardly exorbitant.
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-- a maximum 150 per record increase is only 5% of
We total amount by which the industry has increased
the price of that typical record over the last 10
years.

-- a maximum 15. per record increase (a 4¢
instead of a 2-1/2¢ royalty per song) would still give
those who created the music a much smaller share of the
current purchase price per composition on today's
typical 10 song album than the original 2-1/2¢ per song
would have given us on the typical 12 song album back
in 1965. (Nor, as already demonstrated, would that 4¢
today purchase as much as 2-1/2¢ would purchase in
1965.) 16/,

Prices

Indeed it is the record industry's own history
of price increases over thelast ten years that destroys the
credibility of its renewe- protestations on the consumer's
behalf. Before-Te Members of the House and Senate Judiciary
commi-ittees consider this year's presentation of economic
prophecy by the Recording Industry Association of America
and its consultant. Professor Glover, they should contemplate
their Judiciary Committee's summary of the same predictions
made by the same-Association using the same consultant to
the House and Senate in 1964-1967:

"On the basis of the situation existing at the
time of the hearings, the record producers
predicted an increased price to consumers of 20
cents per $3.98 longplaying record, or a total of
possibly $30 million per year, if the statutory
rate were raised to 3 cents. This prediction
assumed that the record manufacturer could not
absorb any of the 12-cent increase on a record
containing 12 selections, and that record marketers
in turn would have to pass the increase on down
the line to the consumer, with each distributor
adding an increment to his price because of his
added costs and risks. Moreover, the record
producers forecast that the variety of musical
offerings would be restricted; that the quality of
musical offerings would deteriorate; that composers,
especially unknowns, would find fewer opportunities
for having their works recorded; that record
manufacturers would have to avoid risks on new and
unusual compositions, reduce the number and length
of selections, record fewer serious works, and
rely more on the public domain for popular material."
17/
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This is identical with the record industry's current pre-
dictions. In testimony before the House Committee, Professor
Glover also warned with elaborate statistical "proof" that
this increase of 200 in record prices -- an increase of 7%
from $2.83 or 5% from $3.98 -- would cause a sharp decline
in sales and threaten the survival of countless record
manufacturers, wholesalers and retailers 18/ (again all
predictions repeated this year).

In the decade since those 1965 House Hearings,
without any increase whatsoever in the 2 cent ceiling on
payments to musical copyright holders, the record industry
has increased its list price per song to consumers ba more
than 110% -- not 5% or 7% but 110%:

1965 - Typical record sold: $3.98 for 12 songs
($0.332 per selection)

1975 - Typical record sold,: $6.98 for 10 songs
($0.698 per selection)

Yet the RIAA has recently announced not a sharp decline -in
sales as a result of these constant price increases but an
all-time high in record sales. There has been no discernible
restriction in the variety of musical offerings, no deterior-
ation in quality, no fewer opportunities for unknown composers,
no lack of recordings of new, novel or lengthy compositions.
There has been not a decline but a steady growth in the
number, size and value of companies engaged in the record
business and in the number and wages of their employees.

Not one of Professor Glover's predictions about
the disasters wiTch would follow a 7% increase in prices
came true after a 110% increase in prices. On the contrary,
as sales boomed to new heights each year, as monos gave way
to stereo, and as stereos now give way to still higher-
priced and more highly profitable tapes and cassettes, the
entire level of industry compensation rates has been upgraded
for everyone involved -- except those who created the music.

Compared with what they would have paid in 1964
for the same number of long-playing and single units, consumers
last year paid an additional $1 billion (one billion dollars)19/
for their recorded music -- but the creator- of that music
are still restricted to 29! or less per seluction. As a
result, our maximum share of the typical price per album has
been cut by more than half: from 6% in 1965 to less than 3%
in 1975.
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The House in 1965 was willing to give us, in the
form of a 2-1/2d ceiling, approximately 8% of that year's
typical list price -- a share which today even a 5¢ ceiling
would not wholly restore. We believe that we should be
compensated, like our European counterparts, at 8% of list
price. Btt if the percentage approach is to be denied us in
favor of a fixed centi-per-song figure, that figure should
at least give us a ceiling comparable in its ratio to current
prices to the level which the House was willing to give us a
decade ago. Yet even a 5W ceiling would not wholly restore
that fair share. For re..rd companies to pocket their price
increase of 110% per song while complaining about our request
for a ceiling increase amounting to 2% of today's typical
price would be laughable were it not so tragic for so many
songwriters and composers.

One of the industry witnesses expressing alarm for
the consumer in those earlier hearings was Mr. Clive Davis,
then Vice President and General Manager of CBS Records, who
warned that any increase in the $3.79 price of a monaural
long-playing record surely would harm the consumer if it
were passed along, and surely force record companies out of
business if it were not.20/ But in his 1974 autobiography,
Mr. Davis proudly observe- that on his own volition he had
in 1967:

"raised the list price of the monaural pop record
(from $3.79) to $4.79 (the stereo level) ... (to)
give us another raise in album prices ... (and) a
golden opportunity to move toward better profit
margins.... The stereo record was no longer any
more expensive to produce, though the 'myth' of
its greater expense persisted."2_/

All the other companic¢ followed suit.

No inflationary cost increase required this rise,
which the entire industry adopted, no concern for the consumer
deterred it, and no composer shared in it. The sympathy for
the consumer professed by the record industry -- which
virtually alone among all the industries affected refused to
pass on to the consumer the savings made possible by the
repeal of the excise tax in 1965 -- will surely not fool
all of the Congress all of the time.

'hility to Pay

The record companies -- led by CBS, RCA, MCA and Warners
-- continue in the debate over this ceiling to plead poverty
(as though they would dare to urge their utilities or trucking
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companies or musicians to charge them less because of the
record industry'- financial state). But in truth the record
industry, thanks in large part to the songwriters' appeal to
youthful tastes, is one of the fas'est-growing, multi-
billion dollar industries in this country today. Its- estimated
retail sales have risen 190% (from $758 million a year in
1964 to $2.017 billion in 1973 and $2.2 billion in 1974),
more than twice as much as our mechanical copyright royalty
collections. Even on the bas the RIAA's dubious "survey"
of mechanical copyright royalty payments, they fell from
5.61% of retail sales receipts in 1964 to 3.82% in 1973;
i.e. a 1/3 reduction in our share.22/

The record industry continues to prosper. A
recent in-depth analysis of the industry estimates that its
record and tape sales will reach $3.4 billion by 1982.23/

In 1974, a recession year for most of the economy,
the record industry -- now larger than the motion picture
industry and virtually as large as television broadcasting
had a record year: $2.2 billion in sales, an increase of
almost 10%. Increases of that proportion or greater have
been occurring annually since the RIAA's last appearance
before this Committee to plead poverty, regardless of the
state of the national economy. "I don't see a recession in
the record business," said the President of CBS Records at
the height of the recession last winter.24/ At the time he
spoke, record prices were being increaseU-again by another
$1.00 per album while sales continued to climb at most
stores. 25/

It is staggering to note that a record company's
profit on the typical recording sold is Far greater than
that of the composer and publisher combined. According to
Weicourtroom testimony of the President of Warner Bros.,
confirmed by a 1974 National Academy of Recording Arts and
Sciences chart, of the $6.97 or $6.98 list price on a typical
8-track tape, 20-24¢ is before-tax income to the copyright
holders at 2¢ per song, 32-72¢ is before-tax income to the
performing artists, and 45-859 (620 according to the Warner
estimate) is before-tax profit to the record company (gross
income less advertising, overhead, etc.).26/

The record industry has tried to make much of the
fact that increased record sales have increased aggregate
payments to all musical copyright holders combined. Those
total payments have of course increased, although not by the
same proportion or amount as record sales. But the ceiling
rate of payment has remained at an inequitable 2g; and it is
tS-erate thaL needs adjustment.
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Were there onlv one musical copyright holder in the
country, the increase in total royalty payments would be
relevant. But in fact the far greater increase in the
number of composers, lyricists and songwriters sharing in
that enlarged royalty pool has substantially reduced --
even before taking inflation into account -- the average
benefits per writer. It is thus the individual creator who
suffers under a system that allows record companies and
other music industry participants to increase their prices
or rates at will while the rates paid to composers and
publishers are frozen under an obsolescent ceiling.

Congress, after all, would not reject a Social
Security cost-of-living increase merely because the aggregate
paid to all Social Security beneficiaries had increased- A
government employee GS-12 (first step), who was paid $10,250
in 1965, has since then received 10 inflation adjustments
with the approval of Congress and since October of last year
has earned an annual salary of $18,463. Clearly the fact
that the aggregate of government employee salaries had been
increasing did not blind Congress to the need to increase
the individual employee's rate of earnings in order to keep
up with inflation.

We have no doubt that inflation has posed a problem
for the record industry as well. But that industry has been
free to adjust its rate of return to cope with inflation --
and has done so, as noted, by raising the typical record
list price some 110% -- while composers and authors have
not. If a 2-1/2¢ ce.ling was deemed reasonable b_ the House
Judiciary Commttee in i6,-on he-basis of its examinat-Ei
f all the conparative inenuy and ctrIutions made

music creators and recorders, then--e-1/2 -- now worth less
than 1-1/2 - cle-arlZ cannot be reasonable t. Since
then a rate of inflation unprecdented in this country,
except in major wartime mobilization, has helped bring about
two devaluations of the dollar, a series of economic stabili-
zation measures and a host of adjusted prices and other
rates of return both by statute and collective bargaining.
Congress cannot fail to take this phenomenon into account.

CONCLUSION

That is why we plead with Congress to restore the
level approved in 1965-67. To defend themselves against the
ravages of inflation in the intervening years, the record
companies, while enjoying large increases in aggregate
income, have increased their rates (prices); record performers,
producers and musicians have increased their rates (wages);
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and those lending money to the record and publishing industries
have increased their rates (interest). Only the composers,
songwriters, lyricists and music publishers of America have
been forced to operate under the same ceilin4 rate which is
steadily declining in purchasing power. Treating the creators
of American music more fairly can ox .y encourage the writing,
recording and consumption of still more songs to the benefit
of all concerned. Respectfully but urgently, therefore, we
petition Congress to rectify this inequity, to let us at
least ask for a fair royalty, by increasing the ceiling over
negotiations to no less than 49 per selection.
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POOTNOTES

1. The record industry statement in favor of a "performance
right" royalty asserts that a popular tape recoups iLt
costs when sales reach 24,000 units.

2. The Recording Industry Association of America (RIAA)
has long attempted unsuccessfully to divide us --
writer from publisher -- by suggesting that the Congress
require by law that writer-publisher contracts provide
the lion's share to the writer. But as AGAC President
Ervin Drake recently said: "we view publishers as our
partners in a sense that is best expressed by the word
'symbiosis'. It is true that a publisher's work may
not begin till our work is con!plete; but, in the large
sense, our- work is not complete until they exercise
their functions properly as publishers." Through
guarantees, advances, guidance and workshops the pub-
lisher encourages and assists the writer; and through
demonstration records, samples, catalogues and a host
of promotion activities, he keeps the writer's name
before the public and industry all over the world.
Today some writers are publishers, record producers and
performers rolled into one, others have varying degrees
of bargaining leverage, and no statute could possibly
decide better than the parties how their mechanical
copyright royalties should be divided.

3. For the source of these and other figures, see the
Summary Table and accompanying footnotes.

4. Id.

5. Id. A recent study by Robert R. Nathan Associates, Inc.
(RRNA), details of which are in the attached tables,
indicates that mechanical royalty payments during the
last quarter of 1974 were below 2¢ for 54% of all
selections, and 67.6% of all licenses.. For some 23%
of the licenses, a fee of less than 1.5ri was paid.
Obviously that will vary from song to song and record
company to record company with no clearly predictable
pattern. During the fourth quarter of fiscal 1974, for
example, one record company paid a royalty of more than
one cent per selection 98.3% of the time to one pub-
lisher but only 26.6% of the time to another publisher.

The 1969 Knight Report to the Senate Judiciary Subcom-
mittee on Copyright by the Library of Congress Legisla-
tive Reference Service also concluded that "rate
variations .... do exist below the statutory maximum
and do affect a sizeable portion of the copyrighted
selections being recorded." One example of low-royalty
recordings can be seen in the "Top 50 Hits of the 1940's"
type of album heavily advertised on TV. Royalties on
these selections average less than 1l per record
manufactured.
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ii.

6. Register of Copyrights, Report to the House of Repre-
sentatives, May 1958, Part 6, p. 58.

7. RRNA Study.

8. See Note 6.

9. See Note 3. In terms of real (1965) dollars, this has
been a 43% decline. (Beginning songwriters, requiring
little capital investment to pursue that line of
work are -- like the small farmer of an earlier genera-
tion --apparently undeterred at least in the initial
stages by an inequitably low return for their efforts.)

10. CBS Records president Goddard Lieberson in a May 1974
address in London, and RCA Records executive Chet
Atkins invApril 1965 both emphasized that "the song's
the thing" without which the best artists, musicians
and recording equipment and technicians cannot be
successful.

11. Congress feared that the Aeolian piano roll company was
seeking a monopoly by making exclusive contracts with
most of the important proprietors of musical copyrights.
It thus provided in the Copyright Act of 1909 that,
once the copyright owner of a nondramatic musical work
had exercised his exclusive right to license the mechanical
reproduction of that work to one recording or piano
roll company (or record it himself), any or all other
companies had the right to purchase a- license to make
similar use of that work. Without some statutory
ceiling on the royalty to be charged, Congress then
decided, such a right was unworkable; and after consi-
derable deliberation that ceiling was fixed by law at
20 per selection for each record or piano roll manu-
factured. Talking machines were new, and record prices
varied widely in a range far below their present level.

12. 1969 Report on Mechanical Royalty Rate on Sound Record-
ings by Mr. Edward Knight of the Library of Congress
Legislative Reference Service.

13. See Note 6.

14. See Note 12.

15. For a single, of course, the maximum increase would be
30 per record (one selection on each side) over the
level noted by the House a decade ago. Juke-box com-
panies, which in the last year alone paid an increase
of 25% in the cost of singles purchased wholesale from
the record industry (Statement of Fred Collins, Jr.,
President, Music Operators of America, Billboard,
July 19, 1975, p. 3), are thus unlikely to feel any
noticeable economic impact from even this maximum
three penny increase.
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.iii,

16. See Note 3.

17. S. Rep't 93-983, 1974, p. 148. (Emphasis added.)

·18. See Prof. Glover's testimony, for example, on pp. 819,
824, 889, 901, 822, 816, 777, 810 and 773 of the June
1965 Hearings before the House Judiciary Subcommittee
on Copyright. Prof. Glover also warned that increas-
ing the mechanical rate ceiling might require a
reduction in the number of songs per album. The ceil-
ing has not been raised but the reduction (from 12 to
10) occurred anyway, thereby increasing the record
company's price per song and decreasing the composer's
royalty per album.

19. The precise figure is $998,400,000, calculated as
follows:

1964* 1974**
1 2 3 4 5 6 7

At Y964
Average Actual Average Difference

Sales Units Price(l+2) Sales Units Price(5x3) (4-6)

LPs $515M 192M $2.68 $2,006.3M 389.9M $1,044.81 $961.5M
Singles 175 226 .77 194 204 157.1 36.9

Total: $998.4M

*Billboard 1967-68 International Record Survey, pp. 10-11
**Record World, June 7, 1975, p. 3.

While much of the analysis contained in this statement relies
necessarily on published list prices, the age-old prevalence
of discounts at the retail level does not alter the conclusions
drawn therefrom, inasmuch as it is the relative change in prices
over the last 10 years that matters and there is no evidence
that the ratio of realized actual retail prices to list prices
has declined, Qn the contrary, there is reason to believe that
they have-risen in the last ten years, thus signifying an even
larger effective price per selection increase than the 110%
cited in the text.

20.' See Mr. Davis's testimony, pp. 515-516, March 21, 1967
Senate Judiciary Subcommittee Hearings.

21. CLIVE, INSIDE THE RECORD BUSINESS by Clive Davis-vith James
Willwerth, William Morrow & Company, Inc.,.1974. The$S3.79
and $4.79 price references differ from the $3.98 and $4.98
figures noted above by virtue of the then applicable excise
tax. When this tax was repeAled, however, the industry kept
the price at the same level and pocketed the 19W per record
instead of passing this savings on to the consumer.

22. See Note 3.
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iv.

23. Billboard, March 9, 1974, p. 4.

24. Billboard, February 1, 1975, p. 3; See also Billboard,
August 17, 1974, p. 8: "... the record tape industry is
recession-proof." See also New York Times, July 23,
1975: "even in a recession, Eher aire huge profits to
be made in recorded music..." 'There's nothing like
the record business,' said Marshall Blonstein, a vice
president of Ode Records:

'People talk about big hits in the movies...
You know how much it costs to produce a
record? - about $40,000, and you can make
millions.'"

25. Billboard, April 5, 1975, p. 4.

26. Billboard, July 6, 1974, p. 4. See Transcript of testimony
of Joseph B. Smith in U.S. v. Taxe et al.
In truth even this understates the record company's
profit and overstates the music composers' and publishers'
income because the current prevailing tape price is
$7.98, not $6.98, and, as shown above, the royalty rate
of the majority of selections is below the 20 ceiling.
The New York Times also estimates a much higher gross
profit margi-n. Op. cit. supra, Note 24.
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Table 1. Consumer Price Index 1965-75
and Projected January 1976

Consumer Price Index
Year (1967 = 100)

1965 .................. 94.5

1966 ................ 97.2

1967 .................. 100.0

1968 .................. 104.2

1969 .................. 109.8

1970 ................. 116.3

1971 .................. 121.3

1972 .................. 125.3

1973 .................. 133.1

1974 .................. 147.7

July 1975 ............ 162.3

January 1976a / ........ 168.5

a/ Projected.

Source: Monthly Labor Review, September 1975.
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Table 2. Percent Changes in Consumer Prices
Since 1965 and 1967

Period Percent change

1965 to July 1975 ....... +71.7

1965 to January 1976.... +78.3

1967 to July 1975 ...... +62.3

1967 to January 1976.... +68.5

Source: Table 1.
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Table 3. Royalty Ceiling Rate Necessary in July 1975
and January 1976, to ,Preserve Purchasing Power

of 2.5 Cents Ceiling Set in 1965 or ii. 1967

2.5 cent rate set in

Date
1965 1967

July 1975 4.3¢ 4.1¢

January 1976 /........ 4.5 4.2

a/ Projected.
Source: Calculated from table 1.
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Table 4. Purchasing Power in July 1975 and January 1976
of 2.5 Cents Royalty Ceiling Rate in 1965 dollars

and in 1967 Dollars

2.5 cent rate set in
Date

1965 1967

July 1975 ............... 1.46¢ 1.54¢

January l976a- .......... 1.40¢ 1.48

a/ Projected.
Source: Calculated from table 1.



1615

0

! _.• - l _ 1_111__till lll 1111 1IL I ! Ij f i ll tL_ ,
LI I I rrT I I E I I ~ I I ! I I I I ! I I ! I I I I - I I i i _

Os|E~~~~~~~~~~ II

II I III

I ,] IIII III I I ;I[1 I I I I . l .[ i ]!I J. ,
LlSI~~l J 1 1 1 1 I I I I I I I I I i I JL.~.L ~ ;i(

!J ~jl-t..i ~ i I I .

I I~ I I t tI II1 1Ill11 11 1 ~lI -m lliI I[[1 ~llT1.JqJT~.£~ - I•_• . T I II II~ II lII ll l l~ i l I~ i -T'- '~ J-Tl~~~ 1 '" :" ,
Ill ; 'fill~fil I ~/ LI. JJLLLLLJ.~.Lc.

l~~J, , ; I111 I11 I ilIll] .LLLLL[~LI] ~ '-1[



1616

4-0

Ha,~~~ o4
a .) t o 6 0

0k~ ~~~~ 0 I O4 J.0

a) 4 J '' 0 0

a) kC IV m s

rl
* 4. 0 Ln Cq>1 Za 0

(dw a) a) HO N 3 < a

· 1 0 - 0 m O'

a) .a )
$4 X

~:o hB Zo o 0 0 00

rY'0 0a ·c, a

4J I c, JA OOrO .0 E (23 _ N N O

lB HO , - N- L AlM

.4J 'M W4 O <
h@ U 4 4h

::; h ,q @ @z O Or mc4

0 - (2 0 L N H N U) $4 4vC In o o4 N, 44
0 a) 0* )a)U)
.,q ,tn-

o)~ ~~ 0 5f3L(~~~.4) 4

qCJ .- O. -; 1 @ .,4 ,
O@ ,-4 a N hce Pt~ E W 4 rl rl .O 400 -r , $4, ,--4 0 - 4 u .. 0-00.C . O Fd ).m

w0o ' ' ·W -r
lB ~ ~ r0 · 0B 0 . H

Oro 40 ., H H -P 0P4 tO O 0 lB .olB ,-q0 '4 ,-I 0i H44

(1) 0 ~ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - 0 0 U

U.JH 4) 0 a) 0 a .-.
~) 40 *. * .

0C±m . *>, 0 4-4

4J4 4J40 0 a .)
to 4 Ql 0 a). Q>1 Q0

Q2) H $4 a) cJ)

Q) U) 4I- tul fu Q)0-) (23

HE-in a I2 H EI., 40
$4 uu I )o U)



1617

Table 5 (continued)

Source: The majority of royalty payments from record com-
panies to music publishers are made through the
Harry Fox Agency. Robert R. Nathan Associates
carried out a survey of the records of these
payments for the fourth quarter of 1974. A similar
study was made for the second quarter of 1965. The
results of this earlier survey were presented on
February 25, 1966 in the Second Supplementary State-
ment of Robert R. Nathan on behalf of the Music
Publishers' Protective Association (now the National
Music Publishers' Association), before the sub-
committee on Patents, Trademarks, and Copyrights of
the Committee on the Judiciary, 89th Congress, Second
Session.

The three largest record companies were included in
both of the tabulated samples. They accounted for
41 percent of the payments through the Harry Fox
Agency in the last quarter of 1974. For each of
these three record companies the twenty largest music
publishers in terms of royalty payments were deter-
mined in the most recent survey; those twenty differ
for the various record companies. A total of 47
publishers were included. In the 1965 survey six
publishers per record company were analyzed. Thus
a much larger sample has been taken in 1974. How-
ever, to provide direct comparability with the 1965
results, tabulations have also been made for the
fourth quarter of 1974 for a subsample consisting
of the six largest music publishers for each of the
three largest record companies. Total payments for
the group analyzed in the fourth quarter of 1974 in
the full sample of 20 publishers per record company
were $2.34 million, covering the sale of 144.6 million
selections.



1618

rn

.p

- tn o Q
En ·V ·

QJI · 0 t . - .
0c',

,.4 ·4 C. E n O

v QO o n , N=

0),- L , 0 4-)

QJ tO _I . v -4J . - .,-I $ 2

- 4 0L 0 U (U

0 .o-

Qko c'J LA Hrq 0

· 4 ,- t('<,,*4O -w

I~ro0v >1 ' 4 3 vN H H~0 .

4 4J a (U 4. ( . . *d 0)
0 0 AH00rl QJ 0) .J r.

, 4-4 0 0
i4 0 4i d 4.4 u

4 4J V Co $4J
°-I O r H 0 $
(d UW m 0 toU

0$4 (0 4.o H 0 Co I
H3 O 4 -u 0 0 4.

44J*1 c H V

$40 ~ -0- . . o $44JD

Ln 0 a0) l

ED U O 4J Qi r4 Q
. 4J e < uvue s 4) 1

a)0 m O 4 ) E
fl44.)) 0) -I

Ed w P4r0 0(U

o -E 4(0 0 E $4(OU4
$4 r. 4J 0) > r>4-I

.0 0 L 4) CO $4

H-4 P(U U(U ~ 0u f4u)



1619

E *0

IT.I · r

s4 a o4) 0 o0 o .t

> r m 0 0 ·

0 H N 0 >1

-i U44 '

co w d * o i a

U).-,q N 0 0 440

4)4.)S~~~~ 0) W~0

:1) · .0 ~ U

U -o dq o N 4 0
O.H H H 0

· 0 ?- 0 0

EQn m .,.i

0 0 Q- 0. 0 4

)O ·O . .* . O

tl: "P0 r-- o c o c 0 cd

sz rz p 3

am QR m '

O .· 4 . t R

0 i% N- 0 O

A4 -0 0 0)
) 0) 0 N O. r

,- 0) a* - N4

O 0 ' N 0k · . . O

O,-I · G· · l ,l

4C0 · 0 .- U .
O)E.S H o X C
O O 4J - H O C)

5.4c - N N n W EE
rdO 0) CA 4a .z

04 I 4a 0 to u 0

:nmi ~~ Ib~~~ . . .4- 4-) -I

* Uz~ ~) . I-lU) r' U ' CJ

a, I IO~~ O vm 3- · 0* rl e- 0)(a
Q) k 3 c, W O HO *.

1= h @ U @ kU crOInO ci

Z Pc C) 4Um



1620

.~~~~~~~~~~~I I - .i FEIi

IL IP VL, . if tr _
i~~~~~~~~~~ WS F- I t I I

e~~~~~~~~~~~~~~~~~~s~~~~~~~ L i XE "Hfl~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~d ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~

Li~~~~~~~~~~~~~~~~~

o s

z -

Ms

a"

w v t Itf

r~~~~~~~~ ~ ~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ I g1

|~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ t I



1621

Table 8. Summary: Percentage of Selections, Total
Payments, and Number of Licenses on Which Royal-

ties Were Paid by the Three Largest Record
Companies to their Twenty Largest Music

Publishers at a Rate Less Than Two
Cents Per Selection

Percentage below two
cents per selection

Number of selections ........... 54.0

Total royalty payments ......... 40.2

Number of licenses ............. 67.6

Source: Tables 5, 6 and 7.
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Table 9. Percentage of Royalty Payments to the
Harry Fox Agency Made by the Largest Record

Companies, and Percentage Received from
the Harry Fox Agency by the Largest

Music Publishers, 1974

Percentage of Percentage of
Number of total royalties total royalties
largest paid by received by
companies largest record largest

companies publishers

2.............. 37.4 8.8

5.............. 55.3 19.5

10 ............. 68.3 31.3

20 ............. 81.2 48.1

30 ............. 89.2 58.4

40 ............. 93.2 65.4

50 ............. 95.4 70.6

100 ............ 98.7 83.4

Source: Harry Fox Agency, Cash Deposits Journal Summary
Report, 1974 (percentages computed). The majority
of royalty payments from record companies to music
publishers are made through the Harry Fox Agency.
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Table 10. Most'/Prevalent Record Album Price,
on Various Dates

Most prevalent record
album price

May 5, 1965 .............. $3.98

April 15, 1967............ 4.79

January 5, 1974........... 5.98

January 4, 1975........... 6.98

Source: Billboard charts of best selling albums, dates listed;
prices are for monaural records for May 5, 1965, and
stereophonic for other dates, since these were the most
common categories on the various dates.

57-786 - 76 -pt.3 - 16
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Table 12. Most Prevalent Number of Songs per Album from
Billboard Chart of Best Selling Albums, 1965-75

Most prevalent number of
sonqs per album

May 5, 1965 ............. 12

April 15, 1967 .......... 12

February 24, 1968 ........ 12

May 5, 1969 ............. 11

January 6, 1973 ......... 10

January 5, 1974 ......... 10

January 4, 1975 ......... 10

Source: An analysis by National Music Publishers' Association
of the best-selling albums listed in Billboard on
dates cited.
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Table 13. Songs per Dollar Paid for Most Prevalent
Record Albums, 1965-75

Songs on most Price of most
Date prevalent prevalent Sonas per

album albumlar

1965 .......... 12 $3.98 3.0

1967 ......... 12 4.79 2.5

1974 ......... 10 5.98 1.7

1975 ......... 10 6.98 1.4

Source: Tables 10 and 12.



1632

.2.

I /4 ..-I M i:j1Z
I°6 III IIRI~i [-t-t-]I I

oz 4111X =~~~~~~t
:X: ~~~~~~~~~~~~~~~~~~4m_ _



1633

Table 14. Royalties Per Album (At the Two Cent
Ceiling Rate) as a Percentage of the Most

Prevalent Album Price

Most Royalty Royalty peralbum as
preva- per album album as

Date lent at the 2¢ percentage
price eiling rate of most pre-

valent price
per album

----- dollars-----

May 5, 1965........ 3.98 0.24 6.0

April 15, 1967 ..... 4.79 0.24 5.0

February 24, 1968.. 4.79 0.24 5.0

May 5, 1969 ........ 4.98 0.22 4.4

January 6, 1973.... 5.98 0.20 3.3

January 5, 1974.... 5.98 0.20 3.3

January 4, 1975.... 6.98 0.20 2.9

Source: Calculated from tables 10 and 12.
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Table 15. Ceiling Royalty Rate Needed in January
1975 and Projected Rate ~Neded in January 1976

to Achieve 1967 Ratio- of Royalties Per
Album to Most Prevalent Record Album

List Price

(Royalty measured in cents per selection)

Royalty necessary to restore level
approved in 1967 based on prices

Date for date shown

April 15, 1967 May 5, 1965

January 1975 ..... 4.4 5.3

January 1 9 7 6 /... 5.1 6.1

a/ Calculated from House approved ceiling rate of 2.5
cents per selection.
b/ Projecting the January 1974-January 1975 trend of most
prevalent record prices forward to January 1976.

Source: Calculated from data in tables 10 and 12.
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Table 16. Record and Tape Sales, 1964-74

Total sales Percent of Percent of
Year (millions total sales total sales

of $) in records in tapes

1964 ........ 758 100.0 0.0

1965 ........ 862 100.0 0.0

1966 ........ 959 100.0 0.0

1967 ........ 1,173 89.6 10.4

1968 ........ 1,358 82.8 17.2

1969 ........ 1,586 73.8 26.2

1970 ........ 1,660 71.2 28.8

1971 ........ 1,744 71.7 28.3

1972 ........ 1,918 72.1 27.9

1973 ........ 2,017 71.2 28.8

1974 ........ 2,200 70.5 29.5

Source: Annual Billboard burveys; Record World, June 7, 1975
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Sources - Summary Table

(1) Consumer Price Index (CPI) r July 1975, U.S. Department
of Labor.

(2) The value for L975 was obtained by multiplying 2.5¢ by
0.582, the ratio of the CPI for 1965 to the CPI for July 1975.

(3) The value for 1975 was obtained by multiplying 2.5¢'by
1.717, the ratio of the CPI for July 1975 to the CPI for 1965.

(4) For current dc r figure, survey by Robert R. Nathan Associates
of royalty payments ide through the Harry Fox Agency in the
fourth quarter of 1974. This survey covered the sale of 145
million recorded songs. The 1965 figure is based on a similar
survey for the second quarter of 1965, which covered 32 million
songs. The 1975 survey included the twenty largest publishers
for each of the three largest record companies. The value for
1975 in 1965 dollars was obtained by multiplying 1.62¢ by 0.612,
the ratio of the average CPI for the second quarter of 1965 to
the average CPI for the fourth quarter of 1974.

(5) Contract scale of American Federation of Musicians (Local 802,
New York).

(6) As reported by the Federal Pay Advisory Commission.

(7) Prices of the top 200 best selling albums as reported in
Billboard, the industry trade journal, for May 5, 1965, and
January 4, 1975. It should be noted that the price of a typical
tape in January 1975 was $7.98. Tapes account for about 30
percent of the total sales of all recordings, thus the average
price per recording is more than $7.25.

(8) Based on a count of songs on the best selling albums listed
in Billboard.

(9) Column (7) divided by column (8).

(10) 2.5¢ divided by column (9).

(11) Values are for 1964 and 1974. For 1974: Record World,
June 7, 1975, page 3. For 1964: Billboard 1972-73 International
Music-Record Directory, page 9.

(12) Values are for 1964 and 1974. As stated by the Recording
Industry Association of America in material submitted to Congress.
RIAA also alleges that royalty payments totalled $77.1 million in
1973. However, it appears that thet RIAA data overstate total
royalty payments for the following reasons:

a) In the 1974-75 International Music-Record Directory,
Billboard made the following estimates for 1973:

292 million record albums and tapes sold
193 million single records sold

With 10 songs per album or tape, 2 songs per single record, and a
maximum royalty of 2¢ per song:

$58.4 million maximum royalties on albums and tapes
$ 7.7 million maximum royalties on single records
$66.1 million maximum royalties

Thus even if all royalties were paid at the ceiling rate (which.
they are not, as shown in [4]), total payments.could not have
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amounted to more than $66.1 million in 1973, or $11 million less
than the RIAA figure.

b) In their news release about 1974 sales (Record World,
June 7, 1975) the RIAA indicated- that the total dollar volume of
recording sales rose by more than 9 percent in 1974, but that the
number of units sold decreased as a result of the sharp rise in
record prices. Because royalties depend on the number of units
sold, not on the total dollar volume, total royalty payments
would have fallen in 1974, not risen by 8.3 percent as alleged by
the RIAA. The data for 1974 show the obvious fallacy in the RIAA
argument that composers and publishers have benefitted greatly
from the increase in the dollar volumG of record and tape sales.
Much of this increase, especially in recent years, has been the
result of higher prices, not of an increase in the number of
units sold.

(13) Combined author, composer, and lyricist dues-paying, work-
published memberships of American Society o= Composers, Authors,
and Publishers (ASCAP) and Broadcast Music Incorporated (BMI), on-
June 30, 1965 and June 24, 1975.

(14) For the values in current dollars, column (11) multiplied by
column (12) divided by column (13). The value for 1975 in 1965
dollars was obtained by multiplying $2,362 by 0.582, as in (2).

(15) For 2.5¢ in 1965, from column (10). For 4.0¢ in 1975,
obtained by multiplying 4¢ by 10 (songs per album), and dividing
by $6.98.

(16) For 4.0¢ in 1975, obtained by multiplying 4¢ by 0.582, as in
(2).
(17) 15¢ divided by $6.98.,

(18) 15¢ divided by $3.00 ($6.98 minus $3.98).
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ROBERT R. NATHAN ASSOCIATES, INC.,
Washington, D.C., October 24,1975.

Congressman RoBEnT KASTENMfEIEB,
Rayburn House Office Building,
Washington, D.C.

DEAR CONGRESSMAN KASTENMEIER: I testified on September 11, 1975, before
the Subcommittee on Courts, Civil Liberties, and the Administration of Justice
of the Committee on the Judiciary on behalf of the National Music Publishers'
Association. During this testimony Congressman Wiggins asked for my evalua-
tion of Exhibit E on page 13 of the summary statement of John D. Glover on
behalf of the Recording Industry Association of America (RIAA). This exhibit
is titled "Mechanical royalties paid per released tune outpace inflation and
median family income, 1963 vs. 1972." I had not seen this exhibit prior to the
hearing of September 11, and thus I was not able to provide an evaluation of it
at that time.

I have now had an opportunity to analyze this exhibit and the supporting
material in the full statement by John D. Glover. I believe that this exhibit is
very misleading. There are two general reasons for my belief:

(A) Questions about the exhibit itself
(B) Omission of-important factors relevant to the Subcommittee's considera-

tion of this matter.
With regard to (A), in order to calculate mechanical royalties paid per re-

leased tune, obviously it is necessary to have data on total royalty payments
and on the number of released tunes. We do not have sufficient data to estimate
the total amount of royalties actually paid. However, we believe that the esti-
mates presented by Mr. Glover overstate the level of royalty payments in recent
years. On page 43 of his statement Mr. Glover estimates that total mechanical
royalties paid by U.S. record makers were $78.2 million in 1972. But even if
all royalties were paid at the 24 ceiling rate (which they are not, as shown
conclusively in the joint statement of the American Guild of Authors and Com-
posers (AGAC) and the National MIusic Publishers Association (NNIPA), and
confirmed by data in Mhr. Glover's analysis), total payments could not have
amounted to more than $62.7 million in 1972, which is $15.5 million less than
Mr. Glover's estimate.'

Regarding the number of releases, Mr. Glover cites Billboard as the source,
but no dates are given, thus I have been unable to examine the validity of his
statistics on this.

It appears that Mr. Glover may have purposely selected 1963 and 1972 as the
years for comparison in order to be able to draw the conclusions he desired.
I ccepting for the moment Mfr. Glover's data on total royalty payments, the
conclusions differ dramatically if more relevant points of comparison are used.
For example, over the last three years for which data are available: Consumer
Price Index has risen by 30 percent.2 Median family income has risen by 25 per-
cent.3 Iecord prices have risen by 28 percent.' Record sales have risen by
26 percent."

Record companies' profits have risen by 42 percent (by the industry's own
data, on page 157 of Mr. Glover's statement).

Royalties have risen by only 2.6 percent (based on the data on page 54 of
Mr. Glover's statement). If the number of releases has remained approximately
constant, then royalties per release would also have risen by only 2-3 percent.

It is especially misleading to make statements about inflation using data no
more recent than 1972. In the last 10 years the Consumer Price Index has risen
by 73 percent, nearly twice the 37 percent shown by tMr. Glover in Exhibit E.

1In the 1973-74 International Music-Record Directory, Billboard made the following
estimates for 1972. from RIAA date: 277 million record albums and tapes sold, 183 million
single records sold.

With 10 songs per album or tape, 2 songs per single record, and a maximum royalty of
2¢ per song: $55.4 million maximum royalties on albums and tapes; $7.3 million maximum
royalties on single records; $62.7 million maximum royalties.

As reported by the Bureau of Labor Statistics.
U.S. Department of Commerce, Bureau of the Census, Current Population Reports,

Series P-60. No. 99. July 1975. table 2, p. 7.
'Of the Billboard list.of'200 best selling albums for Tan. 15, 1972, 81 were listed at

$4.98, 110 at $5.98, and 9 at $6.98, yieldin an avdrdage $5.62. On tile Billboard list for
Jan. 4. 1975 1 was listed at $3.98, 23 at $5.98, 167 at $6.98. S at $7.98, 1 at $8.95, 5
at $9.98, 6 at $11.98. and 2 at $12.98. vielding an average of $7.17.

sFrom $1,744 million In 1971 to S2,200 in 1974, as reported on p. 6 of the Billboard
1975-76 International Music-Record Directory.
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In fact, Mr. Glover admits that his estimates of royalties per tune are not ac-
curate (page 41). He believes that his estimate of the trend is accurate, but
obv iously one cannot obtain an accurate estimate of a treid from two inaccurate,
estimates of the level of royalties per tune.

It is very important to note that in his calculation of royalties .per release
Mr. Glover includes royalties paid in 1972 on tapes released (page 43), but does
not include the number of tapes released This obviously and substantially
overstates royalties per release in 1972. It also overstates the trend in royalties
per release, because tapes were not available in 1963 but they accounted for 28
percent of total record and tape sales in 1972. That is a big factor in rendering
the Glover figures invalid.

As eloquently stated by composers Marvin Hamlisch and Eubie Blake in their
testimony before the Subcommittee, even the royalties paid on a best seller have
been and continue to be woefully inadequate, whether the song be "I'm Just
Wild about Harry" in 1921 or "The Way We Were" in 1971.

With regard to (B), Mr. Glover omitted the following important facts, which
should be taken into account by the Subcommittee:

(1) In terms of purchasing power, royalties per songwriter have fallen by
more than 40 percent in the last ten years (as indicated in column 14 of the
summary table in the statement of AGAC and NMPA).

(2) The total dollar volume of record sales has nearly tripled in the last ten
years (as indicated in column 11 of the summary table in the statement of
AGAC anid NMPA).

(3) List price per song on a typical album has risen by 112 percent in the
last ten years (as indicated in column J of the summary table in the statement
of AGAC and NMPA). The actual retail price per song on a typical album has
risen by 142 percent in the last ten years.6 The price per song on a typical album
which is charged to distributors by record companies has risen by 136 percent in
the last ten years.7 Thus, however one looks at it, record prices have risen
sharply. During this time, the mechanical royalty ceiling has remained fixed at
2¢, and the average royalty actually paid has risen only 7 percent, from 1.51t
to 1.62¢, (as indicated L. column 4 of the summary table in the statement of
NMPA and AGAC).

Sincerely,
ROBRERT R. NATHAN,

President.

NOVEMBER 6, 1975.

SUPPLEMIENTARY STATEMENT OF THE AMERICAN GUILD OF AUTHORS AND COMIPOSERS
AND THE NATIONAL MIUSIC PUBLISHERS ASSOCIATION

SUBMITTED TO THE HOUSE JUDICIARY SUBCOMMITTEE ON COPYRIGHT 1WITH REGARD
TO s8C1.,1a OFF H.R. 2223

As promised during the hearing on September 11, 1975, we have reviewed the
"report" on Sec. 115 of H.R. 2223 submitted on that date by John D. Glover on
behalf of the Recording Industry Association of America (RIAA). With al' due
respect to Dr. Glover and his employers, i e submit that this "report" provide.; no
basis for a meaningful analysis of the economic issues inherent in the Sec. 115
dispute.
1. The use of irrelevant data

A. Dr. Glover attempts to use 1909 as a base year for those calculations that
thereby favor his employers. This borders on the absurd. No reliable data for 1909,
consistent with tither 1975 statistic.l information ,or with the modern struicture
of the music industry, can be derived from available sources. Were we to frllow
that path, we would note that a 12 cent ceiling would be necessary today to restore
the purchasing power of a 2 cent ceiling in 1909.

0 On p. 53 of the 1965 statement of John D. Glover on behalf of the Record Industry
Association of America, it was indicated that ahl album listed at $3.98 typlcally was sold
a; retail for $2.83, or 24¢ per sol g on the prevailing 12-song album. On p. 065 of the 1975
btatement of John'D. Glover, it is stated that an album listed at $6.98 typically soldat
retail for $5.77 or 584 per song on the prevailing 1l0song album.

7 On p. 59 of the 1965 statement of John D. Glover on behalf of the Record Industry
Association of America, it was indicated that an album listed at $3.98 typically was sold
by the record company to the distributor for $1.70, or 144 per song on the prevailing 12-
song album. On p. 65 of the 1975 statement of John D. Glover, it is stated that an'album
listed at $6.98 typically is sold by the record company to the distributor for $3.33 or 330
per song on the prevailing 10-song album.

.57-786-76--pt. 3-17
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B. Dr. Glover also uses supposel 1909 statistics to support his claim that the
price per recorded, tune is down and the copyright owner's share up.: The more
relevant question is what happened'to these admittedly important yardsticks as
a result of the traumatic changes of the last 10 years since the House passed the
2.5 cent ceiling. We acknowledge the undue conservatism of tcur previous state-
ment (ini column 9 of our "summary table") that the price per song on a typical
album had risen by 112 percent over the last 10 years. That referred- to list prices.
According to Dr. Glovers' own data, in the last 10 years the actual retail price per
song on a typical album has risen by 142 percent, and the price charged by record
companies to distributors has risen by 136 percent.2

C. Dr. Glover attempts to conceal the low level of mechanical royalty rates
by including the income of composers and publishers from other sources, such
as performance fees and foreign royalties.3 He failed to tell the Subcommittee
how these figures were relevant, how he arrived at his estimates or why' some
of his mathematics were garbled.'

D. Dr. Gloivr attempts to plead poverty for the RIAA by citing questionable
figures >(see Item 5D, page 9) about recordings that fail to make a profit." Even
if his data were accurate, it would be irrelevant in view of the record indus-
try's stated poliiy of recovering through a few best selling rccords their losses
on any dthers.6 In fact, there is limited overall risk in the record, industry, as
indicated by the steady uptrend of sales year after year, even in periods of
recession. There are a lot more impoverished song writers, and a lot more songs
which fail to be recorded at all, no matter how much time and effort their au-
thors and publishers invest in them.
2. .The use of unreliable data

Dr. Glover attempts to base most of his analysis on a "survey" of record
companies conducted by his own company, the Cambridge Research Insitute.
let the letter accompanying the questionnaire was an open invitation to sul-
mit biased information." It is thus small wonder that he concludei, that total
mechanical royalty profits for 1973 were $77-82 million,S"despite the fact that-
even if all royalties were paid at the ceiling raie (which his own renort c mn-
firms not ,.o be the case)--total payments for 1973 according to the RIAA's own
data at the time could not have exceeded $66.1 million.'

S. The use of unsubstantiated assumptions
A. Dr. Glover'b key allegation-that an increase in the royalty ceiling from

2 cents to 3 cents would automatically lead to an increase in royalty payments
of $47 million -- is based on the assumption that all royalty rates would rise
by 50 percent or even more. There is absolutely no basis for assuming that all
payments would rise proportionately with any change in the ceiling level, or

1 P. 0 of the Glover statement of 1975.
IOn p. 53 of the 1965 statement of John D. Glorer on behalf of the RTAA it was

indicated that an Xa'bum listed at $3.98 typically was sold at retail for S2.83, or 24 cents per
song on the prevailing 12 song, album; on p. 65 of Dr. Glover's 1975 statement It Is
stated that an album 'i1sted at $6.98 typlcnlly is sold at retail for $5.77, or 58 cents per
song on the prevailing 10 song, album. On p. 59 of Dr. Glover 's 10965 statement It was
Indicated that an album listed at $3.98 typically was sold by the record comiany to thl
distributor for $1.70. or 14 cents per song on the prevailing 12 song, nlbuni: on p. C5 of
Dr. Glover's 1975 statement it Is stated that an album listed at $6.08 t.-plcally is sold
by the record company to the distributor for $3.33, or 33 cents per song on the prevailing
10 song album.

3 Performance fees, it should be added, do not depend on th existence of recordings. While
performances on local radio today are almost invariably from recordings, if there were no
recordings, these Performances would either be live or from the electrical transcriptions
which in the 1930's and 1940's were the mechanical means by which radio stations
broadcast music.

" On p. 39 of his statement, the percentage Increase in the last two rows of the fourth
column is overstated by 100 percent. The corresponding references on pp. 40 and 41 are
also in error.

sPp. 20-21, 73-77, 162.
On a popular album selling 1 million copies, the record company's profit is $1.06

million, according to the data on p. 162 of Mr. Glover's statement.
"Record companies were told in advance that the very purpose of the survey was to

"illustrate the seyere impact on the record industry of raising mechanical fees." P. 128.
8P. 39.
o In the 1974-75 International Musi8c-Record Directory, Billboard reported that the

RTAA made the following estimates for 1973: 292 million record albums and tapes sold;
193 milllon' single records sold; with 10 songs per album or tape, 2 songs per single
record,, and a maximum royalty of 2 cents.per song: $58.4 million maximum royalties on
albums and tapes; $7:7 million naxilmuir royalties on single records; $66.1 mlllon maxl-
mum rqyalties.. m m

10 Pp. 15-17 et seq.
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that all royalty licenses would increase at all, or that even those royalties
now at the 2 cent ceiling would all increase by any given amount. By Dr. Glov-
er's logic, an increase of 10 cents in the ceiling rate would increase royalties
by $470 million, an increase of $1.00 in the rate would up total royalties by
$4.7 billion, etc.-

As documented in detail in our statement and confirmed in Dr. Glover's own
report on "standard variations," a large proportion of selections is not licensed
at the ceiling now. There is no reason to believe that the relative bargaining
power of the copyright holders versus the record companies will suddenly change
sufficiently to alter this picture, no reason to believe that the record com-
panies will sit by and acquiesce in a rise of all rates to a new ceiling.

B. Dr. Glover then proceeds to allege that this supposed $47 million increase
in 'royalty payments could cost consumers $100 million." This assumes totally
without substantiation that every .record company, distributor, and retailer
would seize on an increase in royalty costs as an opportunity to further fatten
their profit margins, that they would succeed in, this profiteering, and that
their gain from a ceiling increase would thus be substantially greater than ours.

C. Dr. Glover argues that a higher royalty ceiling would reduce the quality
as well as the quantity of recorded music, including the number of classical
releases. There is no basis for such an assumption. Almost all classical music
is in the public domain, and thus not subject to mechanical royalties; and by
allowing composers and music publishers the chance to earn a decent income,
a higher royalty ceiling will inspire a -greater quantity and quality of music
available for recording.

4. The use of incomnplcte data
Dr. Glover attempts to argue that total mechanical royalties have increased

faster than the cost of living and median family income.'" Even if his figure
for total royalties were correct (it is not, see item 2 above and item 5 below):

A. lie has carefully selected base years to yield this conclusion-he might
instead esxanine the last 3 years, during which the Consumer Price Index; has
risen by 30 percent, median family income by 25 percent, record sales and prices
by 26 percent, record companies' profits before taxes by 42 percent, but mechanical
royalties by only 2.6 percent," causing a 16 percent decline in their purchasing
power:

B. lie has chosen to ignore the size of the pool of songwriters and composers
among whom these royalties are divided-in truth an increase of more than
100 percentl in this pool over the last decade has, combined with inflation, caused
a decrease of more than 40 percent in real royalties per writer; 5 and

C. IIe has likewise chosen to omit the key yardstick of net record sales, rela-
tive to which royalties (according to his own figures) have fallen from 11 per-
cent in 1064 to 9 percent in 1971 an-i 7 percent in 1974.1'

5. The use of inconsistenlt data and assunmptiats
A. Dr. Glover argues that the present 2 cent ceiling is not a ceiling but a uni-

form rate, at the very same time acknowledgifig the existence of substantial
numbers of licenses for less than 2 cents. He dismisses these as simple "standard
variations" but requires nearly 40 pages to explain them.

13. Dr. Glover argues that a higher ceiling would decimate record company
profits," at the very same time that he assumes they would not use their bar-
gaining position to negotiate for rates below a newv ceiling level (see 3A above);
he also argues that any increased royalty costs will be not only passed on to the
consumer but used as an excuse for increased profit margins (see 8B above),
hardly a profit decimating position.

C. Dr. Glover argues that the impoverished record companies made profits in
1973 from recording sales, before taxes, and excluding foreign fees and other
income, of only $16.5 million; ' s but in sworn courtroom testimony, the president

P p. 4. 18-19, 63-67.
12 Pp. 20, 22.
1s Pn. 4.5.10 11, 14,.0, 31, et sea.
14 Consumer Prle Index: as reported by the Bureau of Labor Stntlstics: median family

Income: as reported by the Cenrus Burean; record snlea: na renorted by Billbonrd, bsqed
on RIAA data, and given at table 16 of our statement'; mechnn: al royalties; on p. 54 of
Dr. (Glover's statement; profits, . 157 of Dr. Glover's statement.

Is As shown in cola. 13 and 14 of the summary table of our statement.
1e Po. 47-49. Net record sales are valued at the prices charged by record companies to

distributors. As a percentage of retail sales, royalties fell from 5.5 percent in 1964 to 4.5
percent In 1971 and 3.5 percent in 1974.

1T pp. 4, 5, 17j 22, 30, 31, et seq.
Isp. M3.
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of Warner Brothers indicated that these profits on an industry-wide basis were
34 cents per LP or tape,' which would amount to total profits of more than $100
million from this source alone.'

For years record industry spokesmen in Billboard and elsewhere have proudly
pointed to everincreasing levels of volume and profit. (For the most recent exam-
ple, see Exhibit A attached.) Even by Dr. Glover's own analysis, record company
profits before taxes over the last 3 years have risen 42 percent." The fact is that
the major record companies are integral parts of huge entertainment conglom-
erates bhobe ablilty to shift profits a;.d costs from one division ot another in a
colsbolidated balance sheet is legendary; and the constantly reiterated claim
that the record industry is the only party to this dispute which has "revealed"
to the Congress its true profit picture is a complete myth.

1). One final indication of the invalidity of this data: Dr. Glover asserts that
the financial break-even point for a popular long-playing (LP) record is much
higher than it is for a regular tape; 3 but for years the record industry has
claimed that higher prices for tapes over LP's were justified on the ground that
the tapes were more expensive to produce.

Conclusion.-Dr. Glover's mass of irrelevant, unreliable, unsubstantiated, in-
complete and inconsistent data and assumptions cannot alter or conceal one
basic fact: his employers are asking Congress to hold down the ceiling on
mechanical royalty negotiations, thereby continuing to permit authors and pub-
lishers only a steadily lower rate of return in real dollars and a steadily lower
share of record prices and receipts, simply because they do not want to dip
into their enormous profits on a hit song to pay the writer of that song.

[From the Wall Street Journal, Thursday, Oct. 30, 1975-p. 1]

HOT PLATTERS

The recording industry is busy setting records.
After being "brushed by the recession" earlier this year, business is boomilg,

says a spokesman for CBS Inc.'s records division. "This has been the fastest
turnaround in the history of the business," he says. The division's sales in the
third quarter were a record and 19% above the previous year. Warner Com-
munications Inc.'s recorded music division also had a record third quarter. "We
haven't been able to press records fast enough," says a spokesman. RCA Records'
third quarter sales were "tihe best for that period in our history," says Kenneth
Glancy, president of the RCA division. hCA Inc. reports its domestic record
sales are up 13% so far this year.

Warner cites several reasons for the recent surge. Among them are "a lot of
new, good product" being offered on albums in preparation for the big Christmas
season, a I;ickup in the economy and "a lot of buying" by college students this
fall.

Ind-,try executives expect the boom to last a while. Says Walter Yetnikoff,
president of CBS Records, "All indications are that this. pattern of success will
continue well into next year.

Mr. DANIELSON. Our next scheduled witness is Ralph Peer II, vice
president of Peer Southern Organization, music publishers.

Mr. Peer ?
I might say so that we do get through here, Mfr. Peer is recognized

for 5 minutes.

TESTIMONY OF RALPH PEER, VICE PRESIDENT, PEER-SOUTHERN
ORGANIZATION; DIRECTOR AD) OFFICER, NATIONAL MUSIC
PUBLISHERS ASSOCIATION

MIr. PEEn. Thank you, sir.
I am very pleased to-be here today with two excellent composers who

will speak following me. I am Ralph Peer. I am vice president of the
19 Billboard, July 6. .1974, p. 4
2o The price of an LP at that time was given as $5.08, the price of a tape as $6.97. With

3 LP's for every 2 tapes, the average price per LP or tape would be $6.38. A unit profit of 34
cents would be 5.3 percent of $6.38. Applying this profit percentage to 1973 industry
sales of $2,017 million yields a total profit of $107 million.

nP. 157.
Pp. 74-75.



Peer-Southern Organilation which is an independent music publish-
ing firm. It was founded by my father some 50 years ago and is now-
headed by my widowed mother. We were pioneersin American coun-
try music. We helped bring Latin music to this country and we are now
Working in popular and symphonic music as well.

I take great pride in our work, in discovering, encouraging, and
nurturing composers, promoting their works around the world, obtain-
ing multiple recordings of their works. safeguarding their copyrights,
representing them in negotiations with record companies and with
others. I feel that we are makling a real contribution to the enrichment
of American culture. As a young man, I look forward to a lifetime
in this business, fulfilling our responsibility to American music and
keeping our company independent of the large conglomerates.

Frankly my future depends upon what you gentlemen decide. The
bill you are considering will probably govern music copyrights for
the rest of my life. Although record company opposition has appal-
ently ruled out the concept of the percentage or royalty ceiling-
like those adopted in most of the other countries in which my company
is active-at least the concept of the copyright tribunal in the pending
bill gives me some hope that the ceiling on our earilings will not be
frozen for another 66 years.

But the starting place for that tribunal will be the ceiling you place
on the bill. If yo{u fail to adjust it for these last 10 years of inflation
I doubt that thle tribunal will do so. If you fail to provide for a fair
ceiling for my negotiations with record companies, then no amount of
determination or bargaining skill on my part can obtain for our com-
posers the level of incentive they need and deserve if they are to
continue their creative activities.

Put yourself in my shoes. As publishers go, we are relatively large,
but compared to the market power of the four or five record giants, we
are minuscule. AWhen thev make me an offer which is below the statu-
tory ceiling, frankidy, I can rarely refuse it. They simply tell me that
the package they are putting together will exclude our company and
our composers entirely unless we accept their terms.

If they are anxious to get a particular song or composer, I can at
least make a counterproposal but I can never ask for more than the
statutory ceiling,. no matter how good the song is, because a record
company can alvways get it for 2 cents. Frankly. we are sometimes
passed by altogether because I will not accept an unjustly low rate
for our composers. But usually we end up agreeing to a rate below the
ceiling in order to have our music included.

Do you understand the position I am in? On the lower end of the
scale, I am faced with a buyer's market in which the thous-nds and
thousands of songwriters and publishers compete to provide the lowest
blid for a handful of powverful record companies. The statute imposes
no floor, no minimum, only a maximum.n.

But in those instances wllere we might have some bargaining power,
where we might have a song or a writer that is very much in demand,
there Congress has cut off the law of supply and demand and inter-
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vened on- the side' of the rec9rd companies to say that we cannot ask
for more'than 2 cents per song.

This is not fair. If there must be a ceiling, it at least ought to be
high enough to let us do a little bargaining when we have a great
song. How else am I to meet my responsibilities to American music?
How am I to encourage our writers to keep cal writing and improving
if the royalty per record, regardless of whether the song is trash or
treasure. can be no more than 2 cents or 3 cents. 11hen I represent
these writers and their works in Europe. the royalty ceilings are gen-
erally 8 percent of the list price, which e. ould be about 5.5 cents if it
were in effect here. WlVhy should they receive- worse treatrment at the
hands of their own Government?

In conclusion, I ask you to remember that you are setting a ceiling
on our negotiations, the upper limit, not a minirium or a fixed rate.
*We seek the right only to bargain on behbalf of our compose s when
the song or situation warrant it. The higher the rate that you set, the
closer we will be to a free market where actual payments will reflect
true market values.

Remember, finarlly, that a good song is the key to a successful record
and to the success of the record industry. If we are to encourage real
quality and variety and creativity in American music, do not trample
over our songwriters. Turning them off in the long run will be bad
for everyone connected with music, including the record companies.

I hope you will set a new ceiling that recognizes these facts. If you
do, the composers and music publishers and music lovers thrlouglhout
the country will be most grateful. Everyone will benefit.

Thank rou.
Mr. DANIELSON. Thank you, M'It. Peer.
We will now move on to MIr. Marvin Hamlisch of the American

Guild of Authors and Composers who is recognized for 21, minutes.
The time is 14 minutes before 12.

Mr. HAMLISCH. Good morning.

TESTIMONY OF MARVIN HAMLISCH, AMERICAN GUILD 0F
AUTHORS AND COMPOSERS

MIr. HAMrLIscH. I speak as a composer. I hope that I am the fellow
that Mr. Pattison referred to when he said we need someone who is
able to do something about the mechanical :'ate.

I waited a Long time in my life to get a hit song. Every songwriter
writes many songs and they always hlope that there will be something
at the end of the rainbow--the big smash hit. Two years ago I was
very lucly and received three Oscar awards: txo for the music for
the motion pictullre, 'The nay We Were." Naturally, after the song
"The Way We WVere" sold over $1 million of single records, I waited
expectantly for the big check; I just knew that this was going to put
me on easy street. I liiew I was finally going to buy that wonderful
Beverly Hills house. My parents were going to be proud and I was
going to be fulfilled. When the "big" day came and the check arrived,
it was for all of $5,000.

So my song actually sold over 1 million records and I received
$5,000, based upon the mechanical rate as it is now computed. Of the
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2-cent rate, the publisher gets one penny, I get one-half of the other
penny because I only write the music, and the lyricist gets one-half
penny.

A couple of things that I heard today bothered me. For instance,
this idea that "By the Time I Get to Phoenix" has been recorded 91
different times on what we call "cover records" and that therefore
this is a spectacular and profitable event.

Let me explain why this is not representative of most songwriters'
experiences. First of all, most records come out and are not recorded
after that first record. What about all these songs that come out and
are not smashes? Since Barbra Streisand is a very unique performer,
"The Way We Were" gave me about 15 cover records, but nowhere
near 91. It may be because the record people do not want to get into
competition with Barbra Streisand; I do not blame them. But cer-
tainly, I do not want you to think that every time a record is released,
even a small hit, it immediately proliferates into 91 other releases.

It bothers me and turns me off to the songwriting and record indus-
tries to know that the mechanical rate is so low. Also, I think that it
is wrong to suggest that there should be no mechanical rate at all-
leaving the writers, publishers, and record companies free to negotiate
for a price. Composers give birth to a little child called a song and it
is very hard to go to the record people and say that this child is worth
so much or that this song is more commercial, so that I should get
more money. Composers are very creative, sensitive people; I do not'
want to go into an office and start negotiating for what I think my
song is worth.

I think that the best thing to do would be to introduce a floor and
ceiling for the mechanical rate so that a composer can get a reasonable
rate. Then, we would not have to always "bargain down" to a lower
rate as we often do now. I, as a successful writer, can tell you that
many times I have not gotten the statutory rate; less successful writers
may rarely get the full 2-cent rate.

In conclusion, let me just say that, Eubie Blake, from whom you
will hear next, wrote a fantastic song years ago in 1921, called "I'm
Just Wild About Harry." And the wonderful but sad thing that I
told Eubie that we have in common is that he got paid exactly th4e same
mechanical rate in 1921 as I got for "The Way We Were." Something
is very wrong if album prices and record sales are going to continue
to o up and the poor composer gets so little for his efforts.

'The Way We Were" sold over a million records and the "big" check
was only $5,000. I think we have to do something about that because
we are putting a lot of composers out of business. Thankfully
Mr. Blake anid I also happen to be able to perform. Otherwise we
could not live.

Thank you.
Mr. DANIELSON. Thank you, Mr. Hamlisch.
And our concluding witness on 'this side of the debate is Mr. Eubie

Blake of the American Guild of Authors and Composers and I am
going to take the liberty of saying that for a man of 92 years you
sure look good.
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TESTIMONY OF EUBIE BLAKE, AMERICAN GUILD OF AUTHORS
AND COMPOSERS

Mr. BLARE. I just want to say this: I have been on the stage 76 years,
because I started in 1899. BIut this is the first time I have ever had
stage fright in my life.

Mr. DANIELSON. Let me ask you-after 76 years, you think you
might make this your career ?

MIr. BLAKE. lMy statement is that if I had to depend on just the
royalties that I made from my music, I could not take care of my wife
and family. So I agree with Mr. Hamlisch; I think that the mechanical
rate should be raised. I am the worst businessman in the world. I do
not know anything about business, I do not know anything about
business, because all the businessman I know [gesturing]. And
I do not want to get like that. So I think that the rate should
be raised. Now, how far? I leave it to the economists to tell me how
far it should be raised. I know it should be raised because I have been
writing for years. But if I had to live off my royalties, my wife and I
would be in the poor house tomorrow. Fortunately I can still perform
to supplement by income. That is my statement and I am not going
any further.

Thank you very much.
Mr. DAXIELSON. Thank you, Mfr. Blake. That is probably-I hate to

say this Mr. Nathan and Mr. Gortikov-it is probably the most
eloquent presentation today.

lMr. Drinan ?
Mr. DRINAN. Thank you very much, .Mr. Chairman, and thank you

gentlemen.
I am sorry. I simply had to go to the markup of another bill during

part of your presentation. I will ask 9Mr. Hamlisch first, even if the
statutory maximum were increased from 2 cents to 4 cents, do I under-
stand that you would still only get $10,000 instead of $5,000.

Mr. HAMLISCI. Correct.
Mr. DRINAN. So that you really would not be happy with what is

being proposed ?
Mr. HAMLISCIL. No, I would be happy with that. I think that the

4 cents would be adequate-but, I would like to see Congress adopt a
mechanical rate based upon a percentage of record sales--8 percent of
sales. Bu', sonme people in the record industry do not seem to want to
do that because it would be very hard to regulate. I think it would be
adequate to adopt a ceiling of 4 cents.

Mr. DRItAN. WTould you tell me more about your recommendation
along with Mr. Blake, that the meclantical rate should be a mandatory
8 percent of the sales price of the phonograph records?

Mr. IIAMLISCii. That is what most of tile countries in Europe are
getting now.

Mr. DRINAN. WTOuld you tell us more about that?
Mr. HAmLIscH. The one thing about a percentage rate that I like is

that it adjusts for the cost of living. If record prices go up, the coin-
posers will get more money based on percentages of prices.

I think the reason we are in a dilemma today is because in 1909,
when a record sold at 35 cents, instead of making the rate a percelitage
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of the list price, Congress set a flat rate of 2 cents. As record prices
went up, the rate stayed the same. Now composers, lyricists, and pub-
lishers together get the same 2 cents out of a record that sells for over
a dollar.

MIr. DRINAN. Why do you not push for a percentage?
.Mr. L{ArLIscH. I do not think it is a question of that. I think it is a

question of persuading the other side. I do not think that it has ever
been an open question.

M{r. DRINAN. Try to persuade to Congress.
MIr. IHA3XLISCII. I am perfectly willing to do that. With your's and

God's help, maybe we have a chance.
Mr. DRINAN2. You will need more than God's help.
Mr. IIALrLIscH. Unfortunately, I think you are right. I think rwe

need more than God's help. I think what we really need is to make
sure that everyone understands the situation, because I know that most
people do not understand what composers do. Most people say to me,
were you not in the movie, "The WTay WTe Were"'? And I say, no, I
just wrote the music. And they get very: depressed by that.

Second I think that if I received $10,000 based upon a 4-cent rate,
I would be happy. I think that it would bring back some self-esteem
to the composer. I think it is a rough life to live thinking that if you
have a hit, a faintastic check will come in. When the check does come
in, it is so small that they say, I cannot believe that this is it. I think
that is our problem. Most people do not iealize how low the rate really
is.

MIr. DnIN,\N. I take it, however, that you simply do not want the
total deregulation of the industry ?

Mr. IHA-rLTscu. No, because to be honest with you, composers are
artists: weB are not good businessmen. We are, I think, the easiest peo-
ple to intimidate. I must give you an example.

If today, someone in the record industry said to me that I can have
Frank Sinatra record a song of mine if, instead of 2 cents, I would
take a half-a-cent. My pride would say, for Sinatra I will pay to have
my song performed. I think what happens is that the writer gets
coerced, because the marketplace is limited by certain companies and
by certain singers. For example, as you realize, many singers record
their own material.

I would love Elton John to record my songs but normally he records
his own. I would love Stevie Wonder to record one of mine but nor-
mally he records his own. So the number of artists I have available to
,me is very small. Therefore, when one of the top artists wants'to do
a song of mine, it is very easy for the record company to bargain
against me. The company says, if you want this artist to record your
song, you are going to take less than 2 cents. If Congress sets a floor
on the rate, I will not be put in that position again:

Mlr. DRINmAN. Going back to 1909-I am reading the law here--I
find it anomalous how the Government interfered or intervened in
the regulation, the very tight regulation, of thiis particular industry,
and I am not entirely certain if the regulation is necessary, but appar-
ently there are no votes for deregufation on the other side of tlbr
controversy.

MI.r. PATrISON. You missed it.
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Mr. DRIN-AN. Oh, well then, I am sorry. I had hoped that there
was .L deregulator-I had hope because it is a deregulator here.

One last question, in most of the European nations how is that
arrived at, by statute, by agreement, or union or what?

Mr. FEIST. That is arrived at by negotiation between the Interna-
tional Federation of tile Phonographic Industry (IFPI), which rep-
resents all, I guess, of the record companies on the Continent, and a
bargaining organization representing the copyright proprietors. It
covers all records released and is the subject of renegotiation from time
to time, and it has gone from 7 to 8 percent in the last decade.

Mr. DrNAN. Cannot we have that association come to the United.
States and solve our problems a

Mr. FEIST. There is some question as to whether or not under U.S.,
laws such bargaining could take place.

Mir. DRINAN. Well, if the Congress will fix that up.
Mr. nEIST. If Congress would fix it up, it could work beautifully.
5Mr. DRINAN. Well, I am getting a little bit of hope. All right, thank

you very much, gentlemen; and I am sorry, onceagain, that I had
to miss part of your presentation.

Mr. DANIELSON. Mir. Wiggins.
Mr. WIGGINs. Mr. Nathan, did you hear or see the chart, and the

statement about the chart, that the average payment per tune was
roughly $1,400 currently and was 2 years ago roughly $600?

Mr. NATHAN. Yes; -I saw that.
MIr. WTIGGINs. Do you agree with it?
Mr. NATHAN. I have not had an opportunity, Mr. Wiggins, to check

any of these figures. It does not seem to reconcile with ours, with our
analysis, which is all royalties and all selections, and I do not know
what difference there is between released tunes and others. I will look
into the figures and analysis, and I would like to then submit ob-
servations on these, but, frankly, sir, I could not comment at the
moment on the accuracy of those fioiires.

Mr. WIGGINS. Mr. Chairman, I do hope that the witness will be
given that opportunity because that is an important chart to me, and
your comments on it would be useful.

Mr. DANIELSON. I would certainly-we would bring it up with our
chairman, but I am certain that we all want to be as well informed
as possible.

Mr. WIGGINs. Mr. Feist, you are representing publishers and I haive
a 'oncern that part of the problem is with the publishers. Does your
conscience bother you, taking 50 percent for the kind of service you
perform. which is essentially an agent service?

Mr. FRIST~. Mr. Wiggins, on this my conscience never bothered me,
and we do not get .50 percent. We do, on occasion. The only standard
contract that exists within the ubhlishlinc business generally is one
prepared by the American Guild of Authors and Comnposers. It in-
chides a blank space for the insertion of the percentage which will be
paid to the writers, and in parentheses it says, "but no less than 50
percent."

There are negotiations between some writers and publishers, just
as there are between record companies and publishers-who are
working on behalf of the song writers. It then depends on the relative
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bargaining power. There are song writers who get as much as 75
percent, tv. )-thirds, and this goes back many, many years. Also there
are occasions when the song writer and publisher become partners
in a joint enterprise. It is by no means a stereotype that there is a 50
percent division.

On the point of the publisher's role, he is not simply an agent. He
is a creative factor in the music business. It is he who discovers, in most
instances, and encourages young writers and supports them financially
as they progress in their careers. He employs many promotion people.
I think I am correct in saying tMr. Peer has a staff of 300. He follows
through on a song after the initial hit.

After the first impact of "The Way It Was"--I was speaking of Mr.
Hlamlisch's publisher-he who went out and got those 16 extra records.
They did not just fall into anybody's'lap.

I could, as you might imagine being a member of, well, a second
generation member of, the music publishing business and having had
some 40 years of my own life in it, I could go out on the role of the
publisher. I hope you will accept my assurance that it is a vital central
role in the business, and that we are not just agents who collect and
distribute. We are far more than that. We are at least, let me say, as
creative and as much a force as the record industry.

Mir. WIGGINS. Well, I will accept your statement for consideration,
but I have heard contrary statements which I will also consider. If. in
fact. the weight of evidence is that most publishers are merely agents
for their stable of writers, then the division of revenue of 50/50 does
offend my conscience.

I would like to think that you bargain at arms' length and reach an
agreeable division. I am inclined to agree with you, sir, that the creators
are often poor businessmen and that that blank space which says "not
less than 50 percent," but it'becomes 50 percent in reality in all cases,
in which event, whether it is conscionable or not, raises trust problems
that your counsel should look into.

In anv event. I share my troubles with you.
[Sulbsequently the subcommittee received the following letter from

M{r, Feist:]
.NATIONAL MiusIo PUBISnHERiS' ASSOcIATIrON, INC.,

Newo York, N.Y., October 3, IP75.

Hon. RORERT WV. KASTENHMEnTR,
Chairman, U.S. House of Representatives, Subcommittee on Cour'.%, (Sitl Liber,

ties, and Administration of Justice, Commfttce on the Jt1diciary, Washington,
D.C.

DEAR 11t CuAnuMAN: In the course of the Subcommittee's hearinz on Septem-
her 11, 1!975 regarding mechanical royalties time did not permit a fuli response to
Congressman Wiggips' question regarding the music publisher's role and share
of royalties, I tcke t",, opportunity to ezpand my answer for the record.

Thne allea,.ijon by the record industry that our function is largely that of an
adn nistrative and clerical onduit is wholly unfounded.

First, music publishers pl;!y an important creative role. Ourt business is songs:
and as Chet Atkins. head of RCA in Nashville, has said, "The song's the thing.
You can have the biggest and most expensive stludio. the best soundint mnsicians
and experienced engineers and technicians; it you don't have the song, the artist
cannot'he expected to have a hit." Neither can the record company. And in May
1974 Goddard Lieberson, then President of CBS Records and Chairman of the
Board of RIAA, in his keynote address to the International Music Industry Con-
ference in London, also noted that, "the basis of any successful record is the



-song." Some performers, he said, thou;AL they could write their own material, but
all too often their creativity tends to dry up quickly. "The time has come," Mr.
Lieberson concluded, "for the re ord industry to be more concerned and interested

:in stimulating and relying on songwriters."
.Music publishers discover and encourage new songwriting talent. They provide

many a w riter with substantial advances, annual guarantees or living allowances
'to enabkl him to u.velop his art. Their staffs often include not only business ad-
ministrators but albo creative directors, producers, editors and experts. They con-
duct workshops for novice writers, provide the kind of guidance and advice that
young writers of songs need (like young writers of books), and in many other
ways sustain and nurture the writer during the early and difficult periods of
his career.

Recordings, by way of contrast, are merely one of many media for the trans-
mittal of a song-an imiportant medium, to be sure, and more technologically
complex than most others, but not to be confused with its creative content. Music
publishers, since the days of vaudeville, have worked with all the media or out-
lets for music and will continue to do so.

Sccond, music publishers play an important promotionacl role, once a song has
been created. They make their own demonstration samples and promotional rec-
ords at their own expense for the purpose of showcasing their writers' songs.
They work to get not merely the initial recording but the maximum additional
recordings of each song-interesting a popular artist in recording a country music
selection, for example, or vice versa. They develop packages of selections or ex-
cerpts to bring their songs continually to the attention of record companies,
broadcasters, disc jockeys, motion picture producers, the makers of television or
radio commercials, and others selecting material for recording or performing.

While the record company promotes only a particular recording, the music
publisher promotes the song, the writer, his other songs and compatible selections
from their repertory. While the record industry is increasingly emphasizing cur-
rent products, the music publishing business is a "catalogue" or repertory busi-
ness which demands persistence not only in the creative function of establishing
new songs, but in the promotional function of keeping older songs constantly
before the public, seeking new opportunities for their use or new kinds of ex-
posure. No meaningful song in a publisher's repertory is ever dead. Thus,
although a record company's promotion is a temporary phenomenon while the
artist or writer is at his peak, the publisher's continuity of commitment is an
important stimulus to continuing earnings for the songwriter.

It is important to realize that as the media for communicating songs have
changed, so, too, has the nature of the publishers' promotional efforts. And as
changes inevitably will occur in the future, so, too, will the publishers' promo-

;tional activities.
Third, music publishers play an important international role, once a song

:has been created and promoted in this country. They undertake on their own or
with others its publication and promotion abroad in as many countries and

L:anguages as possible. They frequently not only select qualifed lyricists for
foreign language adaptations but also performing artists suitable for various
countries. They may have to persuade the U.S. record company's foreign affiliate
to release the original language recording overseas. They have often achieved
for a song greater success In another country than it had enjoyed here. Record
companies cannot and do not fill this role.

* Moreover, American publishers acquire songs overseas and commission ap-
propriate English language lyrics which make foreign songs acceptable and
often successful in this coui .ry.

Fourth, music publishers do indeed play an important administrative role.
They represent the author in negotiations with respect to multiple uses of his
song-not only in recordings but in motion pictures and otherwise, at home
and abroad. ThrougL. he PNMPA licensing kervice, The Harry Fox Agency, fees
are collected and audited. The importance of this efficient form of protection
for the author is indicated by the fact that recoveries made through these audits
amount to almost 5% of all royalties paid.

Finally, this brings us to the question of the di f8iont of royalties on record-
ings between songwriters and publishers. The writer's normal minimum has
been 50% for many years, and is regarded as ,,omparable to other earnings bases
of tradebook! writers as well as songwriters. (in the only 'standard" contract
that exists in the business--the American Guihl of Authors and Composers con-
tract of 1948-the author's percentage is left Lblank but the printed text specifies
that in no case is it to be less than 500%1.)



In a speeeh to a membership meeting in California, Edward Ellscu, then
President of the American Guild of Authors and Composers, stated that where
the publisher does his job in promoting a writer's song. he is surely entitled
to his 50%. And the current AGAC President, Ervin Drake, recently said, "we
view publishers as our partners in a sense-that is best expressed by the word
'symbiosis'. It is true that a publisher's work may not begin till our work is
complete; but, in the large sense, our work is not complete until they exercise
their functions properly as publishers." In short, songwriters and their pub-
lishers are partners.in the true sense of the word.

In fact, the writer's share in mechanical royalties -is frequently more than
50%, depending on his bargaining power. A Writer with a consistent record of
successis in.a very strong position to negotiate with the publisher for a higher
percentage. A successful writer may also choose to establish his own publishing
company, either an independent firm or dne managed for him by an established
publisher, publishing his own songs and, in some situations, songs by others.
For example, Charles K. Harris, a Tin Pan Alley. pioneer and the writer of
many great successful songs-such as "After The Ball," was his own publisher
and published works by others. For almost 30 Sears Irving Berlin has been his
own publisher. The list of other contemporary writers who own their own
publishing companies is so extensive that the following only suggest the extent
of this practice: John Denver, Paul simon, Elton John, Burt Bacharach, Lennon
& McCartney (The Beatles), Charlie Rich and Loretta Lynn.

Another practice by which a writer obtains more than the customary 50%
is by the establishment of his own publishing company in partnership with his
original or another publisher. Among the many who have utilized this approach
are George Gershwin, Jerome Kern, Jerry Herman ("Hello Dolly"), Walter
Donaldson ("MIy Blue Heaven"), and Rodgers & Hamminerstein.

In short, the relationship varies from writer to writer, some of whom are-also
artists, some of whom also employ their publishers as agents, and some of
whom utilize no publisher at all. That is why it would be unsafe to generalize
regarding the division of mechanical royalties between anthor and publisher,
much less legislate on the subject.

Thank you for this opportunity to provide only a brief indication of the mani-
fold activities of music publishers, their labors on behalf of writers and their
contributions to the American music scene.

Sincerely,
LEG2OARD FEIST.

Mr. DANIELSON. Mr. Hamlisch, make it brief if you can. We are
going to get a quorum call in just a minute.

Mr. HAaMLISCHI. r just want to tell Mr. Wiggins one thing having
to do with that. I feel that the argument is not with the publisher
because when I went into New York last year to compose the music
for "A Chorus Line." I did it with a new writer by the name of Ed
Kleban. hI- is not a proven writer yet. .Ee has been subsidized for the
last few years, been given money by a publishing company to actually
be able to live and to be allowed to write.

I think that for every instance where a publisher, say, is a person
who does not help, I think that there are a vast amount of people
who can tell you that there are people getting paid Ox 'l'out yet, you
know, giving material, just by having faith in an individual, and,
obviously, Ed Kleban now has proved that he is good, and the pub-
lisher now has proved that it was worth the investment.

I. just want to make sure that you understand that the plight of
the.composer is not up against the publisher because we have had gireat
success with dealings with publishers. It is elsewhere where we seem
to get into trouble.

fMr. DANIELSON. Mr. Pattisbn.
Mr. PATrIsos. Mr. Hamlisch, the $5,000 check you got, those are not

the only earnings you got from'"The ' Way Tare Were."
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Mr. HIAMLISOH. No, that is right.
Mr. PATTISON. You get earnings from ASCAP, or something like

tlhat?
Mr. HAMLIscH. T' at, again, is a situation where everything depends

on how big the record hit Is. When we talk about "The Way We Were"
and "By the Time I Get to Phoenix," we are talking about giant hits,
so the performances of ASCAP customarily will be good. When we
say, what is good, I would say that we are talking between $20,000
and $30,000 worth of peirformance on those kinds of songs.

Many times, however-and I think that the majority, particularly
in the rock and roll industry, as opposed to songs like "The Way We
Were" which becomes a standard and the Phoenix song, which is a
s 'ndard-many times you have a song hit in January and it has
died in February and you never hear it in March. And then, the
ASCAP money is very minimal. It is just a question of how many
times it is played on the radio and television, and it does not last. The
thought that it lasts forever, you know, is erroneous.

Mr. PATRISON. I understand that, but if you make hula hoops and
they are good in January and they are no good in March, the same
thing happens.

Mr. HAMLISCH. Correct.
Mr. FEIST. May I add-
Mr. DANIELmON. We are going to have to stick with Alr. Pattison's

questions at this time.
Mr. PATrIsON. I have a few other questions here. Mr. Feist, perhaps,

could answer this one, Mr. Peer.
Just as it is perfectly possible to settle your own negligence case

without a lawyer or sell your own house without a lawyer, a composer
can sell his own songs without a publisher, is not that correct? I
mean he can buy himself a typewriter. There is no law that requires
anybody-

Mr. FEIST. Oh,!no.
Mr. PArrIsoN. Or a publisher can do its own composing, is not that

correct Cannot a publisher hire a person as a composer for 40 hours a
week and say, you do not have any copyright, in other words, you
agree that as part of your employment you will turn over your copy-
right?

Mr. FEIST. Not in today's world.
Mr. PATTIs6N. But I am talking legally.
Mr. FEIST. Oh, yes.
Mr. PArSON. There is no requirement. In fact, you can buy a song,

can you not, from somebody? A guy comes along and says, I will sell
you the song for 50 bucks. I think "Goodnight, Irene" was sold that
way, 15 times I understand in 1 day to different publishers. So that
there is no statutory requirement; 50 percent is simply a custom of the
trade, equity that people belong to certain organizations have agreed
that they are not going to take less than 50 percent. You are saying
not less than 50 percent is in your contract, but you can cross that off
too, could you riot?

Mr. FEIST. Let me make clear, that contract is not universal. It is
only a standard contract.

Mr. PAvrtsoi. But, I could draw up a contract that says 10 percent,
whatever deal we want to make between the publisher.



Mr. FEIST. Precisely.
Mr. PATTISON. In 1Mr. Peer's case, he says he is having difficulty

dealing with the record companies, for example. He is going to-have--
they are going to pay him a cent and a quarter, why do you not,-you
could buy yourself machinery and make yourself, you could be in the
business, could you not?

Mr. PEER. The question of ease of entry into the record business is,
perhaps, an economic one.

MIr. PAmTIsoN. I am speaking very theoretically.
IMr. PEER. Technically, any person can be in the record industry.
Mir. PATrISON. In fact, it is being done. Are not publishers going into

the record business, and recording companies going into the publish-
ing business?

5Mr. PEER. That is true. However, the area of control in the record
business is in marketing and distribution.'It is not in creativity. The
difficulty of entry is in distribution.

Mr. PATTIsoN. And capital and a lot of other things
]Mr. PEER. That is right, but at this point in time-
iMr. PATrrSON. Oil companies can be in the marketing business or

not-be, right.
Mr. PEER. Yes, sir.
Mr. PATrIsoN. They should not be.
Mr. PEER. Sir, may I respond to your original question about the

percentage to composers?
Mr. PArrTISON. Yes.
Mr. PEER. As an example, we have signed two composers recently

that we are subsidizing. They are unproven, have not had hits, and the
percentage split between us in on a 75/25 basis because we think that
they are particularly gifted.

MIr. PTTrrISON. Yes, you are not doing that out of the goodness of
your heart?

Mr. PEER. No, we feel we need to do that in order to have them
with us.

MIr. PArrIsoN. You are buying a guy in the minor league that you
can get cheap that yoiA would not be able to get after he has made the
majors.

MIr. PEER. That is absolutely true.
Mr. PATTIsoN. YOU are building up good will with him, and he is

going to be loyal to you.
M{r. PEER. We are paying them 7 5.

iMr. PATTIsoN. I understand that, but it is simply a matter of bar-
gaining. If you thought you could achieve the same result by paying
hiim 25 percent-

Air. PEER. Absolutely. It is a free market.
MIr. PATT'ISON. I have no further questions;
Mr. DRINAN. Mr. Chairman, I have a question for Mr. Pattison. How

come you know so much about "Goodnight, Irene"?. Is he a double
agent here; is he from the industry ?

Mir. DANIELSON. YOU need not answer that.
MAr. PATTisON. That was Leadbelly. I heard Pete Seeger do that

story.
Mr. DANIELSON. Following that, Mr. Pattison-arid I am referring

to you, Mr. Iamlisch-in addition to the $5,000 that you refer to and
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the ASCAP money, do you not also receive some type of considera-
tion for the use of this in the motion picture ?

Mr. IIANfLISCH. You are looking at a person who, because I was not
happy with the way things were going as a composer-right, "the way
things were," thank you-that was a "sting" in the room there-with
my business as a composer, I went to other sources, that is, I became a
movie composer, so naturally I got tL fee. Most people are not as fortu-
nate as me.

Mr. DANIELSON. I think your answer was yes.
Mr. IIHAmIsICH. Yes, but that is just for a movie song.
Mr. DANIELsoN. That is my only question.
I would like to knowv-perhaps Mr. Feist can help me here-I think

that you and your family have been in this business for a long time,
right ?

Mr. FEIsT. That is true.
Mr. DANIELSON. I remember when I was a boy, there was a tune

called "I Wonder What's Become of Sally" and I think that it said
Feist Publishers. X

Mr. FE.sT. We never di find out.
Mir. DANIELSON. I would like to know this. About how often in your

industry is the situation one in which the publisher buys the copymrght,
takes~the total assignment or purchase, rather than just a contingent-
fee contracts

Mr. FEIsT. I would think that is almost nonexistent today.
Mr. DANIELSON. It is almost all on a contingent-fee basis, and that

would call for a percentage participation. .
Mr. FEIST. Division of the income between the writers and the perti-

nent composers.
.Mr. DANIE'SON. Of the selection of tunes you have in your portfolio,

could you give us a ball-park figure, what percentage do you own
outright of the copyright, what percentage do you have under the
contingency arrangement ?

Mr. FEIST. Since I am not now in the publishing business, may I
refer to %Mr. Peer?

Mr. DANIELSON. Except he is such a youngster.
Mr. PEER. It is my father who started the firm, sir. WVe do not have

any songs at 1ll, we have no songs in our catalog that we own on a
complete -basis.

Mr. DANIELSON. Then it would follow that if the rate we,'e raised,
the composer would participate?

MIr. PEE.R. Absolutely.
Mir. DANIELSON. It is not a situation where the successor in interest,

the copyright, would get the raise, and the composer would sit there,
as Mr. Blak'e says, and be like a fly ?

Mr. PEER. Not at all in our company, sir, and I doubt in any others
that we know about.

2Mr. DI.nNLSOX. In negotiating, how frequently does the rate exceed
2 cents ?

Mr. FETST. Only when there is a composition of e.tended ]engih: in
other words, a symphonic work which might take 20 minutes. Sonle
years ago when the LP came along, by accommodation between the
recording industry and the publishing industry, that rate was estab-
lished at a quarter of a cent a minute.
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The record industry recognized the 2 cents really was not enough
for a symphonic work that cbuld be put on one side of a record, so
that is what those figures over 2 cents cover.

Mr. DANIELSON. Could the recording industry-why cannot they
enforce the 2-cent rate in that sort of work ?

Mr.J FEIST. I would hope that they would not, but they could. I
believe they could.

Mr. DANIELSON. I was looking for some kind of a loophole here
which you could get around. Are those compositions in the public
domain, perhaps

Mr. FEIST. No, although this gives me an oppc . unity to make the
comment that I was anxious to make.

Whllen the record industry talks about classics, they are mostly talk-
ing about public domain works. There are woefully few contemporary
compositions available on recordings presently under copyright or
written by living composers, so the one-quarter cent rate would not
apply to the classics. Did I answei your question a

Mr. DANIELSON. What rate?
Mr. FEIST. One-quarter cent a minute wo,ld apply to copyrighted

classical works.
Mr. DANIELSON. I see, and the last question I have here is really,

throwing it right out into' the ring for anybody to snap at it if they
wish. Here is the question. The compulsory license seems to have served
a purpose in one respect, at least, of making the music available to any
recoi. 'ing industry or company that wishes to make a recording. The
rub comes when we come to the ceiling of 2 cenits.

It seems tc be pretty hard to have a compulsory license without some
kind of a rate or fee also included within that law, so the question
seems to be, which equity is the heavier here? Is it better to have a
compulsory license without, with a fee, or have no compulsory
licensewitl a potential of monopoly, but with open negotiations?

I just wonder if there could be some alternative. The thing that
bothers me right nos, could we have a colnpulsory license with the
provision that the licensee would nevr have to pay open to negotiation
on the first publication, but that the subseqluent licensees, the com-
pulsory licensees, could not be compelled to pay any more than the
highest rate charged by negotiation.

Mr. FEIsr. I think thlere would be great danger in that, 1Mr. Daniel-
,,on. If someone were extremely eager-and this would be usual-to

't first exposure of a new song or a new work, he might then make a
deal at anll unrealisticall. low pirice just to get it in circulation, and
then under your concept Ih wo.!_dl be tied in every one of the subsequent
licenses and every other recording of that work.

Mfr. DANIErSO.N'. Of that particular work.
.Mr. FEIsT. IIe would be tied to an unfortunate deal that he may

have m-ade for reasons of anxiety or some other-
MIr. DANIELSON. Of course, you have free enterprise entering in there

in fixing the rate. I want to think about that further. fMr. Ilanlisch,
here now, he has a real giant smash hit, and he could probably next
time around get 4 cents if he wanted to.

Thank you all very much. We must adjourn this particular com-
mittee, thls particular subcommittee hearing, subject to the call of the
Chair. I am going to leave the record open since there is no objection

57-780--76--pt. 3-15
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to have our subcommittee chairman make a final dete: rmination of how
much of this statemrent will be quoted in the permanent record, but the
committee now stands adjourned.

[Whereupon, at 12:15 p.m., the subcommittee adjourned, subject
to the call of the Chair.]

[Subsequent to the hearing the following letter was received for the
record :]

AMERICAN FEDERATION OF IUSICrANS
OF THE UNITED STATES AND CANADA,

New York, N.Y., July 8,1975.
Hon. ROBERT W. KASTENMEIER,
Chairman, Subcommittee on Courts, Citil Liberties, and the Administration of

Justice, House of Representatives, Waslhington, D.C.
DEAR MR. CHAIRMAIN: I submit this statement on behalf of the 330,000 mem-

bers of the American Federation of Musicians of the United States and Canada.
Though thoroughly committed to the objective of enhancing the materialistic

rewards for the contributions made by creative artists, we are deeply concerned
over the prbposed in -rease in mechanical royalties set forth in Section 115 of S.
22 and HR 2223.

It is one thing to enlarge the monetary return of all creative artists; it is quite
another to grant a disproportionate portion of a finite source, the profits of the
employer, to one segment of creative workers at the expense of all other such
workers. And that difference is emphasized where, as here, the favored segment
is given its share by legislative fiat whereas the others are subject to the inevi-
table vagaries and risks of collective bargaining.

Nor does our opposition to Section 115 resect the slightest desire on our part
to freeze the income of composers to that prescribed by the Congress in 1909. On
the contrary, our opposition is premised on'the indisputable fact that such income
has been handsomely improved throughout the years. When Lhe 2 cent rate was
established, the typical record consisted of one tune. W'ith the advent of tle
long-playing record, it typically consists of 10 to 12 tunes. And the income
derived from this automatic increase of better than 1000% per record has been
dramatically compounded by the explosion in sales volume in recent years.

Viewed against these profound changes in technology and sales the proposed
increase from 2 cents to3 cents per song, or % cent per minute, is far more trau-
matic than some may think. Indeed, it has been reliably estimated that this
change would impose on the industry an additional cos' of approximately 50 mil-
lion dollars a year. So heavy a burden will inevitably depress (1) production, q2)
sales and (3) the bargaining power of those unions, like the American Federa-
tion of Musicians, whose members enjoy no similar protection. The reduction of
all three would adversely affect the lot of musicians.

A drop in production would meain even fewer jobs for musicians whose unem-
ployment is already assuming the proportions of a national disgrace.

Bargaining against Congressionally mandated nest industry costs of such huge
dimensions will render even more difficult our continuing efft..ts to improve (or
indeed, even to maintain) existing standards of pay and other working condi-
tions for musicians.

And a diminution in sales will directly reduce two highly valued, significant
sources of income and work opportunities now enjoyed by musicians.

As you may know, man: years of intensive bargaining--including two national
strikes-have produced a collective agreement under which the industry con-
tributes monies to two types of funds for each record it sells.

The Special 'Payments Fund is in the nature of a supplementary wage pay-
ment' to members who work in the industry. Last year approximately 10 million
dollars was distributed to those musicians. I repeat, any 'drop in sales will auto-
inatically diminish such supplementary wage payments.

The Music Performance Trust Funds are an American phenomenon whose
uniqueness and value cannot be overstated. Their basic mission is to sustain and
encourage the use of live music which has been and continues to be seriously
curtailed by all forms of recording. This mission is achieved by providing con-
certs that are free to the public In every area of our country and Canada. The
Trustee Of these Funds is, by far, the largest single employer of 'musicians the
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world has ever known. And I am aware of no other instance where the public
enjoys such superb musical entertainiment and enrichment without any costs--
not even that of taxpayers. Here again, the drop in sales will directly reduce both
the jobs of our musicians and the joys of our citizenry.

For the. foregoing reasons-which I truly believe to be compelling-I earnestly
urge rejection of the change proposed in Section 115.

Respectfully,
IIAL C. DAVIs,

President.

U.S. SENSATE,
ComXmITTrEE ON APPROPRIATIONS,
Wl'ashington, D.C., October 8, 1975.

Hon. ROBERT W. KASTENMEIER,
Chairman, Subcommittee on Courts, Civil Liberties, and the Administration. of

Justice, Committee on the Judiciary, U.S. House of Representati*aes, lWash-
ington, D.C.

DEAl: MB. CHAuRMAN: It has come to my attention that the Subcommittee on
Courts, Civil Liberties, and the Administration of Justice is currently consider-
ing proposed amendments to Section 111 of the Omnibus Copyright Bill, H.R.
2223, which will affect copyright matters that pertain to non-contiguous cable
systems.

As the author of the amendment to the Copyright Bill which these amend-
ments would directly affect, I would like to take the opportunity to comment
on the proposed changes. Generally, I feel these proposed amendments would
have the effect of improving my amendnent. Uowever, I am concerned that if
certain provisions contained in these propos-d amendments are accepted un-
changed, the original intent of my amendment would be defeated.

Initially, I would like to express my sincere appreciation to the parties in-
volved in drafting these amendments, and in particular the representatives of
the motion picture industry. Their hard work has given the subcommittee the
opportunity to make further improvements in Section 111.

The thrust of the amendments before you is.aimed at perfecting my amend-
ment by adding several sections intended to safeguard the holders of copyrighted
video material from unlawful duplication and piracy of tapes. As I have men-
tioned, I feel that, in theory, these are desirable improvements.

Also, I am extremely pleased that all parties concerned with the effects of my
amendment are now in agreement with, and supportive of, the principle behind it.

'That is: bringing non-contiguous cable systems on an equal footing with con-
tIguous cable systems in regard to copyright matters.

However,, it is this same concern for equitable treatment which has led me
to question some additional aspects of these proposed amendments. Specifically,
I am concerned with Section 111(e) (2) of the proposed changes dealing with
legal transfer of video tapes between systems, commonly referred to as "bi-
-cycling." Unfortunately, coverage under this provision, as drafted, has excluded
Alaska as well as Hawaii. The omission of Alaska is particularly glaring in that
my state contains the largest number of cable systems directly affected by the
proposed amendments. Further, if left unchanged, these amendments would
write into law unequal treatment for systems located in non-contiguous areas. A
principal reason behind the drafting of myn amendment was to provide equal
treatment between systems in both contiguous and non-contiguous areas.

Alaska is the only non-contiguous state where the bicycling of tapes within
cable systems is an established practice. As such, it is imperative that the sub-
committee have a firm understanding of the uniqueness of cable operations in
Alaska, and the effects tLese amendments will have upon-them.

With the exception of a single national news program, and, occasionally, a
specially arranged program r great national interest, such as the first moon
landing, Alaska receives no .. ¢e television. Consequently, the nearest market
providing live television is Seattle.

The communities receiving cable service are spread across the breadth of the
state. Those located in Southeast Alaska are between 500 and 1,000 miles from
Seattle, while Point Barrow is almost 2,000 miles from live television broadcast-
-Ing. Thus, not only are these cable systems a great distance from Seattle but they
are also very distant from one another.
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These cable systems are located in small communities where there is usuarly
one predominant industry, such as fish , or timber. The largest communities
served by cable systems are Ketchikan and Juneau with 6,000 and 7,090 persons
respectively. The average population for ail these communities is approximately
3,000 persons. Several, such as Kotzebue, Nome, and Point Barrow,. are Native
communities where television is r t only an educational and entertainment
medium, but also is a primary tool in efforts to combat a most serious problem
of alcoholism.

Thus, cable systems in Alaska are an integral part of the still developing com-
munications .network of the state. In most cases, they provide these small com-
munities with their only video link with the oatside world.

The cable systems serving these areas are already saddled with many difficult
problems stemming from their isolation. The bicycling of tapes enables these syb-
teins to cope with the tremendous expense involved in providing cable service in
Alaska. Since most of the 12 small communities which'have cable systems receive
programming originally taped in Seattle, exclusion from the section pertaining
to bicycling ,would cause significant disruption in programming and service a.
well as requiring these stations to pay an added expense which they cannot
bear. The exclusion of Alaska cable stations from the established practice of
bicycling tapes within systems while allowing such practic. in other non-contigu-
ous zones would be a grave injustice.

Additionally. I, would like to point out a problem contained in Section 111(e)
(1) (C) (ii) which deals with prevention of duplication during the actual taping
process. Again, this appears to be a proposal designed to cover only a certain
portion of non-contiguous cable operations, namely those which have their own
taping facilities. Ta,ing for cable system- in Alaska is done in Seattle by separate
firms. As such, there is no possible way cable systems of this type can guarantee
they will prevent duplication (during taping) by facilities they neither own nor
operate.

Although I am sure that the subcommittee is familiar with the legislative his-
tory of the "Stevens Amendment," I do believe a cursory review of its purpose
will be helpful in understanding the problems I have outlined.

Cable systems in non-contiguous zones, such as in Alaska and Guam, are too
far from the mainland to receive television signals off the air or by microwave.
Therefore, there is no way these systems can get their full programming with-
out taping. The taping is done in the contiguous 48 states and shipped for cable-
casting. When aired, the program is a nonsimultaneous secondary transmission.

Under present law, cable systems 4that take signals off the air or receive them
by microwave for simultaneous broadcast do not violate copyright laws. This
principle has been supported in Fortnightly Corp. vs. The United Arti8ts Tele-
vision Broadcasting System, (342 US 296) and Teleprompter Corporation vs.
Columbia Broadcasting Systein, (43 LW 4323). However, the law is unclear with
respect-to cable systems which broadcast non-simultaneously.

The Congress has expressed its opinion, as evidenced in the Copyright Bill,
that copyright owners should be compensated for cable transmission. The crole
broadcasters have accepted this in principle. The technique which will be em-
ployed to achieve this will require cable broadcasters to pay a fee into a gentral
,fund from which copyright holders may draw payments. This technique is de-
signed to avoid protracted individual bargaining over programs and prices.

Unfortunately, because of the unclear legal status of non-contiguous cable sys-
tems, this'is precisely what has begun to develop in these areas. Non-contiguous
cable systems. have found themselves faced with the very real threat of pro-
gram-by-program; system-by-system negotiations with every single copyright
holder for permission to carry programming.

My amendment was designed to place all cable systems on ali equal basis under
the law. and to help disperse legal clouds shrouding the status of non-contlguous
cable systems as regards copyright matters. That is why I am concerned that
any further changes regarding this situation retain this "equal footing" concept
between cable systems.

As your subcommittee may know, Alaskan cable systems did enter into a
consent agreement last year with certain motion picture corporations covering
the use of copyrighted material. This is a three year agreement of which one
year has already, expired.

This con.;ent agreement does, not :,olve the basic problems addressed- by my
amendment. It simply binds tle parties to a temporary settlement covering a
certain percentage of broadcast programming. The threat of further litigation
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from other soarces, and/or renegotiation upon the expiration of current settle-
ments fully exists. It should be remembered that these cable systems are now
paying copyrigh t while their contiguous counterparts are not.

Also of note .,s the act that this current agreement allows for the bicycling
of tapes as has been the custom in Alaska.

As the subcommittee knows, the tremendous changes, technological and other-
wise, which have occurred since the initial copyright laws were drafted in 1909
have rendered many of these statutes obsolete while spawning vast new areas
of uncertainty with respect to copyright protection and application. The Con-
gress has been working bn a total package approach to general copyright re-
vision for many years now.

It has always been my belief that a comprehensive, long-term approach to
copyright revision is the proper course. Because of this I have attempted to
.address matters of concern to my state in this area strictly within the body
of the Omnibus Copyright Bill.

It is my sincere hope that the subcommittee will recognize that any agree-
.ment pertaining to the unique problem of non-contiguous cable operation shnould
include all systems it affects if drafted into the Copyright Bill. To do otherwise
'would be contrary to the spirit of equitable reform.

Accordingly, in order that the deficiencies I have outlined be corrected, I am
recommending that the following changes be made in the amendments to Seet:on
111 of H.R. 2223 proposed by Mr. Richard L. Brown in his September 15 letter
to the subcommittee and subsequently presented before the subcommittee by
representatives of Guam Cable Telex ision and the motion picture industry dur-
ing hearings on the Copyright Bill held September 18.

In the proposed amendment to H.R. 2223, Section 111 (e) (2) (C) (ii), which
reads: "prevents duplication while in the possession of the facility making the
videotape for the system," should be changed to read: "prevents unatthorized
duplication while in the possession of the facility making the videotape for the
system, where the facility is owned by or under the control of the system,".

This wording will allow for full compliance with this section by cable systems
which ovn their own taping facilities as well as those who do not.

Additionally, that part of Section 111(e) (2) of the proposed amendments
which reads: "except that any cable system in Guam, the Northern Mariana
Islands, or the Trust Territory of the Pacific Islands may transfer," should be
changed to read: "except that any cable system in Alaska, Hawaii, Guam, the
Northern Mariana Islands, or the Trust Telritory of the Pacific Islands may
transfer,".

Further, that portion of Section 111(e) (2) of the proposed amendments which
reads: "to another cable system in Guam, the Northern Mariana Islands or the
Trust Territory of the Pacific Islands, if :" should be changed to read: "betweeml
and among cable systems in Alaska; between and among cable syetems in
Hawaii; between and among cable systems in Guam, the iorthern Mariana
Islands and the Trust Territory of the Paoiflo Islands, if:".

Again, I must emphasize that I do feel these underlined changes are essential
if the keynote principle of equitable treatment between cable systems is to be
maintained.

I would greatly appreciate the inclusion of my letter in your hearing record at
the appropriate place.

Thank you very much for your consideration of this matter which is of great
importance to the cable systems in Alaska and elsewhere. I, stand ready to work
with you on this matter should you desire it.

If you desire any more information on this subject, please don't hesitate to
contact me or have one of your staff contact Ernie I(elly at x41038.

With best wishes,
Cordially,

TED STEVENS, U.S. Senator.





COPYRIGHT LAW REVISION

THURSDAR', SEPTEMBER 18, 1975

HOUSE OF REPRESENTATIVES,
SUBCOImrITrEE ON COURTS, CIVIm LIBERTIES,

AND THE ADMIINISTRATION OF JUSTICE
OF THE CO[MMITTEE ON THIE JUDICIARY,

Washington, D.C.
The subcommittee met, pursuant to recess, at 10:15 a.m., in room

2226, Rayburn House Office Building, the Honorable Rbbert WV.
Kastenmeier [chairman of the subcommittee] presiding.

Present: Representatives Kastenmeier, Drinan, Pattison, Railsback,,
and Wiggins.

Also present: Herbert Fuchs, counsel; and Thomas E. Mooney,
associate counsel.

Mr. KASTEN3EIERn. The committee will come to order. This morning's
hearing on copyright law revision relates to a number of miscel-
laneous issues. First, we shall receive testimony from four witnesses
who wish to be heard on the so-called manufacturing clause, section
601 of It.R. 2223. We will examine these witnesses when they have all
testified.

At earlier hearings, the subcommittee received testimony of govern-
mental witnesses, notably from the State Department, on this partic-
ular issue.

Second, we are scheduled to hear testimony on ILR. 4965, introduced
by Mr. Won Pat, Delegate from Guam, that would provide a non-
simultaneous recording right for transmission on cable systems irr
noncontiguQus areas.

Third, we. will hear testimony on ep!lemeral recording right pro-
visions, with respect to music of a religious nature, section 112(c) of the
bill.

Lastly, we will receive further testimony on public radio and the,
handicapped.

At this ti;ne, ;hen, the Cha'r is vert pleased to welcome our first
wvitness, Mr, O. R. Strackbein, representing International Allied
Printing Trades Association. Mr. Strackbein, you testified before the
subcommittee just over 10 years ago in August of 1965. We welcomer
you back.

TESTIMONY OF O. R. STRACKBEB', REPRESENTINd INTERNA-
.TIONAL ALLIED PRINTING TRADES ASSOCIATION

Mr. SIRAnBBEiN. Tlhak you. It seems quite a while from when
I testified on this sulbiect the last time. I am happy to be back. I hope
this time that we will go through.

(1663)



I appear here as the legislative representative of the International
Allied rinting Trades Association to testify on H.R. 2223, a bill for
the general revision of the copyright laws.

The Internatibnal Allied 'Printing Trades Association is composed
of the combined printing trades unions affiliated with the American
Federation of Labor and Congress of Industrial Organizations.

These unions are:
The International Typographical TJiiion;
The Graphic Arts International Union; and
The International Printing and Graphic Communications Union.
When I testified previously, there were, I think, five or six of

these international unions, but there have been some mergers since
that tire, and the number is now down to three, but the membershllip
remains at upwards of 576,000. So, I will skip that part and go on to
the substance of their position.

We believe that the manufacturing clause, which has been in exist-
ence in somewhat of a modified form since 1909, should be retained as
it stands in IR. 29223, unmodified. The original purpose of tile clause
itself remains unchanged. Numerous assaults have been made against
it over the years, but it has stood the test of time. It is not necessary
here to spell out the meaning of the clause other than to say that with
a reasonable exception all books of nondramatic literary material,
authored by an American national, printed in the English language
must. in order to enjoy copyright protection in this country, be manu-
factured in this country. 'he exception is that of 2,000 copies to per-
mit testing the market.

The reason for this requirement is the maintenance of employment
in this country at levels of compensation and under working conditions
that ate in keeping with the standard of living achieved here and
maintained-over the years.

Until recently foreign wage L..veas have remained at levels far below
those prevailing in this country, including the printing trades.

While durin.: the recent worldwide inflationary period foreign
wages have ri6en, the narrowing of the wage differential may be tem-
porary. It is still quite wide in any event, and imports of printed
matter by t' country have increased from $97.2 million in 1966 to

$271.3 million in 1974. This represents a near tripling of imports.
Some of this sharp increase may be attributable to the removal of our

duty on books under the Flc:ence Convention which was negotiated
under the auspices of UNESCO, the United Nntions Educational,
Scientific and Cultural Organization, and ratified by the Senate. It
took effect in 1966.

Opposition to the manufacturing clause is often based on the sim-
plistic objection that it is protectionist. However, a copyright is
itself protectionist in the sense that it bestows a monopoly on the
author or his publisher. That nurpose is contained in section 8, article I,
of our Constitution. The purpose is to promote the progress of science
and useful arts, by securing for limited times to au,;hnrs and inven-
tors the exclusive right to their respective writings ai. discoveries.

The Universal Copyright Convention extends copyrigt* privileges in
this countrv to foreign publishers but does not preclude this countrv's
setting forth t!.,. .'.ditions under which the monopoly privilege nlay
be enjoyed. Foreign authors ,,t' A,ot excluded from the enjoyment of



copyright in this country. They must merely, under :the clause,, con-
form to the conditions that will place them rn the same plane as
American authors. I

The importation of books, free of duty, has increased from $48
million in 1967 to $125 million in -1974. They are included in the more
general classification of printed matter and represent nearly a half of
the total as recited in a preceding paragraph.

With importation free of duty, the principal inducement to manu-
facture books abroad, as indicated above, lies in generally lower wages
prevailing in many foreign countries. Of principal concern to the
printing trades in this country are possible sources-of cheap labor such
as still prevail in the Far East and across our borders in Mexico.

Wage comparisons admittedly leave much to be desired if the pur-
pose is to determine comparative costs of production. Rates of wages
-must be translated through exchange rates, and when these fluctuate as
they have in recent times, we encounter considerable difficulty in-arriv-
ing at satiFsfactory comparisons. Moreover, productivity, which is to
say output per man-hour, varies considerably from country to coun-
try. Tlie so-called fringe benefits may also vary from country to
country.

Yet, when all this hais been said, two other considerations will con-
tribute to the relevance of comparative wage rates. In recent years,
productivity in other industrial countries has advanced quite sharply.
The United States no longer enjoys the great lead in this respect
that was formerly her advantage. The .higher wages here went hand in
hand in many instances with higher output per man-hour. Modern
technlology, including that of the printing industry, is now quite widely
diffused throughout the world, at least in many countries.

Second, tlie wage differentials between the American pripting in-
dustry and the foreign are, in some instances, still very wide, especially
so far as countries of the Far East are concerned, as well as Latin
America.

NoV I have a listing here, iMr. Chairman, of comparative wage rates
and:

Mr. ICASTENmEmR. Without objection, your entireh statement with
the detailed listings will be accepted for the record.

Mr. STR1ACKBEIN. I think it 'is probably enough, without running
through thes'lists, to say that, go far as the Far Eastern counrries are
concerned, like Japan, Korea, Hong Kong, et cetera, which are most
likely to export books to this country and where publishers have the
books printed, their monthly rates look more like our weeldy rates,
or even Lss. The same is true of Mexico.

Now, in the Euiopean countries, such as Britain, Belgium, France,
West Germany, and so on, the rates are considerably higher or mark-
edly higher than they are in the Far Eastern and Latin American
countries, but yet those rates are also, still lingering quite distinctly
below those prevailing in this country.

In Britain, for example,,turning to page 7 of my statement, the wage
for the printing trade was paid at the level of $62 !fr t3 pographers and
lithographers and gravure-printers in 1974. That ir, of course, per
week. But, in this country, the American rate for bookbinders was $150,
while the. rate for typographers was $212 and for gravure-printers,
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$269. So you will see a considerable gatp between the. British rate in
the printing trades and those prev ailingan this counttry.

W'est Germany's were highler than in Britain and higher than those
in France. Norway and sweden and Switzerland hiave distinctly
higher rates than these other countries.

Mir. KASTENMEIER. Thank you. We have a system'of allocating time
to witnesses, and you have exceeded your 5. minutes' time, unless Mr.
Van Arkel -wishes to concede all of his time. He, too, has 5 minutes.

Mr. VAN ARKEL. Why don't I give him 3 minutes and--
Mlr. IaSTE-MEIER. Well, I think he has already consumed 3 minutes

·of your time.
Mr. STRACKBEIN. You mean I have consumed.that much of his time

'beyond my own?
Mr. IKASTENMEIER. Yes.
5Mr. STRACKBEIN. Well, in that case, I have just about completed

.the whole statement, by picking up these rates. Switzerland does have
the highest rate amongst the countries that were tabulated, but Swit-
zerland is not a- country'that, I think will give us trouble in this field.

Mr. IKASTEN'mrEBR. Well, thiak you.
[The prepared statement of 0. R. Strackbein follows:]

.STATE MENT OF O. R. STRACKBEIN, LEGISLATIVE REPRESENTATIVE, INTERNATIONAL
ALLED PRINTING TRADES A~SOCIATION

I appear before you as the Legislative Representative of the International
Allied Printing Trades Association to testify on H.R. 2223, a bill for the general
revision of the copyright laws.

The 'International Allied Printing Trades Ass ciation is composed of the com-
bined printing trades unions affiliated with the-Anerican Federation of Labor
and Congress of Industrial Organizations.

These Unions are; The International Typographical Union; The Graphic Arts
International Union; The International Printing and Graphic Communications
Union.

The Graphic Arts International Union resulted from a merger of the Book-
binders, Photoengravers and the Lithographers Unions.

The International Printing and Graphic Communications Union formerly con
sisted of Lhe Printing Pressmen and the Stereotypers and Electrotypers Unions.

The combined membership of these unions is upward of 375,000.
Since the last general copyright law revision in 1909 these unions have sulp

ported, first the inclusion and, second,'the retention of the so-called Mianufactur-
ing Clause of our Copyright law. In the sixty-sis years since that time the Clause
(embodied in Chapter e, Section 601 of IH.R. 2223) has been mhodified only mar-

'ginally.
We believe that it should be retained as it stands in H.R. 2223, unmodified.

The original purpose of the Clause itself remains unchanged. Numerous assaults
have -been made against it over the years but it has stood the test of time. It
is not necessary here to spell out the meaning of the Clause other than to say
that with a reasonable :xception all books of nondramatic literary material.
authored by an American national, printed in the Englisti language mbsrt, in
order to enjoy copyright protection in this country, be manufactured in this coun-
try. The exception is that of 2,000 copies to permit testing the market.

The reason for this requirement is the maintenance of employment' in this '

country at levels oi compensation and under o'rkling conditions that are-in keep-
luig with the standard of living achieved here and maintained over the years.

Until recently foreign wage levels have remained at levels far below those
preyailin'g in this country, including the printing trades.

While during the recent world-wide :nflationary period foreign wages have
risen, the narowing of the wage differential may be temporary. It is still quite
wide. In 'any event imports of printed matter by this country has increased from
$97.2 milli6n in 1966 to $271.3 million in 1974. 'This represents a near tripling of
imports.
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Some of this sharp increase may be attributable to the removal-of our duty on
looks under the Florence Convention which was negotiated under the auspiies of
UNESCO (United Nations Educational, Scientific and Cultural Organization)
and ratified by-the Senate. It took effect in 1966.

Opposition to.the-Manufacturing Clause is often based on the simplistic objec-
tion that it is protectionist However, a copyright is -itself protectionist in the
sense that it bestows a monopoly on the auithor. That .purpose is contained in
Section 8, Article I of our Constitution. The purpose is "to prdmote the Progress
of Science and useful Arts, by securing for limited times to Authors and
Inventors the exclusive Right to their respective Writings and Discoveries".

The Universal Copyright Convention extends copyright privileges in this
country to foreign publishers but does not preclude this' country's setting forth
the conditions under whlich the monopoly privilege may be enjoyed. Foreign
authors are not excluded from the enjoyment of copyright in this country. They
must merely conform to the conditions that will place them on the same plane
as American authors.

The -importation of books (free of duty) has increased from $48,000,000 in
1967 to $125,000,000 in 1974. They are included in the moregeneral classification
-of printed matter and represent nearly a haif of the total as recited in a
preceding paragraph..

-With-importation free of duty -the principal inducement to manufacture books
abroad, as indicated above. lies in generally lower i'ages prevailing in many
foreign countries. Of principal concern to the printing trades in this country
are possible sources of cheap labor such as still prevail in the Far Eastand across
our borders in Mexico.

Wage comparisons admittedly-leave much to be 'desired if the purpose is to
stermine comparative costs of production. Rates of wages must be translated
borough exchange rates, and when these -fluctuate as they have in recent times

w .e encounter considerable difficulty in arriving at satisfactory comparisons.
Moreover productivity, which is to say, output per man-hour, varies considerably
from country to country. The so-called fringe benefits may also vary from
country to country.

Yet when all this has been said two other considerations will contribute to
the relevance of comparative wage rates. In recent years-productivity in other
industrial countries has advanced quite sharply. The United States no longer
enjoys the great lead in this respect that was formerly her advantage. The
higher wages here went hand-in-hand in many instances with higher output
per man-hour. Modern technology, including that of the printing industry, is:now
quite widely diffused.

Secondly, the wage differentials between the American printing industry and
the foreign are in some instances still very wide, especially sofar as countries
-of the Far East are concerned, as well as Latin America.

In the United: States the average. gross earnings of production or nonsuper-
visory workers in the manufacture of books, was $161.93 per week -in 1973, or
44.11 per-hour. (Bureau of Labor Statistics, U.S. Department of Labor, March
1974). There were, of course, higher rates as well as lower ones. The average
pay of compositors hand or machine, ranged from $5.52 per hour in Atlanta to
$&10 in .New York in October 1973. Bookbinders (machine sewing) in the same
centers -received an average pay from $4.15 to $4.53 in Atlanta and San Francisco,
respectively, for females; from $5.78 to $7.39 in New York for males; Press opera-
tors ranged from $5.52 to $8.10 in Atlanta aid New York, respectively.

.In Mexico machine or ,hand compositors (adults) earned 93.6 cents per hour
in i973. Press operators, rotary or flat, received an average of $1.07 per hour.
Unskilled workers earned only 66.0 cents per hour. (Source: Bulletin- of Labour
Statistics, 2nd quarter, 1974. International Labor Office, Geneva).

Here we see a strong contrast with the earnings in this country. The differential
is over 4 to 1 in the United States in relation to the level in Mexico.

'In Hong Eong for hand compositors the hourly wages were 6 cents per- hour
in 1973 while machiniecompositors received an average of 91 cents. B:ookbinders
received from 49 cents to 60 cents depending on whether they were female or-male.
Press operators received an average of 71 cents. (Source: same as for Mexican
wages).

Taiwafiese earnings are given on a monthly basis. In 1978 the monthly earnings
in Taiwan in the printing industry ranged upward from $79.96 In'May to $89.60
in November (the conversion from the Taiwanese dollar to the U.S. dollar
made at rate of 88.38 to 1 U.S. dollar). Typesetting and bookbinding rates
ranged'from $60.18 in April to $64.17 in December 1978.
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The montlily hours from which these rates were derived, weregenerally in
the range of 230 to,250 hours. If the monthly rates as shown ihb.the. preceding
paragraph are :reduced to hourly rates, their low level becomes glaringly
obvious. An $80 per month rate drops to the low level of 34 cents If converted
to an hourly rate, assuming the number of hours worked per month was 230
or some 53 -hours per week. If 250 hours are used as a base, the hourly, rate
drops to 32 cents. (Source: Monthly Bulletin of Labor Statistics, June 1974.
Executive Yuan, China). Additional compensation in all manufacturing, (includ-
ing printing) is estimated to be 15-20% ii Taiwan. This addition would,
however, not affect the differential -between U.S. and.Taiwanese wages signifi-
cantly.

Korean wages are reported on a monthly basis, based on "regular employees.'"
In printing and publishing the rate is shown as-:T7.90 per month for 1973. The
number, of days worked averaged 25.3 per month. The daily average rate was
therefore $2.96, or about 33 cents per hour. By 1975 the pay had risen to $105 per
Iaonth or $4.32 per day. This would represent some 48 cents per hour. (Source
Monthly Statistics of Korea, June 1975, Economic Planning Board, Korea.)
The conversion from the Korean won has been made at the rate of 398 won
per $1.U.S. for, 1973.

The report states that an addition from 25-30 percent should be made to the
wage' rates as reported. However, such anr adjustment would still leave the
hourly' rate of 1973 which was calculated at 33 cents no higher than about 42
cents. The 1975 rate would be lifted to about 61 cents per hour.

The areas of such low wages are potential sources for the development of
book-printing at low cost. Books so printed could enjoy copyright protection
in this country under Universal Copyright Convention. The maintenance of
the conditions now in effect in the form of the Manufacturing Clause, assuring
manufacture in this country as a condition precedent to the enjoyment of a
monopoly in this market, is both legally justified and fair as a quid pro quo
to enjoyment of our market, particularly since the duty on imports has already
been removed.

European wages in the printing trades, though varying substantially among
some of the countries, are well above those prevailing in the Far East and
Mexico.

France and Britain are on the low side. According to the publication, "Inter-
national Graphic Federation Journal," the-standard rates of pay per week for
skilled labor in the printing trades were at the level of $62-$64 in Britain, for
typographers, lithographers and gravure printers, in 1974. Conversion was at
$2.36 to the £. The French rates ranged from $83 to $8.!, while bookbinders
and packagers were at the lower level of $5.5 per week. The American rate for
bookbinders wau $150 while the rate for lithographers was $212 and that of
gravure printers was $269.

Both West Germany and' Belgium had higher weekly rates. The Belgian
rates ranged from $103 for packaging and $120 for bookbinding to $140 for
newspaper offices. From 9% to 14% should be added. Typographers, for example,
at '$124 received an-additional 121% bringing them to about $140.

West German rates ranged from $126, average for all trades, to $142 for ma-
chine compositors, the highest. Bookbinders, in the highest age and wage
group were paid $122.

The highest European wages in the printing trades were paid in Norway,
Sweden and Switzerland. The Norwegian rates ranged from $143 per week
for packaging to $191 for lithographers. The Swedish rates ranged from $119
for bookbinders and packaging to $176 for skilled typographers. Lithographers
and gravure printers received $175. The Swiss rates ranged from $169 for
packaging to $212 for machine compositors. American rates, however, were
still above even the Swiss rates, the highest in Europe, in some of the trades.

While some European countries are much nearer to our level of wages than
thoseof the Far East, they nevertheless still leave a considerable gap. What
applies to the Far East and Mexico is therefore also applicable, to Europe with
respect to retention of the Manufacturing Clause, albeit with somewhat lesser
force..

Mr. LsNTE rEwER. Our next witness is Mr. Gerhard Van Arkel,
general cunsel, International Typographical Union. 3Mr. Van Arkel
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has' an extensive Statement with materials appended to it, which will
be received and accepted and printed in full in the record.

[The statem ent of Gerhard Van Arkel follows :]

BEFORE THE HOUSE 4JUDICIARY COMMITTEE; SUBCOMMITTEE ON' COPYRIGHT

I have previously testified before this Subcommittee. I have re-read my earlier
testimony and statement on the subject of the manufacturing clause, and believe
that no major changes or additions are required. I have therefore taken 'the
liberty of resubmitting my earlier testimony and statement as my statement to
the Subcommittee on this series of hearings.

Respectfully,
GERHaRD P. VAN ARKEL.

COPYRIGHT LAW REVISION

HOUSE OF REPRESENTATIVES,
SUBcoMTrrTEE NO..3 OF THE

COmit lTTEE ON THE JUDICIARY,
Augu8t 12, 1965,'Washington, D.C.

STATEMENT OF GERHARD VAN ABBEL, GENERAL COUNSEL, INTERNATIONAL TYPO-
GRAPHICAL UNION, ACCOMPANIED BY JOE BArLEY, VICE PRESIDENT, INTERNATIONaAL'
T-YPOGBAPHICAL UNION

Mr. VAN ABKEL. Mr. Chairman and members of the committee, my name is
Gerhard Van Arkel, of the firm of Van Arkel & Kaiser, Washington, D.C. I
represent here the International Typographical Union. AFL-CIO, which has
long been interested in this subject matter, in support of the Register's recom-
pmendation that a manufacturing clause be continued in our copyright law.

;With me is Mr. Joe Bailey, a vice president of the International Typographical
Union, who does not plAn to testify but who will be available tv answer any
questions which the subcommittee may wish to put to him..

I have submitted to the committee a statement setting forth our position on
th( issues which are involved in this matter. I shall try to summarize, in my
presentation here, and I shall try to d6 it somewhat more briefly than Mir.
Frase did yesterday on behalf of the publishers. I hope the membersof the com-
mittee will understand that I do this out of respect for the time pressures that I
know are -on this committee, and not because I could not, if I chose, talk as long
as Mr. Frase or because we are less interested in this subject matter than he is.

I would strongly urge that in considering this problem the thought that should
be uppermost in your minds is that we are not talking about free trade. Insofar
as the American market today is concerned, there is free trade in books. There is
a purely nominal tariff of 3 or 7 percent only. There is no other restriction of any
kind imposed by statute, regulation, or otherwise which restricts, in any respect,
the number of. books that any person, or the type of book which any person,
American or foreign, can import into the United States. We have thus absolutely
free trade in books.

You gentlemen have been considering amending the copyright law, and witness
after witness whophas appeared before your committee has stressed the obvious
fact that the grant of a copyright is the grant of a monopoly.

Now I do not have to develop the thesis that monopoly and free trade are at
the opposite ends of the pole, and that they are not reconcilable.

Our position here is that foreign manufacturers should have the right, which
they now have, to have their work performed anywhere in the world by that labor
which is,most exploited and works under the most degraded conditions, and to
import that product into this country without restriction.

As I say, that right they now enjoy. Or that they can by American law exclude
American manufacturers from the American domestic market under certain
reasonable conditions. 9

But We object to their being granted both this unlimited right of importation
and an,unlimited monopoly of the American market at the end,of it.

I suggestf to the committee that there are only two questions properly before
you. The fikst is, may the Cofigress Impo2. reasonable conditions oii the.grant
of copyright? The second is, is the manufa w.ring clausea'reasonabie condition?

Noiw the first of those need nhot detain us. Your whole hearffigs have been
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airected to the question what kind of conditions should be imposed on the grapt
of copyright. Who may have a copyright, what does the copyright extend to, who
is the infrfiger, and all the rest of it. This we think is in line with the constitu-
tional power granted to Congress in this field.

Now as to the second question, whether or not the manufacturing clause is a
reasonable requiremient, about 15 years ago the Honorable Sam Bass Warner, who
had. beenr a Register of Copyrights and who was t stanch defender of the manu-
facturing clause, did a very perceptive study cf this clause and its origins.

Heifound,thhat its inception this clause was exactly what we assert it now to
be. That is to say, at that time it was an entirely acceptable conditibio imposed on
the grant of a very much desired privilege; namely, the right to have a monopoly
of the American inarket. As he pointed out, this was the method that the Congress
adopted to reconcile the interests of the British in obtaining copyright in the
United States and the desire of the American public to have English editibns
under reasonable conditions.

Prior to that time, as has been pointed out, there was no protection for foreign
nationals in this country and there was no protection for American authors in
England. The. result was that English titles were pirated in this country
generously and that American titles were pirated in Great Britain.

A ,'ood bitEof t.hecoyvnss that-was shown by the witnes\es yesterday about the
· ., cal practices, if I can call them that, of American publishers in pirating
_. . sh titles was quite unnecessary because the British were doing exactly the
sc.;e thing with our titles.

So that the grant of copyright accompanied by the manufacturing clause was
the method which the Congress and all other interests chose to impose as a
condition on the grant of this very much desired privilege in the United StateF.

It is, of course, difficult to compare wage rates in different countries. In my
statement I have made an effort to do so. On page 4 Sir. Fuchs points out that
I neglected .to say in the statement that the wage rates there referred to are
wage rates of printing trade workers abrbad. But those comparisons show that
the country which most nearly'approximates our wage rates, M lich is Sweden,
has an axerage wage rite of less than half of ours. I should have mentioned
Canada, w;hose rates are approximately equal to ours.

The lowest of them, Belgian women, is only about a tenth of our wage rates.
I have not been able to obtain statistics, but we know that wage rates in the
Far East and in large parus of South America are below even these levels.

So this p)oints up the glaring discrepancies between wage rates abroad aid
in this country and it illustrates, I think, our basic point that we should not
create a condition in which work can be done under the most degraded working
conditions anywhere in the world and still have unlimited entry 'into the United
States and a right to exclude American manufacturers from our domestic market
as a consequence. '

Nowv we have made certain points in this statement which I should like to
discuss briefly. ^

In' the first place, we would welcome a provision which would exempt
Canadi particularly from the manufacturing clause. This has a bearing on a
good hit of the testimony that was' given yesterday, where it was pointed out
that there is a lot of friction with the Canadians, and we think that where wage
rafes are comparable, as they are between Canada and the United Stateq, that
there ought to be .ome provision made, we suggest by way of a Preqidential
finding, that if another country has wage rates comparable to ours then the
provision of the manufacturing clause should not apply.

This is particularly significant if you consider the export figures and import
figures which 'Mr. Prase presented to you yesterday. Those figures show an excess
of exports from the United States over imports, but about 45 ptrcent of our
exports go to Canada, and we import practically nothing from Canada.

So.that if-you take the Canadian figures out of the statistics that Mr. Frase
presented to yon yesterday, they make a far less one-bided picture than the
statistics which he produced would make it appear.

By the same token, almost 40 percent of our imports are from Great BHitain
so that, insofar as Great Britain is concerned, there is hardly any inequality
whatsoever.

I would just, like to addsthat our concern is not with fair competition. If wage
'rates are apiproxniately equal in another country, we are confident that'American
mianufacturers and American workers can get along with them. But 'we think
that this is a desirablechange to make with r~eect to the manufacturing clause.
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We are troubled by the proposal which the Register of Copyrights makes to.
increase the niumber of copies from 1,500 to 3,500 that may be imported iDto this
country. This makes it necessary. for me to go back into a little more history. The
original Copyright Act of 1891, which granted for the first time copyright protec-
tion to foreigners in this country, was carried:forward with some tightening up
in the act of 1909. In 1949 those requirements were, we think, very generously
lightened insofar as foreign interests are concerned. The number of books that
might be imported was increased from 1 to 1,500. The length of time within
which registration was required was increased from 60 days to 6 months, and the
period of time in which publi?ation in this country was required was increased
from 6 months to'5 years.

The unions- at that time supported these amendments. They were based on
the simple theory that this would enable the foreign manufacturers to test the
American market in order to determine whether or not the publication of an
American edition was feasible.

Those we thought at the time were generous concessions to the interests of
foreign manufacturers, and we still think that they were.

Ndo I have, i ot heard from any source any complaint that this number of
1,600 was inadequate- for the ~purpose? of testing the market. We recognize,
however, that the market has grown. We, therefore, would not object to some
modest inerease. But the proposal to increase it substantially over 100.percent
seems to us misguided, and we believe that no basis has been shown to justify
that dramatie increase in the number of copies that might be imported.

Now i would -like to say a 'wored about the problem of reproduction proofs
which was gone into at some length here yesterday. For the members of the
committee who were not here, I should state that this problem arises from the
fact that in our interpretation the present law requires that in order to meet the
conditions of the manufacturing clause, all the work has to be done in this
country.

Under new methods of printing which have been developed, it is now entirely
feasible, however, to have type set' abroad and, instead of importing type into
the United States, to import into it what I shall call "reproduction proofs"-
though this covers a multitude of processes, including such things as computeir
tapes,,paper reproductions, and so forth.

Instead of importing the type, howvever, it is easy eriough to put on a Jet
plane a small package containing the reproduction proofs of the type and to
introduce them.into this country.

Now some publishers have taken the position that under present law this
practice is lawful. We assert, that it is not; that is to say, that loss of copyright
follows from the adoption of this practice. We have not been able to bring this
to a- judicial, determination because we have no standing to sue in court. The
penalty that is involved, the loss of copyright, is not one that can be directed at
us because we do not hold aiiy copyright.

We are confident, however, that the matter will be judicially resolved before
too long. Mr. Frase yesterday objected that the Congress should-not adopt this
proposal because' it is indefinite, because the Register of Copyright admits he
does not know what the present statute means. But I put it to you that daily
Congress adopts statutes of ihich they do not know the preeise meanning. Ynn
adopt a statute saying that a utility must charge reasonable rates, that a certain
transaction must take place in good faith, that a certain act must be done within
a reasonable time.

There is nothing new or different about the Congress leaviig to the courts the
job of interpreting statutory language, which is in substance what the Register of
Conyrights proposes be done here.

The mere fact that the language may have some ambiguniqes-we insist'there
ia no ambigulty--that the present statete clearly outlaws this prc. tice, we think
this is no valid' reason why the C.ongress should not leave thi§ matter to later
judicial determination, aid we are confident what the outcome of such litigation
would be.

Now I shall only briefly mention the fact that, while we have our types of
violent disagreerment with the publishers, we do support their position on fair
ilse. We think tliat' the copyright law should not be, repealed in effect by'granting
a right to any person to make as many copies by whatever means he chooses
of a copyrighted work.

,If I could, I would like to make a few comments about the testimony you'heard
here yesterday.
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As I understood the' thrust of the testimony yesterday, it was directed -at two
points The first is that the repeal of the manufacturing clause would not make
a bit of difference to anybody. We were told that British book manufacturers had
said they didn't care whether it remained on the books or was repealed. We were
told this could not affect the interests of the printing trades workers or the
American manufacturers.

In short, one was left with the impression that the committee was wasting its
time in considering this subject matter because it made no difference to anybody.

On the other hand, we were assured that the retention of tlie manufacturing
clause was stifling scholarship, that it was crippling the publishing industry,
that it was a horrendous offense' against morals and against society. We were
told that the publishers did not object practically, they merely objected in prin-
ciple to the manufacturing clause.

As Senator Jim Watson, of Indiana, used to be fond of saying, "There are
times when every politician must rise above principle," and this is -one case
where the publishers have in fact risen above principle. I think they don't care
any more about money than I do about my right eye. I think that quite clearly
their effort is to have the opportunity to search around the world to find where
the work can be done most cheaply and hence most profitably to them.

But I think, of particular significance, Mr. Frase, in testifying for the book
publishers, did a little boasting about how right he was in 1954 when he stated
that the repeal of the manufacturing clause as to works produced by foreign
authors in the English language would have no effect on the market, and he
rather intimated that we were very stupid at that time in, thinking that it might
make a difference.

He had a lot of statistics to prove how right he was and how wrong we were.
Now I do not know whether you have copies of his statement, but if you will

look at- page 19, there appears there a table which shows the comparative volume
of trade books in English, imported and manufactured in the United States in
1953, 1958, and 1964.

If you will look at the column headed "Percent of total copies," the 1954 amend-
ment applied, as I have stated, only to books in English of foreign authorship.
If you look on tne first line under "Imported," you will see that in 1953 the
percentage is 1.8 percent. That in 1958 it was 3.5 percent, or just about 100 per-
cent more. That in 1.964 it was 4.8 percent. That is, in a period of less than 10
-years there has been a 250-percent rise, approximately, in the number of books
of foreign authorship in English imported into this country.

I will- leave it to the mejmbers of this committee to say whether or not a 250-
percent increase is or is not a dramatic increase and whether or not those figures
support Mr. Frase's contention that the repeal of this clause in this respect would
make no difference or whether they support our contentio,, 'made at that time,
that it could and would have an economic impact.

What I have not done, but perhaps some attention ought to be given to it, the
percentage of books- in English by foreign authors is, as these figures show, a
relatively small percentage of the total books manufactured and imported into the
FUnited States. But if you take a rise of 250 percent in less than. 10 years or ,of
about 25 percent a year, extrapolate that over another 10 or 20 years, you will get
to some really dramatic figures. And if you apply those same percentages, then,
to the total book manufacturing industry in the United States which voulld,
'course, be affected by the total repeal of the clause, then I think you will spe
some very dramatic impact indeed on the American book manufacturing iudustry.

So tilat we insist that Mr. Frase's figures, far from supporting his assertion
that the manufacturing clause will make no difference, are clearly belied by the
figures that he himself has produced and that his accuracy as a- prophet cnn,be
highly questioned in the-light of the kind of testimony which he gave in 019,4
which he repented here yesterday.

Now we were also told yesterday that we are stifling scholarship by asking for
the retention of the manufacturing clause. Now, cross my heiirt ani: hope t
die,.I-a'` not against scholarshib, and neither is the ITU. We are all for-it. You
-wll' rcall in the testimony you -have-heard aloutfhe way in which publiAliers-
are ,qtifiilg scholarship because of their insistehce on.fairuse provisions in -the
copyright laws. That scholirship ought to be assisted by giving an unliminted
right of copying.

You have beard the publishers' angulisled reply that they should not be asked
to subst3l.e scholarship by giving tlem free books, that dlibraries.nid, schbolars
and iiiiversities and so forth ought to pay the full price of their books.
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trades workers in the Uniited States should not be asked to subsidize scholar-
ship. I suppose there would be a great increase in the printing of scholarly works
if the printers in the United States would agree to set them for nothing or even
if you cut the wages of printing workers in the United States in half, this would
probably increase the amount of scholarly printing.

No one that i know of has proposed that that be done. I don't know how it
is in other fields, but in the particular field in which' I am interested, labor
relations, I would say tha: a good half of the so-called scholarly works that come
across my desk are pure, Unadulterated junk which. should never have seen the
light of day. They are long, tedious studies devoted to 'proving the obvious, done
I think frequently by young persons solely because, they think that With an
M.A. or a Ph. D. they will geta somewhat higher salary in the teaching
profession.

Be that as it may, I would like to point out that last fall I was taken on a tour
of -the Princeton University Library. I was most impressed by two things. One,
by the extraordinarily high percentage of books in that very busy library which
had never in the long history of the library been taken out by anyone. They,
simply sat there on the shelves. *

No. 2, by the fantastic problems they were having in simply finding physical
space to store the books that were coming off the presses.

So X think that there is another side to this business that we ought to have
an unlimited right of any person who ,says he -is a scholar- to put his work in
print, and particularly to do it at the expense of American printing trades
workers.,

Yesterday you heard a great deal of testimony about how the printing industry
4in the United States had grown, about howv much our exports exceeded our
imports, about I believe 21 new university presses having been established in
the last 10 years, generally about the very healthy state of the industry.

What no witness mentioned, however, in giving these figures, was that all
of these results had been achieved with the manufacturing clause on the;books.
ALr. Frase's statistics .ione demonstrate how very hazardous it is to say that
conditions will continue-to be the same if this clause is repealed. If I cannot
prove that the enormous increase in the importation of foreign authors writing
in English is due to the repeal of the manufacturing clause, Mr. Frase cannot
demonstrate that it is despite that either.

By the same token, if this clause is repealed, I am confident that you will be
accomplishing a substantial revolution in this industry which may have sub.
stantially'adverse effects on our international position as well as on our d6mestic
market. If these desirable results have been achieved in the printing industry,
to the extent that they are due to the skill and, competence of our members we
are of course proud of them.

I earlier stated we do not fear fair competition but we do think that the effort
of this committee ought to be by the kind of amendment I have suggested-to
pull the wages of foreign printing trades Workers up to our level rather than
tdoglve foreign manufacturers a bonus in the form of a monopoly of the American
market because tley have degraded working conditions.

In short, the kind of amendmient I have proposed here, which would relieve
the importer of the manufacturing clause if they were produced, under sub-
stantially similar conditions to ours, would manifestly give 'he foreign industry
an incentive to raise their living standards to ours rather than, as I have said,
a bonus for;maintaining the exploitive conditions which are prevalent in this
industry in many other parts of the world.

I am grateful for this opportunity to appear before the committee. I thank
you for the patience with which you have heard me out.'

Mr. IAST:NMEIE. Thbank you, Mir. Van Arkel.
I think we are familiar with the tact that there has been an effort made among

various interests on :this 4qesticn 'of the manufacturing clause in the -revision
bill.to see whether the differences could not be reconciled. I gather they"have not.
When, X asked Mr. Frase yesteiday about the state of this, he said that they
largely fell down on- the question of reproduction proofs.

I--wonder if you could confirm that-or whether you have a different view of
the, sate' o negotiations among thle'various interests on this quostiob;

'Mr. VAlf AnuxE I would say in dnswer to, that, Mr. Chairman,' that I' lavegno
doubtsab6ut what the publishers' strategyhias been and it seemed to mine that
they'wvere confirmed ~by ev'erything that -Mr.'-Frase said y'esterday. WThey have

57-786--76--pt. 3-19
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long, sought the entire repeal of this clause. What they have in piactice done
with some success has been to try to whittle it down. Their present effort is to
.whittle it down to take typesetting out of the manufacturing clause. This for tlie
obvious'reason that this is the Particular part of the operation which it is now
most feasible to perform abroad.

Insofar as presswork and binding is concerned, there still-is a problem6because
of distance insofar. as competitioh is concerned. There is substantially none inso-
far as typesetting is concerned. With- a'jet airplane you can Fget copy from New
York to-the Netherlands as fast as you caii getdt from New York to Chicago. The
problem of shipping is nonexistent because you put some reproduction proofs in
an envelope and bring it in.

The publTohers' present obvious objective is to cut this particular part out of
the manufactuiriig clause. In -the first place, we say that this is a dilution of
the entire clause of.a kind that should not be tolerated.

Second, lwe are-utterly confident in our own mind-that if the Congress adopts
that, that in 5 years or 10 years when transportation has become cheaper, when
larger jet .planes make the imp.ort of books easier, that the publishers will be

ck here again saying now you have to exclude binding and presswork and so
forth. In short, their whole objective has been to whittle this clause down until
it no longer exists. It was this -that they insisted ofn as a condition of any agree-
ment, and it Was this that all of the -allied printing trades, understanding, what
was up, refused to accept.

Mr. KaSTENMEIE. Mr. Van Arkel, the ITU is a member of the Allied Printing
Trades Association?

MIr. VAN ARXa.E. Yes, we are.
Mr. KASTENMEIEB. Represented by Mr. Strackbein who testified yesterday?
Mir. VAN AEREL. Yes, we are.
Mr. KASTENM.ER. Do. you not consider that 601 and chapter 6 in its present

state is a whittling down of the manufacturing clause?
Mr. VAN ARxKL. In one important respect we think it is, Mr. Chairman. This

is one that we do not object to. It seems to me that the most Importent change
that the Register has proposed in the clause is that violation of the clause shall
not entail a complete abandonment of copyright. That is to say, insofar as movie
rights, and so forth, are concerned, even if a work is produced in violation of the
manufacturing clause the author would continue to have thoserights.

We agree with that recommendation and we welcome, indeed, this additional
protection for American authors. It has no relevance to our concern, and there-
fore we think it:is a perfectly fair amendment to protect the interests of Amer-
ican authors and others.

Now as to other changes in it, it is true that there are certain other c'anges
but we have not raised objection to.them in our statement and 'they are h gely,
we feel, of a technical nature that do not prejudice what we feel to be our
essential position.

I would llke to say, however, that I had just a moment to glance at the state-
ment of lir. French this morning with rc ,pect' to the recommendations of the
D13II for revision of the c6pyrigtiawv, and I agree very strongly with the rec-
ommendations that Mr. Frer.ch makes in this statement for the Book Mannu-
facturers Institute. I have to sayfthat I scanned-it hurriedly, so I may haveto
come back to you and say I disagree with something. -But'insofar as I have looked'
it over, I agree strongly with hiseproposed amendments.

Mr. KASTENMEER. Do I understand your position really to be that you would
approye of chapter 6 as it now stands, you .,ould prefer to exempt Canada from
the manufacturing clause, which, would' be a coricessiou, ard you would change
the figures in terms of number of permitted volumes for any sirsb2 edition?

Mir. VAN-ARKEL. That is right.
Mir. KASTENMENEB. And you would change some language with reference to

reproduction proofs?
Mr. VAi AuBEL. No, with respect to that'issue, Mr. Chairman, I would be less

than candid if I did not-say 'hat we would support the'posltion which other wit-
nesses :have taken before the committee that if the Congress deemed it' wise, it
would be desirable to -clarify the language to make -it clear that reproduction
proofs are covered within-the manufacturing clause.

However, failing suchran amendment, we are content with the proposal which
the Register has made on this subject matter which is essentially to leave the law
as it is, leave it to a later Judicial determination as to whether reproduction
proofs, are or are -not covered. I say that because of our confidence that our
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position is correct that reproduction proofs are covered by present statutory
language.

Mr. POF?. Would the chairman yield?
Mr. KASTENMEIEE. Yes, I yield.
Mr. POFa. I would like to clarify your answer to one of the chairman's ques-

tions. Ain I correct, or not, that you use Canada only as an example of a country
that might be exempted from the manufacturing clause?

Mr. VAN ARBE. Yes.
Mr. POFF. You propose an amendment that would give the Executive the dis-

cretion to grant exemptions in those areas where the wage levelis comparable to
that in the United States?

Mr. VAN AERzL; That is right.
Mr. Pope. Certainly this would apply to Canada?
Mr. VAN Ai r.R That is right.
Mir. PoFr. An- likely not elsewhere?.
Mr. VAN AaiEL. I don't know any other place. There may be other places. I have

not examined statistics. Of course, you are quite right, Mr. Congressman, I thank
you foi-pointing it out, that we are not asking for legislation with respect to
Canada. We think its practical impact, as of this time, would be limited to
Canada. But we say if you will adopt an amenidment saying that countries with
comparable wage conditions shall be exempted from the manufacturing clause,
then, obviously, it gives other foreign countries an incentive to lift theie wage
rates to the level that we enjoy in this country. This, we think, i3 desirable inter-
ial and internationalbpolicy.

Mr. POFF. I ask your pardon, but I wanted that point to be clear, and I am sure
the witness did, too.

Mr. VAN AnXEL. I am grateful you asked that.
Mr. KASTENMEIER. Is it not true that wage rates for all commodities differ

throughout the world from the standards set by the United States?
Mr. VAN Ananm. I wish I could give a more definite answer to that question,

Mr. -Jongressmau. I simply have not compared wage rates in any area other than
the printing trades;

Mr. KASTENMELER. Would it not be your belief?
Mr. VAN ARKEL. I assume that is probably true. But I also point out that there,

are few other commodities thbt can be shipped in an envelope, that is, where you
have had important amounts of work done, work which is expensive to do, which.
takes a long time to do, which you can put in an envelope and put on a jet air-
plane and have in:this country within a matter of a-fe* hours.

If you are talking about sewing machines, bicycles,.steel, or any other com-
modity, you have to absorb substantial cost. of shipment; you have the problem'of
delays in shipment and all the rest. These are missing, particularly in the area of
typesetting and of reproduction proofs.

Mr. KAsTENMEIER. Actually, this is a clause for the protection of the American
printing industry, is it not?

Mr. VAN ARKEL. Well, Mr. Chairman, I would like to repeat that the origins
of th',I -clause show very clearly that it was not a protective device. It was a con-
di;.on attached to a domestic privilege and it was done with the consent of all
the parties who were interested at that time.

Now it is true that this thing has been phrased in terms of free trade against
protectionism. I think that is an entirely wrong way to,look at it. I insist once
more -that we are talking about excluding American manufacturers by American
law from the American domestic market, and that this is not a question of protec-
tionism or free trade, this is .a question of a desirable way tohandle copyright

We are constantly- told that the manufacturing clause has nothing to do
with copyright, that it has no place in the copyright law. It is obvious that it
has the most intimate relationship to American domestic copyright. There is
a question whLther or not it is an appropriate condition to impose on the grant
of an exclusive monopoly in the United States.

Mr. KASTENMEIER. IS it true as the witness stated yesterday that the United
States is the only cGntry that has a manufacturinig clause in it~ copyright' law?

Mr. VANA ABRxE, I would-like-to say a word about that. I have gone into that
in-my statement, Mr. Chairman. Practically every country in the world except,
the United States, in the,patent.field, has what is called a working requirement.
incliding England. Under the working requirement, unless you manufacture in
the country granting thefbatent, you lose your patent right. If you will look at
Mr. Warner's statement,, there appears to : be, reason to, believe that this was:
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the antecedent of the manufacturing clause in this country in the copyright
field.

Now I have heard of no American activity to remove the working requirement
from British law as' an exclusionary device directed against American manu-
facturers, and I would regard it as a highly questionable intrusion into domestic,
British affairs for Americans. to take any such action. I think this is an appro-
priate requirement for England to impose if it chooses.

Mr. Frase yesterday mentioned' the fact that some 20 countries have become
parties to the Florence ,Convention, thereby eliminating any tariffs on books.
What he failed to state-was that there are all kinds of ways of skinning a cat.
France, for example, fiatly forbids the importation of large quantities of books
into its country. There is no point in talking about a.tariff on goods that you are
not allowed to ship into the country.

Mexico has the requirement that if you don't translate into Spanish within
3 years, you:lose-youfr copyright. Brazil and Portugal require licenses to import
,books and yoi have an awful time getting a license if your book is in Portuguese.

-In short,,any effort to portray us as kind of dogs in the manger who are
excluding stuff, 'and. other countries as generously permitting the importation,
of anything we. want to send them, is entirely incorrect.

Many of them achieve it tiirbugh currency controls, for example. Sure, you
can get a copyright in the country, -but if you try to exploit the copyright, you
can't take your profits out of the country, which is of course a limitation on the
copyright. We permit foreigners to exploit copyright here to take the profits out
of the'country. In-short, to portray us as some kind of devils iii this respect and
other countries as completely free and easy is an entirely erroneous impression
for anyone to leave.

Mr., KASTENMEIER. Mr. St. Onge.
MIr. ST. ONGE. No questions.% '
Mr KASTENMEIEP, Mr. Eidwards?
Mr. EDWARDs;No questions.
IMr. KASTENMEIXE. Mr.4enzer.
MIr. TENZER. I have nbo questions because I did not hear yesterday's testimony.

I would like to assure'the witness that this committee will give a qualitative
.rather than a quantitative analysis to the testimony in accordance with your
reniarks. r

IMr. 'VAN AnRKEL.- Iam grateful for that thought.
Mr. POFF. Of course, following the' sentiment my colleague has just expressed,

it sometimes becomes necessary in evaluating qualitatively to consider the impact
of certain quantities. That is the line my questions will take right now.,

First, I will qu.ote from the statement of the Register in order that you may
comment on it. He says:

"The 3,500-copy figure was suggested as the point, in the present book'market,
beyond which it is generally more costly for a publisher to import.copies than
to 'manufactfre an edition here. As such it would be the equivalent of 1,500
copies in the market of 1949, when the statute was amended to provide a 1,500-
copy limit on importation."

Do you care to comment on that statement?
Mr. VAN`ARKEL. Yes, I will be glad to, Mr; Congressman.
As I stated earlier, the '1949 amendments, which the printing trades unions

supported,' adopted:a simple single test; namely, that foreign manufacturers ought
to have'theright to test the Amer' :an market to determine whether or not it was
economically feasible to bring out an American edition. Now I- think it is obvious
from the Register's own statementthat he has departed from that standard. He
is not now. talking about what is required to test the Amer.can market. Heis in
effect converting that infito a test of profitability of production in the United States.
What he seems to me to be saying in that language that you-quoted is that it is-not
economically feasible to prepare editions of less than 3,500 copies in the United
States, and .therefore, *e sare going to grant this exclusive monopoly on editions
of less than 3,00 copies of foreign' manufacture.

'Now we think thiat is a wrong standard. We think the standard ought to remain
whatit has bten; namely, the testing of the market standard. 'I have stated that
we have no objection, in view of the fact that the market is much larger now than
it'*aW in 1949, to amodesttincrease in that amount. But we say that'to increage it
by substantially over 100 percent at one jump is totally unwarrinted.

I repeat that I have not 'heard anyone say that the-standard of 1,M500' copies
is insufficient for testing the market under present-day conditions So that if you
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adopt'the standard which the Congress has historically used in dealing with this
problem, I can see no justification whatsoever for a jump of over 100 percent.

Mr. POFF. NOW, language has a habitrof meaning one thing to one person and
something else to another person.

Mr. Vim ABUKSE. That is why Congressmen' hold hearings.
Mr. POFF. ExaDtly. "Testing the market" means something to me, but I am not

sure it means exactly what it should mean. Would you care to define that phrase?
Mr. VAN Ai EiL. MvI understanding of the phrase, Congressman, is that prior

to 1949 you'could only bring in one copy of the work. Obviously withione copy you
cannot determine what the reaction of the American market to that one book -will
be. However, what the foreign manufacturer inay noiv do under present law is
to bring in 1;500 books. He can put them on sale in, let us assume, 10 major book-
stores. If they sell'like hotcakes and are quickly exhausted, lie knows that there
is a demand in this country sufficient to warrant the publication of'an American
edition. If all 1,500 stand idly on the shelves for 5 years, he knows then that an
American edition would be a waste of time and oni6ey. This, I say, was the incep-
tion of the clause. This, I think, is the a/ppropriate ground on which it should be
appraised. We thiuk that, apprised by any such standard, that the 3,500 require-
ment is way over what anyone can demonstrate, is the necessity of the situation.

Mr. PoFF. Do you have any, figures indicating the amount or tle' percentage in-
crease ii the market since 1949?

Mr. VAN ARxlI.. I'ani perfectly willing to accept the statements which appear,
I believe Mr. Frase covers this in some of the tables attached' to his presentation.
On page 36 of this stateiment, Table5': Growth'cf the U.S. Printinfg and Publish-
ing Inidustry, he has the iates for 1947, 1954, 1958, and 1963. In tiiebookbinding
and related industries -well, it has gone up 'about 'a 100 pi erceiit in that. In bdok
publilshing I note it has gone up.even more than that.'

Mr. POFF. I understand that the increase niight be appropriately based oh, the
ackn'owledged fact that' the inarket has expdnded.

Mr. VAN ARRELT I dzn't thiiik that follows, Mr. Congressman.
Mr. PO' It do'ei,' . Ncessarilyfollow in tandem.
Mr. VAN Ausirx¥.. l c . t 'the foreign manufacturer wants, what he,has under

pregent ,ldw nd 's , . have no objection to, Is the right to Pring into this
country,'a sufficient nummber of books to find out whether there is a popular de-
mand foi ,hem. Now that 9gure is not necessarily related to the total amount of
book pu', .'sliing.done in 'this country. -It might have been necessary, for example,
in 1820 ,ichen the book publishing industr. wvas in its infancy in "thi country and
production was very low, it might even then have been necessary to introdiie
1,500 cdibes in order to test the market.

By the same token, in a very'largely-expanded market that w.ay still.be ade-
quate. In any event, what I would like io see is debate focused ,,h1at' is"'s-eon
not on the issue of what size edition is profitable 'for the American manufocturer
to produce,, as the Register in- effect, it seems to,me, in his comments suggests.

Mr. PbrF. Do I also correctly understand that while you would favor the in-
crease up to ,,000 as a preference to the proposal to :ncrease it to 3,500, you would
not make yIs the guiding criterion in the decision?

Mr. I7N ARxr. INo. As I say, we have no objection ,to some modest ,iicrease in
this. We' recognize that the market Isbigger, our couitry 'i idiore populous. It
may well be that a case can be made out for the importation bf an addittinal'
number of copies, but we think in one fell swoop to more than double it has not
been shown to be necessary.,We are fearful that tLis will mean that quite a num-
ber of editions will be published outside the United States whikh otherowise would
be'published here, and that therefore'this major change in the law sh6uld not,
at this time, be undertaken.

Mr. Poir. Thank you.
3Mr. 'AsT.c hzMR. Thank you very much, Mr. Van Arkel. That was an excellent

statement.
Mr. V¥;6 AREL., Thank you, Mr, Chairman.
Mr. KISTENMEIE?. Also, Mr. Bailey.
Mr. BAiLEY, Thank you.
Mr. KASTENrJEIER. I assume, Mr. Van_-..kel, that yotu vwould like your text to be

made parti f th 'record?
Mr. VA,-qAnxKL..Emphatically, Mr. Chairmian. Theire are a number of things I

did not cover In my oral testimony.
Mr. KAsTNMEXPER. The,printed statement of Mr. Van Arkel wll '1e made a part

of fhe record.,
[lEr; Van Ark'el's-prLupared statement follows:]
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STATEMENT OF GEBRABD VAN ABRKEL, GENERAL COUNSEL, INTEBRATIONAL
TYPOGRAP.HICAL UNION

The International Typographical Union, with a membership of some 114,000,
represents printers throughout the Uiiited States and Canada. It is affilated
with the Interilational Allied Printing Trades Association, composed of unions
in the graphic arts field, and with the AFL-CIO. Our purpose here is to sup-
port the provisions of section 601 of the proposed bills, the so-called manufactur-
ingclause. .

The history of this clause was. carefully analyzed by the Honorabie Sam B.
Warner, former.Register of Copyrights, in a speech to the Book Makers Institute
Convention in October .1951. He pointed out that the original Copyright Act
of 1790 pirovided n0o protection whatever to foreigners, in, this respect following
British law. This led to conmplaints by American authors that they were dis-
criminrated against, since no royalties were paid British authors, and to wvhole-
sale pirating 9f British titles'byl us and of American titles by theBritish. Mr.
Warner noted that the manufacturing clause "was chosen as the way 6it' of
this dilemma of how to secure'both royalties for English authors and cheap
Englisli lbooks for Amefican readers." It was first suggested by a group of Boston
booksellers in 1838. (See 'miemorial of the Book-sellers of-Boston against the
passage of the International copyright, law, 25th Cong., 2d ses,., H. Doe. 340.) It
won gradual acceptance and was incorporated in the Copyrijht Act of 1891.
Thereafter England also,allowed iur autfiors to copyright their' w6rks there;
pirating ceased and all parties were pr6tected. This principle was carried
bforward in thi'Copyright Act of 1909.

But foreign authors experienced some difficulty in obtaining copyright in this
country. In 1949 the requirements were notably relaxed so that"authors and
booklinanufacturers might introdluie into this country 1,500, rather than 1,copy;,
they were permitted 6 months rather than 60 days to register their book; and
they were required to manufacture within the JUnited States within 5 years
rather than within 6 months. The unioni members of the International, Allied
'rinting'Tirades' Association, including the ITU, at that timbe supported 'these

amendments. They were based on a simple theory; namely, that b., importing
1,500 copies, over a period of '5 years, foreign manufacturers, would have an
opportunity to test the American market to determine whether an American
edition was desirable. We felt then, and we feel now, that these' Wer generous
concessions to the'interest of foreign authors and manufacturers.

It should be borne i'n mind that there are presently large exemfptions from
the manufacturing clause; for books in ot'er than the English language, for
books in English by foreign authors, for the blind, and for others. The history
of the clause' thus' shows that this was not some protectionist scheme dreamed
up by grieedy book 'manufactuire,; and those representing their'employees; it
was a condition attached to 'a much-desired privilege, that Is, copyright In this
c6untry'fbr forfeihs' authois'and manufacturers.

Basic, we feel, to any discussion of the merits of -this clause is the fact that It
has nothing to do with free trade. There is 'today tree trade in the import of
took's intoithe'tUiited States except for the pureey nominal 3 percent or 7 percent
tariff, 'which it is proposed. to abolish. There is no statute or any other restric-
tion on 't.eijiminortation of' boois, 'except perhais for- s;_h matters as libel6us,
pdrnograpli,;: 6r subversive'writings.

Thi' cbmniittee i{s considering copyright law. The whole point and purpose of
a cdpyright Is to grant a monopoly. Those ivho advocate th elimination of
the manufacturing clause seek both fr&e trade ind thie 'grant of an unlimited
mon.,poly, within the United States obtained, under 'the Universal ,opyriglit
Convention, by the mere act of printing a symbol on the work. Easinig the re-
qfiIrementb for0obbtaiiing a monopoly can hardly be described as-,a victory for
free trad-. Hence this problem is not to be settled by falsely portrayfing it as
a battle between free traders and probtectionist interests. The only valid ques-
tions before this committee are whether Anierican ,law properly' may impose
conditions on the grant of 'nonopoly, and if it may, what conditions are proper.

As to the first qiiestionr, the answer -"dmits of no doubt. The congressional
power in this area stems from section 8, article I, of the Consti tutiorn, granting
the Congress the 'power "To promote the' Progress Of Science and useful Arts, by

ecetirin~g for limited Times to Authors and Inventors the exclusive Right to
their- respective Writings and Discoveries." Manifestly, this must mean, to
promote.the progress of the useful arts wcithin the United States; it ishla'rdly
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to be supposed that tneframers of the Const' tution were concerned with their
promotion abroad. Thus we say that ~the 'Constitution not only permits, but
requires, the-Congress to exercise its power in the American interest and thus
enables it to impose such .conditions on.the grant of these monopolies as it deems
wise.

The second question is Whether the manufacturing clause is a reasonable and
desirable limitation on such a monopoly grant. We assert that it is. It rather
obviously rests on the premise that the foreign manufacturer shall be subject to
the competition of the American book manufacturer on an equal 'and non-
discriminatory basis, without the grant of a monopoly; or, if he wighes a monop-
oly, that he must publish the excess over 1,500 copies~in this country, within 5
years-hardly onerous conditions. Insofar as competitioni in this field is con-
cerned, the foreign manufacturer, as we show subsequently, has a sometimes
,spectacular, advantage over -his American competitor in. the lowver wages he
pays. We assert that foreign manufacturers ought to have the right, which
they now have, to shop around the world to find where their work can be done
under the most degrading standards, or the right to a monopoly in this country,
butt not both. As I have pointed out,,the advocates of repeal of this clause seek
free trade with a monopoly at the, end of it.

It is of course difficult, if not impossible, to obtain completely accurate com-
parisons of wages as between different countries; such matters as finge benefits,
currency changes, differing work weeks and the like may somewhLc distort any
calculations. But these minor variations cannot conceal the vast d4screpancies
between United States and foreign, wage rates. In 1963, we calculate that the
average wage of the ITU members in the United States was at an hourly rate (of
about $3.50 with a daily rate of about $27. In Belgium, the 1964 ILO Yearbook
of Labor Statistics shows it was about $0.75 per hour for men and $0.38 for
women; in Denmark, about $1.30 for men ant less than $1 for women; in France,
less than $1 for men; in 'West 'Germany, about $1.10 for men and $0.60 for women;
in Italy, about $0.70 for men; in Luxembourg, about $0.80 for men; in the Nether-
lauds, about $0.77 for men; in Norway, about $1.25 for men and $0.85 for women;
in Sweden, about $1.50 for men and $1.10 for women; in the United Kingdom,
about $1.16 for men and $0.80 for women. These figures are roughly computed
on average hourly or weekly rates without considering fringe benefits which
are substantial in all countries, including the United States; for example, we
believe that there would be a still W-ider variation ff earnings at overtime rates
in the United States were included in 'the computation. But the highest wage
rate, that in Sweden, is less than half the U.S. rate, and the lowest, that of
Belgian women, is only a little more tha/n a tenth. We'have not even attempted to
compute the rates for Japan and other'Far East coantries, or for South America
but believe that they are substantially below even these figures. Nor is there
any reason for believing that present figures are materially different from those
of 1963, the latest year for which statistics are available.

The importance of these discrepancies ought to be considered in thte light of
other developments in the industry. One of the more important is the develop-
ment of the jet airplane, which makes it possible to get copy from the United
States to foreign countries about as quickly as from New York to New Haven.
The other is the technological revolution which has been going on in thu'industry,
including principally computers and photdgraphic typesetting and a host of' as-
soclated devices, '-hich make it entirely feasible to perforfm 'work abroad which,
for technical reasons, could not be handled 'there within even comparatively
recent years. In short, distance is no longer an equalizer of competitidn to any
significant degree, and is steadily becoming less so.

We are heartened by the fact that the Register of Copyrights has recommended
the inclusion of section 601, retaiiing the basic principle of this legislation. As
he notes at page 144 of part 6 of his Report on Copyright Revisioh,, "the manu-
facturing requirements would be much more limited iri scope than those of the
present law." The principal change, we feel, is one, to which wve do not object,
that violation of the clause should not deprive copyright owner.s of rights, such
as performing, dramatization, motion picture rights, and the like which are not
related to the reproduction and distribution of copies. Tliese other rights are
foreign to our interest, and we welcome this degree of protection foir authors
and other interests. While we could discuss the many changes proposed at con-
siderable length, we shall confine ourselves to three points.

First, we would urge that provisions. be ii¥chided to exempt from the operation
of the clause works produced in a country where wage standards are substan-



tially comparable to 'thoSe of the fnitte States.'We think immediately of Can-
ada; there may be others, arin if- iin the future ofher c6untiies apjii'oach our
staridards tliey too should be exempted. Our whole concern .is that competition
should 6b on a fair basis, and iinot to see which country can starve its printing
trades workters the quickest. Where equal, or approximately equal, conditions
prevail we are confident that iAmerican miniiufacturers and their employees-can
meet such competition. But. we do not believe that foreign nationals ahould have
the right to take advantage of'the mist exploited grdap of workers to be found,
and also be granted a m6onpoh of the .Aifi erican market. One or the other, but
not both.

Second, :we are troubled by the proposed increase in the number of permissible
eopi.A to be impdIr, zi from 1,500 to 3;500. This is a jump of over 100 percent.
The ohly explanation of this proposal we have .seen is to- be found at: page 145
of part 6 that "this figure was suggested as the point,'in the present book market,
beyond which it is generally more costly for' a publisher to import copies than
to manufacture an edition here."' We ,re not told by whom this ivas suggested,
or the data on which it is based.' Tle criterion used seems to us a departure
from previous approaches to this prib.blem,,:ii lich were biied on giving foreign
manufacturers, an.opportunity to test the m-arket, and nbt an preserving the
competitive position of domestic ma//u'facturers.

What the'Regilter's statement appears to iiiean is that it is-not, in general,
profitablekto produce an edition'of less than 3,500 copies, and that we will there-
fore concede fiill copyright protection. to the foreign enterprise&on the unprofit-
able less-than-3,;00 business. We feel'this fo be a wrong approach. The testing
of the market.is still the properi critrion. We 'recognize that the market is
larger than It was in' 1i9, and thst lperaps some greater opportunity to test
should now be'accorded. We ;would' not oppose some -modest increase in' present
figures, perhaps to 2,000, but thlie iarket has not increased over 100 perceit
and we surminse that the figure of 3,500 is eith'r ain arbitrary guess or is based-on
an improper standard.

The third, and'by far our most important problem, relates to what I shall call
reproduction proofs, though actually the problem 'is hmuch broader and includo,
a host of new and substitute prpcesses ;Which have comi.e to-replace traditional
methods of typesetting. In one way or ainother, as alreads: suggested, these new
'nrocesses make it possible' to set type outside the United States but, by reproduc-
ihg it on film, paper, tape or in another form, avoid the shipment of the actual
-tvpe into. this country.'

'That this practice is a c'ear violation of existing law appears to' us to admit
of no reasonable doubt. Sectioni 601(c) of the present act pibvides that the
requirements of the manufacturing clause are met if books .have l'oini printed
from "type set in the United States" or-froimf "plates made in the U ited States
from t.ype set therein" or, if it is by ' lithographic or photoeng-rai:ingproces',
then "by a process performed wholly in the United' States." If any other
process is used then "every step in their reproductive mannfacturc'",,ust have
been performed in the United' States. We do not see how the statute can
be read bothe'rwise. This is not tlie appropriate forum in which to file a brief
on this problem, but it ,is a well-settled canon of statutory interpretation that
one. looks to the evil which Congress intended to eliminate to discover the
meaning of lainguage. The mere fact that the Congress did not in the staitnte
passed in 1909 mention reproduction proofs or computers, both then quite
unknown, is no adequate dr ound for permitting that this patent evasion .of the
congressional intent that works should be manufactured in the United States

That this is a correct reading, is buttressed, we feel, by the bill, introduced by
the chairman of this committee in the 2d session of the 88th Conigress at the re-
quest of the Register of Copyrights, H.R. 11947, which in section 43(c) proposed
to clarify the language of the statute by providing that '-'a copy has not been
wholly manufactured in the United States if any step in the process of its
reproductive manufacture, :ncludinribut not limited to the composition of type
and the preparation of sheets, film, pa,.tes, mats, reproduction proofs, tapes, or
other devices for the reproduction of copies by any process, took place-outside
the United States."

The report of the Register already cited, at page 146, states that the "nresent
law is unclear on this point" (whether reproduction proofs are included). He
recommends that the Congress "maintain the status quo on the issue of foreign
composition" by preserving the "ambiguous and awkward language of the
1909 statute." This obviously means that the matter is to be left to subsequent



judicial determination as to the scope of the clause, and we are sufficiently con-
fident of our interpretation to be content to leaye it there. Our difficulty in this
connection has been that this question can only be decided in an infringement
suit, in which the defendent sets up the manufacturing clause as a defense. We
are not publishers; and we have not been and are not likely to be sued for in-
fringement. And while we have a lively and important interest in the matter,
our legal interests are so indirect-that -we have, no standing to bring suit; the
penalty for a violation-loss of copyright-cannot be addressed to us or to any
member. While we share the Register's dissatisfaction with the present uncer-
ta.inties (which we feel are entirely fictional), we have therefore not been able
to take affirmative steps to solve it judicially. Book publishers are understand-
ably-content to wink at these violations, and some book manufacturers have
profited from them. Hence the matter has dragged on, but we are confidenc
that it will b1e uroperly resolved in an appropriate case in the future.

While the Register has not said so, we feel that-the change of position between
the 1964 draft and the present bill is to be found at page 146 of his report.
He there notes that "if the book publishers' construction of the disputed lan-
glage in the present copyright statute is correct, it could be argued- that a more
restrictive provision in the revised law would violate the treaty obligations 6f
the United States under the * * * GATT." We disagree. and feel that if the Con-
gress in 1965 wishes to clarify a statute adopted in 1909, it violates no-interna-
tional undertaking; the law remains what it has been all along. But be that as
it may, the important word-in the quoted language is "if." If our construction of
the clause is correct, it can hardly be' argued that a statute adopted in 190,.
some 40 years before the GATT had 'been drafted. violates any obligation of the
United States under it. Nor do we feel that it can be seriously contended that the
GATT has depri'ed the Federal courts of the power to interpret domestic legis-
lation, whenever ,niacted.

We are, of course, opposed to any effort to legalize this practice, either in the
'farm of a forthrigtit amendment of the statute, or under the guise of interpreting
existing law. We have stated our reasons-historical, economic, and moral--for
believing that the manufacturing clause was and is wise legislation. To carve
out this gaping exception cannot be justified; there is even less merit in the re-
peal of the entire clause.

There appears to be some feeling that the United States is alone in imposing
conditions on the grant of a monopoly of its domestic market. Nothing could be
further from the truth. Practically every country in the world including the
United Kingdom has a so-called wording -requirement in the patent field. other
than the United States; that is, manufacture in the country is a condition of
maintaining patent rights (see Haddon: A Compendium of Patents and Designs,
Law and Practice, 1931). Over the years there have been a host of other restric-
tions. In Mexico, for example, it is provided that the right to translate a work
into Spanish is lost if not exercised within 3 years. Some countries. such as
France, have simply forbidden importation of many classes of books altogether.
Some impose prohibitive duties on works in their language. Others such as
Brazil and Portugal have required licenses as a condition of importation whlich
are rarely granted to works in Portuguese. Currency- restrictions have been im-
posed. In brief, the grant of copyright has never been thought to carry with it
the unconditioned right to make a profit from the copyright, and many countries.
while granting copyright, have imposed a variety of conditions which make it
meaningless. In short, it is totally inaccurate to view the United States as a dog
in the manger, while other countries permit book importation without restric-
tions. We have not yet heard of any activity on the part of American citizens
to remove the "working requirement" from British patent law as an unreasonable
restriction, and we would regard such efforts as a highly questionable inter-
ference in a matter of domestic British law.

Whatever our differences with the various publishers' associations, we do share
their concern with some of the proposed "fair use" amendments now being
proposed. We think the more extreme of these proposals, which would allow

,substantially unlimited copying for some or all purposes and by some or many
'groups. amount to the substantial repeal of all copyright legislation. Manifestly,
an author can look only to a publisher for the royalties which are his incentives
to write. In many fields of publishing, the very lively possibility now exists that
with computerized retrieval systems and unlimited copying rights, a single copy
of a work could supply the nationail demand. What author can live on, or what
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publisher can afford to publish for, the income from a single copy of a work? If
adopted, these proposals would have a highly adverse effect on scholarship in
many fields in which, even under present. conditions, the market is so highly
specialized as to make publication hazardous or impossible.

It is our view that the constitutional provision with respect to copyright lays
on the Congress an 'affirmative duty 'to see to it that the rights of authors and
publishers in their works be protected. We recognize that there can ble, -and
has- been, a lively debate as to just What those rights should be. But we think
'there cannot and should not be any debate as to whether they should be elimi-
nated by granting the right tb unlimited copying-to any group, however beneficient
Sits purposes.

If the Cobgress accepts the recommendation of the Register and adopts section
107 of the proposed bill, we think it should be made entirely clear -that the
adoption of .this provision is not intended to broaden the limited right of fair
use as heretofore interpreted by thie courts. There is all the difference in the
world between a library photocopying an occasional page of a work for. the use
of a scholar, and the making of multiple copies of entire works by any of the
photographic processes which- may now substitute for-printing, presswork and
binding. We-have no desire to inconvenience scholars.or librarians, but their con-
venien'ce ought not to-become a pretext for the repeal of the copyright law. It
will be sufficiently diffilult-to police copyrights as photocopying and other proc-
esses become less costly, more versatile, and more widely disseminated, without
a statutory diminutibn of the legal rights-of the holders of copyrights.

In conclusion, then, it is our position that the Congress ought to encourage
higher wage rates abroad by exempting from the manufacturing clause products
coming from countries with working conditions comparable to those in the United
States; that it ought:td reject the 3,500 proposals on importation in favor of a
far more modest increase; that it should adopt the Register's position, on the
issue of reproduction proofs and similar new and substitute processes; and that it
ought to reject any proposals to broaden the concept of fair use as heretofore
developed by the courts. We suggest that all of these proposals are clearly in the
national' interest.

SUPPLEMENTAL STATEMENT OF GERHARD P. VAN ARKEL
SEPTEMBER 18, 19735

I turn now to " it part of Section 601 which grants a specific exemption for
Canada. We are in favor oi£this provision and urge that it be retained.

In taking this position, we are gladly carrying out a commitment which we
made, along with others, in the so-called Agreement of Toronto. This Agree-
ment was, the outgrowth of a meeting in Toronto on February 16, 1968, of repre-
sentatives. of the U.S. and Canadian business and labor' organizations concerned
with printing.and publishing. The purpose of this meeting was to discuss three
interrelated issues of mutual Interest, namely, an exemption for Canada from the
U.S. manufacturingclIause, Ciiiiadian acceptance of the Florence Agreement, and
effective resistance to weakening 'of international copyright protection. After a
thorough discussion of all aspects of these interrelated issues, unanimous agree-
ment was reached on four, courses of action. A brief memorandum summarizing
the points- of' agreement was carefully drafted and then approved by all mem-
bers of the Canadian group and the U.S. group iri March, -1968.

You may recall, Mr. Chairman, that Robert W. Frase, then Director of the
Joint Washington Office of the Aimerican'Book Publishers Council and the Amer7
ican Educational Publishers Institute, who signed on behalf of the U.S.,group,
wrote to ypU on April 1, 1968, about the Toronto Agreement and enclosed a
,copy of it. For the record, I would like to submit a copy of Mfr. Frase's letter
to you, together with a copy of tihe Toro.lto Agreement which was enclosed o.Ath
that letter.

In negotiating the Toronto Agreement, the U.S. group sought assistance in
achieving three major objectives: (1) assistance of the Canadian Government
in opposing the Stockholm Protocol or similar actions weakening international
copyright; (2) Canadian adherence to the Floren4 Agreement; and (3) re-
moval of any remaining barriers to trade between Canada and the United States
affecting the printing and publishing industries. The main objective of the Ca-
nadian group was to secure the elimination of Canada from the effects of the
manufacturing clause as part of the General Revision of the Copyright Law.
Both groups were extremely pleased at the Agreement and felt that real progress
could be made to achieve all of the objectives of both groups.
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'The sequence of'actions by each df the-two groups was thoroughly considered
and was -incorporated in the memorandum, .

The Canadian group promptly took the specific action to which it had com-
mitted itself at Toronto. It informed the Canadian Government of the Toronto
Agreement and specifically urged (1) that, when exemption of Canada from the
manufacturing clause became law, Canada accept the Florence Agreement, thus
removing the present Canadian ad valorem duty of 10 percent on a large vol-
ume of U.S. book exports to Canada, and (2) that the Canadian GoVernment
oppose adherence to the Stockholm Protocol or similar actions weakening inter-
national copyright. Since that time, the Canadian group has continued to keep
its Government informed' and has continued to support these positions. It was
always clearly understood by all concerned that Canada's acceptance of the
Florence Agreement, which can be accomplished very simply andqiuickl;ly, would
follow the granting of Canadian exemption from the manufacturing clause. As
far as the Stockholm Protocol is concerned, the Canadian Government cooperated
closely with the United States and both countries achieved their joint objective.

On the U.S. side, the U.S. group promptly conveyed notice of the Agreement
of Toronto to the Executive Branch of the Government and also the appropriate
subcommittees of the Senate and House Judiciary, Committees. During the entire
period that the Copyright Revision Bill was pending in the· Senate, following
passage of the House bill in 1967, the U.S. group urged that an exemption for
Canada be included in Section 601. This position was accepted, successively, by
the Senate Subcommittee on Patents, Trademarks and Copyrights; the Senate
Judiciary Committee; and the Senate itself. The report of the Senate Judiciary
Committee states as fdllows on page 198:

"The committee has adopted the proposal put forward by various segments
of both the U.S. and the Canadian printing industries, recommending an exemp-
tion for copies manufactured in Canada. Since wvage standards in Canada are
substantially comparable to those in the United States, the arguments for equal
treatment under the manufacturing clause are persuasive."

We were pleased that H.R. 2223, as introduced, contained the'Canadian exemp-
tion in the same manner as it had passed the Senate last year and in the same
manner as is provided in Senator MhcClellan's companion bill. S. 22. We have
every reason to believe that, if this provision is retained in the bill as it is finally
approved, Canadian acceptance of the Florence Agreement will follow shortly
thereafter. In the unexpected event that it would not, we would surely then urge
the Congress to withdraw the exemption.

In urging this exception for Canada, we do not mean to gloss over the existing
irritants between Canada and the United States in the field of publishing and
printing. However, we earnestly believe that the-best chance of removing some or
all of these irritants lies in improving the relationship between the two countries'
in the areas of printing and publishing. This can best be done, in our view, by
cdrrying but the remaining obji. tives of the Toronto Agreement in the sequence
there intended, i.e., by Canadian exemption from the manufacturing clause, fol-
lowed'promptly by Canadian acceptance of the Florence Agreement. The atmos-
phere would then be propitious to carry out the final objective of the Toronto
Agreement-the removal of any remaining barriers to trade between the two
countries affecting the printing and publishing industries.

To our knowledge,, the only objection that has been made before this Subco:n-
mittee to Canadian exemption has been by the Departments of State and Com-
merce on the ground that such exemption would be a violation of an executive
agreement known as the GATT (General Agreement on Tariffs and Trade) and
of certain unspecified bilateral treaties.

We believe that it Is significant that the Senate Subcommittee, the Senate
Judiciary Committee and the Senate as a body disregarded eveh 'broader and
more basic objections by the Department of State registered in 1967. At that time.
the State Department took the position that an exception for Canada "would
create a conflict with the spirit of the most-favored-nation requirement in
Article I r the GATT], and in all likelihood with the words of Article I
calling fol st-favored-nation treatment 'with respect to all rules and formali-
ties in conection with importation and exportation' (the Protocol does not
except legislation Inconsistent with Article I); and would also create a new
conflict with the nondiscrimination requirement in Article XIII, paragraph
1..."

The State Department also stated that the Canadian exemption "would 'be
contrary to the requirements for most-favored-natioP treatment contained in
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bilateral commercial treaties with many of our trading partners. [iting treaties
with Germany and Japan, 'both of which contain most-favored-nation provisions:
similar-to Articles I and.XIII of the GATT']."

We are pleased to note that, in its statement to this Subcommittee on May 8,
1975, the State Department representative abandoned any referenice to violation
either of the letter or the spirit of most-favored-nation principles in Article I of
the GATT. In- this important respect at least, the State Department accedes to
the technical position which we took before the Senate Subcommittee in 1967.
We do not regard the-reference to "various bilateral treaties" as of any inde-
pendent significance. As we pointed out in our technical memorandum in 1967,
the various.bilateral commercial treaties are not a separate reason for opposing a
Canadian exemption, because they each contain provisions authorizing any
action;whichis regarded or permitted by the GATT. Thus, we are still left only
with the question whether an exception would be precluded by the GATT.

The only basis upon whichthe ,Department of State now claims that obliga-
tions under the.GATT would be violated by a Canadian exception -is Article XIII
of the GATT. This section of the executory agreement requires nondiscrimina-
tory administration of quantitative restrictions. We believe that the State De-
partment is taking an invalid and simplistic position in attempting to apply
Article XIII,to an exemption for Canada from the U.S. manufacturing require-
ments. The history and context of paragraph 1 of Article XIII- make it clear that
this provision refers only to nondiscriminatory administration of quotas or other
restrictions which come within one of the three exceptions authorized by the
GATT-Article XI, paragraph 2; Article XII; and Article XIII, section b. It is
not a blanket prohibition against all types of restrictions which do not apply
equally to all countries. It applies only to the restrictions which come within any
of the three above enumerated exceptions.

As we pointed out in our technical memorandium.in i967, the State Depart-
ment- itself, in various publications interpreting Article XIII,, has related the
nondiscriminatory requirement to quantitative restrictions on imports under one
of' the three enumerated exceptions. Since the manufacturing clause is not a
restriction authorized by -any' of the three exceptions, Article XIII does not
apply to it. Indeed, the whole context of Article XILI; which refers to allocation
of quotas among supplying countries, makes it clear that the situation dealt Siith
has no relationship at all to.administration of the ma*ufacturing clause of the
copyright'laws. Rather, the inanufacturing clause is i8i generis. It is an exten-
sion of the benefits and protection conferred by the copyright monopoly.

We. are used to the idea and practice that U.S. copyriglit is enforceable by an
author's publisher`to protect the copies manufactured by the one selected producer
against the independent manufacturer of copies by any other book manufacturer,
including all American book manufacturers. Normally, only a single manufacturer
is chosen to produce all of the copies for the national market. The Canadian ex-
ception in.Section 601 merely extends to a Canadian book manufacturer.the eligi-
bility to be selected as the single manufacturer, or perhaps as one auxiliary manu-
facturer. Hence, to discuss the manufacturing clause or copyright law as a re-
striction on international free trade is anomalous and'inappropriate.

At this point, Mir. Chairman, Iask permission to submit for the record copies of
the following:

1. Excerpts from the BMLI testimony before the Senate Subcommittee on Pat-
ents, Trademarks and'Copvrights, April 6, 1967, pages 676-677.

2. Letter dated September 19, 1967. from the Department of State to the Chair-
man of the Senate Subcommittee on Patents, Trademarks and Copyrights.

3. Letter dated October 11, 1967, to the Senate Subcommitee on Patents, Trade-
markas and Copyrights from counsel of BMII, including "Technical Mlemiorandum
on Effect of Exsisting U.S. International Agreements on Proposed Exception of
Canada from the MIannfactnring Clause of the Copyright Law."

One further point. The State Department representative referred in his testi-
lionv on Mlay 8, 1975, to a protest by the United Kingdom against the exception

for Canada. We understand that,,when -the United Kingdom made this p)rotest, it
was unaware of the long-standing, and recently reaffirmed, position of the British
Publishers Association expressing its lack of objection to an ex/.ffintion for Cinalda
from the U.S. manufacturing clause. With your permission. Mr. Chal:man, I offer
for the record copies of letters dated January 3, 1968. and Mlay 6, 197i5, to Robert
W. Frase from Mir. Ron Barker, Secretary of the British Publishers Association.



AMERICAN BOOiK PUBLISHiRS COUNCIL, INC.-
AiEkRICAN TExTBOOK"PUBLISHERS INSTITUTE

*I 'April 1, 1968:
Hon. RoBEaT W. KASTENMEIER,
Acting Chairmln for Oopyright Law Revision, Subcommittee No. 8; Committee on

the Judiciary, House of Repres,eittatives, Washington, D.C.
DEAB MR. CHAIRMAN:: The U.S. business and labor organizations concerned with

printing and publishing met with a similar representative group of Canadian orga-
nizations in Toronto on February 16, 1968, to discuss three interrelated issues of
mutual interest, namely, an exemption for Canada from the TJ.S. manufaeturing
clause, Canadian adherence to the Florence Agreement, and effective resistance to
weakening of international copyright protection.

As you will see from the attached copy of a memorandum signed on behalf of
the'U.S. and'Canadian groups, we arrived unanimously at an agreement to recom-
mend certain legislative and executive actions to our respective governments.

The Canadian group has already taken the specific action which it undertook
at Toronto. I enclose a copy of a letter dated March 19, 1968, from W. E. Curry,
Chairman, Joint Committee of the Printing and Publishing Industries of Canada,
to The Honorable Paul J. J. Martin, Secretary of State for External Affairs.
In this letter, copies/of which were also sent to other appropriate high-ranking
Canadian Government officials, Mr. Curry urged (1) that Canada adhere to the
Florence Agreement wvhen exemption for Canada from the U.S. manufactu.alg
clause becomes law, which would result in removing the present Canadian ad
valorem duty of 10% on a large volume of U.S. book exports to Canada, and (2)
that the Canadian Government oppose adherence to the Stockholm Protocol or
similar actions weakering international copyright.

All of us from the United States who attended the Toronto meeting, and all
of the various organizations and interests we represent, feel strongly that it
would be greatly to the advantage of the United States to achieve at the earliest
possible date the, objectives agreed upon at Toronto. I am therefore writing"to
you, on behalf of the U.S. group, to urge that Canada be exempted from the
U.S. manufacturing clause. The sooner this can be accomplished in any appro-
priate bill dealing with copyrights, the sooner we will be able to obtain for the
United States the completion of Canadian action called for by the Toronto
Agreement.

I am also authorized to state that the Authors' League of Affierica shares the
views expressed in this letter.

An identical letter has been sent to The Honorable John L. McClellan, Chair-
man of the Subcommittee on Patents, Trademarks and Copyrights of the Senate
Committee on the Judiciary.

Sincerely yours,
ROBERT W. FrASE.

AGOREEMENT OF TORONTO

Representatives of, the U.S. and Canadian business and labour organizationis
concerned with printing and publishing met in Toronto on February 16, 1968
to -discuss three interrelated issues o'f mutual interest, mnamely, an exemption
for Canada from the U.S. manufnctu:ing clause, Canadian-acceptance of 'the
Florence Agreement, and efeectiv,- resistance to weakening of international
copyright protection.

After a thorough discussion of ,ill aspects of these interrelated issues, the
following courses of action were unanimously agreed upon:

(1) The Canad'in group will promptly inform the Canadian Goverhment
of the Toronto fe~tlng and of the agreement to take parallel action on -both
sides of the born. to' bring about exemption for Canada from the U.S. manu-
facturing clause and the acceptance by Canada. of the Florence Agreement. The
Canadian group will uirge the Canadian Government to accept the Florence
Agreement as soon as exemption for Canada has been adopted:by the U.S. Con-
gress. It is'noted that the acceptance of the Florence Agreement can be accom-
*plished in Canada without the necessity of an Act of 'Parliament.

(2) The U.S. and the Canadian groups will co-operate closely in urging their
respective governments to consult and work together to oppose the Stockholm
Protocol or similar actions weakening international copyright protection. which
may be proposed under the Universal Copyright Convention.



1686

(3) The U.S. group will do its utmostto obtain incorporation of an exemp-
tion for Canada in, the manufacturing section-of.the bill to revise the U.S. copy-
right law (S..597) now being considered by a U.S. Senate Subcommittee. Spe-
cifically, the U.S. group will inform the Department of State of the Toronto
meeting and will urge the Department (a) not to oppose an exemption for
Canada from the U.S. manufacturing clause, ·and (b) to work closely *ith the
Goyernment of Canada in opposing weakening of international copyright pro-
tection under the Berne Convention or the Universal Copyrght Convention.
The U.S.:group will also bring to the attention of the appropriate subcommittee
of the Senate and House Judiciary Committees the recommendations of the
Toronto meeting with respect to the manufacturing clause amendment.

(4) It is anticipated that co-operative efforts on, and resolution of, the fore-
going issues in a mutually satisfactory manner will lead promptly to definite
future cu-operation between the United States and Canadian groups on the re-
moval of any remaining barriers to trade between the two countries affecting
thepriniting and publishing industries.

On behalf of the'U.S. group:
ROBERT W. FRASE,

Director, Joint las7hington Ofice,
American Book Publishers Council,

American; Educationdl Publishers Institute,
(And seven others).

:On behalf of the Canadian group:
W. E. CunRY,

Chairman, Joint Committee of the
Printing and PublihiMng Inldstries of Canada,

(And seven others).

COPYRIGOIT LAW REVISION

HEARINGS BEFORE THE SUBCOMMITTEE ON PATENTS, TRADEMARK8S, AND COPYRIGHTS
OF THE COMMINITTEE ON THE JUDICIARY, UNITED STATES SENATE, NINETIETH

,CONGRESS, FIRST SESSION

Pursuant to S. Res. 37 on S. 597

Part 3-April 6, 11, and 12, 1967

[Excerpts from Statement of James H. French, Counsel, Book Ma,Jufacturers'
'Institute, Inc., pages 670-677]

The cultural and educationarl interrelationship of the U.S. and Canada in-
deed reflects a unique situation which requires a special solution. And there
is no need to retain the prot ion of the manufacturing clause as to Canada.

In recommending that Canada bL exempted from the provisions of the manu-
facturing clause, we quite naturally -have examined this subject from the point
of view of our own self-interest. We have concluded that book manufacturers
in the United States will not suffer injurious consequences if this is done.
Production techniques, quality, and distances to major market areas are all so
similar that we foresee no disruption in the American book manufacturing
industry as a result of Canadian exemption. Canadian wage rates and costs of
equipment and production are comparable to our own and will provide the kind
of competition that we dan contend with.

On balance, we feel that the exemption of Canada from the manufacturing
clause will simply remove an irritant between Canada and the United States,
will promote a healthy degree of cooperation between publishers and book manu-
facturers in both countries, and will help to promote an atmosphere in which
friction occasioned -by actions and recriminations by citizens of both countries
can be significantly reduced.

We wish to make it clear that we are not reintroducing the wage parity for-
mula that the House Committee last year found raised "complex problems of
foreign pollcy and administration." We are recommending enactment of a direct,
forthright exemption from the manufacturing clause for Canada. We do not
believe that such an exemption will be found objectionable from any reasonable
international trade viewpoint, or that it will in any way contravene the Ge.eral.
Agreement on Tariffs and Trade (GATT).
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Under the Protocol of Provisional Application of the GATT, the United States
agreed to apply Part II of the GATT to"U.S. laws in existence on January 1,
1948, only to the extent that it is ndt inconsistent with such laws. The manu-
facturing clause of the United States Copyright,Law has been in existence since
1891 and representsan integral part of -United-States Copyright policy. Thus, to
the extent that anything in Part II of the GATT is incoinsistent with the dynamic
implementation of United Sta'tes Copyright policy through the manufacturing
clause, 'it must give. way. This is. the very raisoh. d'etre of the Protocol of Pro-
visional Application.

Our conclusion that nothing in the GATT prevents the granting to Canada of
an exemption from requirements of the United States Copyright Law derives.
additional support'from the existence, in ,Arti'cle XX of the 'GATT, of a general
exception for natioiial'measures relatiiig to copyright. This exception clearly
demonstrates the intentions of the member nations not to interfere with expres-
sions of national policy manifested through Copyright Laws.

The exception in Article XX is made subject to "'the -requirement that such
measures are not applied in a manner which Wouldconstitute a means .of arbi-
,trary or unjustifiable discrimination betveen countries where the same condi-
tions prevail, or. a disguised restriction on iiternatibnal trade." No country other
than Canada has the same conditions prevailing in its printing industry as- does
the United States. Therefore, exemption of Canada from the manufacturing
clause of our Copyright Law would not constitute "a means of arbitrary or un-
justifiable discrimination" under Article XX. Far from being "a disguised re-
striction on international trade," such exemption would tend to expand inter-
national trade between the United States and Canada. without decreasing it
.between the United States and other couihtries.

But most persuasive of all is the GATT's clear recognition, in Article XXIV,
of (a) the need for special and preferential measures between adjacent coun-
tries in order to facilitate frontier traffic and (b) the desirability of increasing
freedom of trade between such countries through closerintegration of their
economies.

Under these circumstances, it is difficult indeed to see how any country could
justify the lodging of a complaint under the GATT if the United States exempts
Canada from long-standing requirements of the U.S. Copyright Law. If the fear
should prevail that such a complaint 'may be effectively put forth, then we be-
lieve that the Administration should move promptly to obtain a waiver under
Article XXV of the GATT. Such a waiver should be quite easy to obtain,

Only a strained, interpretation of this country's GATT obligations could sup-
port an argument against the exemption here requested. And in view 'of the clear
unanimity on both sides of the border that such a result is desirable, it is difficult
to see how an argument for such a strained interpretation can be defended.

Nevertheless, we recognize that it is possible to argue that the Most Favored-
Nation requirements of Article I of the GATT and the non-discrimination re-
quirements of Article XIII militate against the making of any bpecial, arrange-
ments with any single country, even one having such a special interrelationship
with the United States as does Canada. In our view, however, neither of these
Articles applies.

Article XIII, as its title states, requires the "Non-discriminatory Admrinistra-
tion of Quantitative Restrictions." The entire context of this provision makes
it quite clear that the provision's requirements are designed to apply to certain
qurntitative restrictions specifically authorized by another of the Agreement's
provisions, Article XI, paragraph 2. The manufacturing. clause of the Copyright
Law is not a restriction authorized by Article XI, and, therefore, Article XIII
does not.apply to it. In any case, since Articles XI and XIII are in Part II of
the GATT and are covered by the Protocol of'Provisional Application, neither
applies to the extent that it is inconsistent with the action proposed.

Turning to Article I, the Most-Favored Nation clause of the GATT, we do not
believe that this provision, properly interpreted, preyents the proposed exemption
for Canadian printing. Article I provides in effect that with respect to four enu-
merated categories of matters, any advantage granted to the products of one
country must simultaneously be extended to the like products of all countries. -

The first three enumerated categories, relating to (1) customs duties and
charges, (2) the method of levying such duties and charges, and (3) rules and
formalities in connection with importation and exportation, clearly are not ap-
plicable. (Now that the United States has implemented the Florence Agreement,
there are not to our knowledge any duties or other charges oin prInted matter
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entering this country from abrpad, certainly not on any commodities affected
by the maniufacturing clause.) These three categories are' the only ones set forth
in, and eiicompassed exclisively within,'Article I itself. t,

The fourth category iact/ally set forth in two paragraphs of Article III
relating to "National Treatment on Internal Taxation and Regulation," and
is only iniorporated in Article I by refererice. This category breaks down into two
subcategorie's (a) internal taxes or other internal charges (Article III, para.
2); and (b) laws, reguilations and requirements affecting internal sale, offering
for sale, purchase, transportation, distribution, or use, (Article III, para. 4).
Paragraph 2 of Article III clearlydoes not apply.

'On its face, paragraph 4 of Article III might -ppear to apply to the present
proposal but for two significant'facts. In the 'first place, the fact that national
copyright laws are signed out and made the subject of a general exception in
Article XX makes it clearlthat the Copyright Law is not the type of "law, regula-
tion, or requirement" referred to in Article III, paragraph 4.

But, more importantly, the Protocol of Provisional Application again, comes
into play to prevent anything in Article III from interfering with the evolution
and revision of the long-standing United States Copyright Law. Although the
Protocol does not purport to apply toArticle I of the GATT, it does apply to all
matters referred to in Article III. Thus, when Article I incorporates paragraphs
2 and 4 of Article III by reference, making the matters enumerated therein sub-
ject to the Most-Favored-Nation principle, it does so only subject to the Protocol
of Provisional Application.

Therefore, we see nothing inArticle I or in any other provision of the GATT
that would bar thie type of action that we are proposing.

Accordingly, we ask that a provision 'be added to S. 597, exempting books
and other printed material manufactured in Canada from the scope of Section
601.. If, for any reason, direct exemption for Canada in the present bill is im-
possible, we respectfully urge that, at the very least, the U. S. Department of
State be requested to seek the most immediate means by which Canada may
be exempted from the manufacturing clause without sacrificing the general main-
tenance of that clause.

OPPOSITION TO DEMANDS FOR FREE USE ,OF COPYRIGHTED PRINxTED MATERIAL

Now, having just endorsed a special exception favoring Canadian printers,
I am going to turn about and urge denial of the demands which have been, or
may be, made by various groups of users of copyrighted' printed matter fcr a
blanket authorization to make free use of such matter. ' have no difficulty mak
ing' suchll a transition since I believe that the exemption sought for Canadian
printers is just and waranted, whereas the requests for permission to make free
use of copyrighted material are not.

DEPARTMENT OF STATE,
Wa8hington, September 19, 1967.

Hon. Joan L. MCCLELLAN,
Chairman, Subcommittee on Patents, Trademarks, and Copyright8, Comrmit-

'tee on the Judiciary, U.S. Senate.
DEAR MR. CHAIRMAN: Thank you for your letter of April 10 affording the

Department an opportunity to express Its views on a proposed amendment to
section 601 of S. 597 which would except Canada from the provisions of the
book manufacturing clause. The clause, as carried over from present law,
would restrict imports into this country of books and other works by American
authors not manufactured, i.e. printed and bound, in the, United States by dens'-
ing full copyright protection' to such works.

The Department is aware of the great imbalance in the flow of books between
Canada and the United States, and it is our view that the manufacturing clause's
limitation on the importation of printel' words should ultimately be eliml-
nated. This Depiirtnient testified before Subcommittee No. 3 of the House Judi-
ciary Committee on August 20, 1965 that it believes the perpetuation of the
manufacturing. clause is contrary to bur liberal trade policy and our interest in
improving the free flow of educational, scientific, and cultural materials in-
ternationally. However, the Department also stated that it would be nec-
essary first to ascertain more definitely what the effect would be of completely
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eliminating this long-standing -protection. In the meantime,, granting of- the
proposed exception to Canada, alone would result in a discrimifiation against
boopks printed,in other-foreign countries in violation-of the General.Agreement
on. Tariffs, and Trade (GATT) as well as many of ,our bilateral commercial
treaties;.

-In this regard we have studied with care the issues raisedjin ir. French's
submission accompanying the proposal to except Canada. As Hr. French notes,
our present restriction on the importation of books avoids. conflict sith Arti-
cle. XI Of the, GATT only by virtue of the Protocol of Provisional Applicationl,
which provides that the laws existing on October 30, 1947 are not in violation,
of RPart II of the GATT. While.the proposed exception would be a liberalization
in the sense that it would allow increased imports of books from Canada, it
is, clearly, discriminatory in granting a concession to the Canadians -not
offered to our other trading partners. The Protocol has ,been interpreted to
allow re-enactment of laws existing in October of 1947, and0to allow the liberali-
zation of such laws. However, the proposed modificaticvi of the law creating
a discriminatory exception would create a conflict .Mh the spirit of the most-
favored-nation requirement in Article I, and in all likelihood with the words
of Article I calling for most-favored-nation treatment "with respect to all rules
and formalities in connection with importation and exportation" (the Protocol
does not except legislation inconsistent with Article I); and would also create
a new conflict with the non-discrimination requirement in Article XIII, para-
graph 1, providing that:

"No prohibition or restriction shall be applied by any contracting party on
the importation of any product of,the territory of any other contracting part. ....
unless the importation of the like product of all third countries is similarly
prohibited or restricted."

Mr. French suggests Article XIII applies only to prohibitions or restrictions
authorized under Article XI. However Article XIV, paragraph 1, specifically
excepts from Article XIII, under certain circumstances, restrictions authorized
by Articles XII and XVIII, .section B, thus indicating that Article XIII was
meant to apply to prohibitions and restrictions generally. Consequently, this
Department believes it applies also to ban new provisions that would introduce
discriminatory prohibitions on imports even whel. these new provisions are
modifications .of restrictions which are themselves exempted from thie GA1'T
Article XV requiremeits' by virtue of the aforementioned 'Prtocol.

Mor eoyer, a discriminatory provision such as is proposed would be contrary
to the requirements for most-favored-nation treatment contained in bilateral
commercial treaties with many 6f our major trading partners (see e.g., our
Friendship, Commerce and Navigation Treaties with Germany,(TIAS 3593),
paragraphs 1 and 3 of Article XIV, and Japan (TIAS 2863), paragraphs 1,, 2,
and,,3 of Article XIV, both of which contain most-favored-nation provisions
similar to Articles I and XIII of the GA)TT).

Mir. French further contends that the book manufacturing clause is excepted
from GATT requirements by Article XX, paragraph ,(d). This provision permits
measures to.secure compliance with laws and regulations for the proteetion of
copyrights providing such laws and regulations "are ni6t inconsistent vwith the
provisions of this.Agreement." The over-all heading of Article XX also requires
that such measures do not "constitute a means of arbitrary 6r"unjustifiable dis-
crimination:between countries where the same conditions prevail." While Article
XX(d) may permit new measures, for example, prohibiting importation of
books or work that would infringe a copyright, it would not permit a new pirovi-
sion in a.codyright law laying on a fresh discriminatioln among countries as to
the importation of books into the United States.

A further suggestion is that Article XXIV of the GATt', which provides for
exceptions for customs unions, free trade areas, and frontier traffic, applies to
a provision such as the proposed exception to the msnufacturing clause. Hbiow
ever, it does not appear that such an exception would fit into any of the nabove
categories. Customs unions and free trade areas involve comprehensive tarifflanil
trade arrangements providing for the removal of ,dutie and other trade restric-
tions from most if not all of commodities in trade between two or more countries.
An agreement covering only books could not properly be considered as establish-
ing a free trade area. The exception for frontier traffic is also inapplicable since
it was intended to apply to lodeal traffic between neighboring areas close to the
frontier,.

57-780-70--pt. 8 -20
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Although it is ii theory possible for the United States to seek a waiver of its
obligations under the GAT1T and the bila:..ral treaties, the Department does not
view -this as a feasible course of action. In addition to legal problems which
would have to be surmountedi, such an approach would conflict with major-policy
goals of this Government, i.e. to maximize international trade through the most-
favored-nation principle and to maintain the strength of the GAT'I' organization.

In' summary, the Department feels that as long as the manufacturing clause
remains a iart of the copyright law; it would not be proper to except any nation
from its provisions. We therefore would advise'against the amendment proposed
by Mr. French.

We shall be glad to be of service should you desire further information-or views
from th'e Departirent.

The Bureau of the Budget has informed the Departmentthat from the'stand-
point' of the Administration's program there is no objection to the" submission
of this report.

Sincerely yours,
WILLIAXm B. MIACOMBER, Jr.,

Assistant Secrctary for Congressional Relations.

SELLERS, CONNER, be CUINEO,
Was8hington, D.C., .October 11, 1967.

HIon. JoIIN.L. MCCLELLAN,
Chairman, Subcommittee on Patents, Trademarks, and Copyrights, Committee

on the Judiciary, U.S. Senate, WVashington, D.C.
DEAR Mn. CHAIRMAN: On September 19, 1967, some five months after Its views

were requested, the Department of State wrote you a letter opposing the enact-
ment of all exception for Canada from the provisions of Section 601 of S. 597, the
Manufacturing Clause of the Copyright bill. Exclusion of Canada from the pro-
visions of the Manufacturing Clause had been recommended in-the hearings by
all -representatives of the United States book manufacturing 'industry and the
international trade unions representing the graphic arts workers in the United
States and Canada.

With all due respect to the expertise of the Department of State in the inter-
pretation of international, agreements, we believe that in this case the Deljart-
ment has made an incorrect interpretation of the provisions of the General
Agreement on Tariffs and Trade (GATT) and of bilateral commercial treaties
to which the United States is a party. We have prepared, and enclose herewith,
a memorandum which, we believe, effectively disposes of the technical objections
raised by the Department.

In this letter, we wish to concentrate upon certain deficiencies in the Depart-
ment's basic approach and perspective concerning this legislation. These deft-
ciencies cast considerable doubt upon the soundness of the Department's opposi-
tion, which is perforce dictated by the "spirit," and not the letter, of this coun-
try's most-favored-nation obligations under'its international commercial treaties.

The basic flaw that permeates the entire negative attitude of the Department
is that this controversy is cast in the light of a free trade question. The Depart-
ment's letter gives the impressioi 'that the manufacturing clause would apply
to all works imported into the United States and that the partial denial of copy-
right protection is merely the means of enforcing a trade restriction. Putting
the issue in this light is very misleading and sows confusion where clarification
is needed if the Congress is to legislate effectively in this complex area.

The manufacturing clause is t .copyright provision and should not be dealt
with as a simple trade restriction. Copyright does more than simply recognize
the right of an author to the creations of his mind. It creates an economic property
exploitable only by, the holder thereof. Through assignment, the holders of these
economic monopolies normally are large publishing houses, not the authors them-
selves. These publishing houses employ the book manuf '-ring concerns and
graphic artisans to manufacture the multiple copies of s- . orks. Once a book
manufacturer is designated, he, too, becomes the recip' of the benefits and
protection conferred by the copyright monopoly.

If a publishing house designates a foreign book ma,.;a- turing concern in
order to obtain the copies at a lower cost, or for whatever reason, that foreign
book manufacturer becomes the beneficiary and the equitable owner of the copy-
right monopoly at the book manufacturing level of the pr tess. The copyright
is enforceable by the publisher to protect the copies manufactured by the selected
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producer against the independent manufacture of copies by any other book manu-
factriier including all American book manufacturers. Normally, only -a single
manufacturer is chosen to manufacture all of the copies for the national market,

Accordingly, to discuss the manufacturing clause of our copyright law as a:
restriction upon international free trade is anomalous. Trade in books that are
subject to a copyright monopoly cannot be free trade in any real sense, either
domestic or international. All stagds of the-production and sale of such books are
covered by the copyright umbrella. The manufacturing clause is, in reality, a
limitation on copyright that simply requires that the benefits of this monopoly
not be utilized in such a way as to give foreign concerns and foreign workers a
monopoly to the exclusion of American book manufacturing firms and graphic
artisans. This limitation derives major economic significance from the fact that
most foreign concerns, enjoying production costs far-below the costs experienced
by their American ceunterparts, have a very distinct competitive advantage.
However, it is not the competitive advantage in and of itself which gives rise to
the need for the manufacturing clause, it is the copyright monopoly.

The Congress long ago decided that a limitation, i.e. the manufacturing clause,
prohibiting, under certain circumstances, the extension of the copyright monopoly
to foreign book manufacturers is a reasonable limitation upon copyright. This
limitation has been steadily narrowed through the amendment process, and
the bill that is before the Senate today would apply the manufacturing require-
ment only to copies above 2,000 of copyright works that are non-dramatic literary
works in the English language. The new clause would not apply to works written
by foreign or expatriate American authors; nor would it apply to musical works,
dramatic works, works in a language or languages other than English, or works
that were not copyrighted or are no longer protected by copyright. Neither would
it apply to works printed in small (i.e., :under 2,000 copies) quantities. In short,
all types of works with respect to which American printers cannot legitimately
claim the right, and need, to be brought under the copyright umbrella, are ex-
cluded from- the clause. It is submitted that this limitation is eminently reason-
able and is essential to prevent great harm to American book manufacturing
by producers in-a large number of low'wage foreign countries.

It is precisely because no such injury would result from extension of the copy-
right monopoly to Canadian book manufacturers that all segments of the Amer-
ican industry have been willing to support the exclusion of Canada from the
provisions of the manufacturing clause. The wages of Canadian graphic ar-
tisans and the overall costs experienced by the Canadian book manufacturers are
on a par with those of American book manufacturing concerns. It must be
recognized that there is an enormous imbalance in the trade in printed matter
between the United States and Canada and that the United States and Canada
in reality constitute a single market for literary materials. Accordingly, the
objective seems to us-to be crystal clear and unquestionably desirable. The only
remaining question is whether the United States can accomplish this purpose
without violating its other international obligations. In our view, the Depart-
ment's letter itself impliedly admits that this goal can be accomplished.

The State Department's opposition, as indicated in its September 19 letter, is
based upon an adherence to the most-favored-nation ideal that is so rigid and
slavish that it poses a challenge to the leadership of the Senate in the field of
foreign policy. The Department asserts that the exclusion of Canada from the
manufacturing clause would violate the "spirit" of the most-favored-nation
requirement found in Article I of the GATT. We read this assertion as a clear
admission by the Department that exclusion of Canada from the requirements
of the manufacturing clause would not constitute a violation of the actual
requirements of the most-favored-nation article. One is moved to inquire why
the Department would oppose a move that has the backing of all affected inter-
ests on both sides of the border and that does not violate the letter of this
country's GATT obligations.

It is perhaps understandable that the Department of State has focused its
attention on one narrow segment of one issue involved in this problem, i.e., its
possible bearing on our international trade policies. The Committee's considera-
tion must obviously be far broader as we have attempted to point out. Vital in-
terests of American book manufacturers, graphic arts workers, our own com-
merce and trade, economic relations between the United States and Canada and
common fairness to all involved interests must be weighed in the balance. In
our view, the strength of, these factors far outweighs the limited and dubious
technical views expressed by the Department in its letter.
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In conclusion, all parties on both sides of the Canada-United States border
are in favor of excluding Canada from the provisions of the manufacturing
clause. To do so would be of substantial benefit to Canada and would in -no
wa} imppse any new or additional restrictions on U.S. trade witlh any other
country. Moreover, since the clause is a unique copyright provision, the United
States' existing international obligations respecting free trade 'are inapplicable.
It has specifically been demonstrated, and not refuted by the Department of
State, that the propcsed action would not constitute a violation of Article. I the
most-favored-nation provisior .f GATT. Accordingly, it is quite plain that there
is no real impediment to excluding Canada from the manufacturing clause, and
we urge that this be done.

In the preparation of these views, I have consulted with, all immediately
affected American interests and theyoconcur in all views expressed.

Very truly yours,
JArES H. FRENCH.

TECHNICAL . MEMORANDUM ON EFFECT OF EXISTING U.S. INTERNATIONAL AGREE-
MENTS ON PROPOsED EXCEPTION OF CANADA FROM THE MANULACTURiING CLAUSE
OF THE COPYRIGIIHTLAW

(In response to a letter from the Department of State to the Senate Subconm-
mittee on Patents, Trademarks, and Copyrights, dated September 19, 1967)

1. Paragraphs 2 and 5 of the State Department's letter state that an exception
for Canada would violate many of our bilateral commercial treaties, 'e.g., our
Friendship, Commerce and Navigation Treaties with Germany and Japan. The
State Department citations to various paragraphs in the two treaties omit refer-
ence to Article XXIV, paragraph 4, in the German Treaty and Article XXI,
paragraph 4, in the Japanese treaty which provide as follows: "The provisions
of the present Treaty relating to the treatment-of goods shall not preclude action
by either Party which is required or permitted by the General Agreement on
Tariffs and Trade during such time as such Party is a contracting party to the
General Agreement. Similarly, the most-favored-nations provisions of the pres-
ent Treaty shall not apply to special advantages accorded by virtue of the afore-
said Agreement." Thus, the commercial treaties are not a separate reason for
opposing a Canadian exception. Rather, the question turns on whetheror not
suen an exception would be precluded by the GATT.

2. We are pleased to note that'paragraph 3 of the Department's letter concedes
that, as claimed by MIr. French In-hls testimony, Article XI of the GATT would
not apply because or the Protocol of Provisional Application.

3. It is stated in paragraph 3 that a special exception for Canada "would
create a conflict with 'the spirit of the most-favored-nation requirement in
Article I." This vague language seems to be a confession that after more than
five months the Department of State cannot find any specific provision in 'the
GATT M hich clearly bars an exception for Canada. The GATT is a highly tech-
nical document. We do not advocate action by the Congress contrary to the specific
provisions of the GATT. But-we do not believe that the will of Congress--if it be
such-to take account of the special relationship between Canada and the
United States in t. m exchange of printed matter by making a special exception for
Canada should be frustrated by vague reference to the "spirit of the most-
favored-nations requirement."

Richard C. Snyder's book "The Most-Favored-Nations Clause" (Columbia
University, 1948) is authority for a strict interpretation of'complex most-favored-
nations clauses such as Article I of the GATT. Snyder says at page 58:

"'By 'complex' is meant, therefore, clauses which define most-favored-nations
treatment in clear detail. Thi does not necessarily mean, however, that complex
clauses are'wider in scope than simple clauses; ordinarily the reverse is true."

(Incidentally, at page 71 Snyder gives as an example of his detailed, complex
most-favored-nations clause Article XI of the old U.S.-Finland treaty which
refers, as does the GATT, to "all rules-and formalE _s in connection with impor-
tation or exportation.")

4. Paragraph 3 also states that an exception for Canada would "In all likeli-
hood" conflict with the words of Article I calling for most-favored-nation treat-
ment "With respect to all rules and formalities in connection with importation
and exportation". It is hard to take this argument seriously. The State Depart-
ment apparently was unable to fit an exception for Canada into any of the four



categories listed in Article I, especially since no customs duties or charges of
any kind are involved. There is no definition of "rules and formalities" in the
GATT, but the entire context seems to be that they rtfer to uniform require-
ments for customs administration in connection with importation and exportation.

On March 24, 1948, the State Department issued "A Guide to the Study ef the
Havana Charter for an International Trade Organization" (Commercial Policy
Series 114). Article 10 of the Havana Charter is the same as Article I of the
GATT. In referring to Article 16 of the Havana Charter, the State Department
explained at page 3:

"In this Article each member agrees to apply, in its import and export trade
with every other member, the same customs duties and the same laws and regula-
tions concerning customhouse P'rocedures generally."

An exception for Canada as part of a general revision of the Copyright Law
(S. 597) cannot be considered a rule or formality in connection with importation
or exportation.

5. The State Department also claims that an exemption for Canada would
create a new conflict with the non-discrimination requirement in Article XIII,
paragraph 1. However, this paragraph refers only to non-discriminatory admin-
istration of quotas or other restrictions which come within one of the three ex-
ceptions-Article XI, paragraph 2, Article XII, and Article XVIII, Section B.
It is not a blanket prohibition against any restrictions which are not equally ap-
plicable to all countries. Strong support for our position comes from a number
of sources:

A. The State Department prepared a document entitled "General Agreement
on Tariffs and Trade, Present Rules and Proposed Revisions." This is container!
in the hearings of the House Ways and Means Committee on H.R. 5550, March
1956. The following summary of the purpose of Article XIII is contained at page
1395:

"This Article requires a contracting party imposing quantitative restrictions
on imports unler one of the exceptions to apply them in a non-discriminatory
manner."

B. The State Department,..in the Guide to the Study of the Havana Cha-ter,
referred to above, stated at page 5:

"Article 22 [the same as GATT Article XIII], as indicated by its title, likew.qe
deals with the same general subject as does Article 16 [GATT Article I]. Undel
certain circumstances, a member may be permitted to use quantitative restric-
tions. However, this Article insures that such restrictions as are permitted will
be applied equitably to give fair treatment to exporters situated in all other
member countries. It prescribes a general rlle to this effect and sets forth a
number of requirements to give the rule precision and enable it to be enforced."

C'. In the State Department publication "Preliminary Proposals for an Inter-
national Trade Organization" (Commercial Policy Series 99), the following is
stated at page 9 with respect t 'dministration of quantitative restrictions:

"One of the provisions agre, - to b,- the [preparatory] Committee is a general
rule for non-discriminatory a.dministration of such restrictions as are permitted
under the exceptions described ,-bove."

D. William Adams Bro'n, Jr., at page 257 of "The United States and the
Restoration of World Trade" similarly refers, under the heading "Quantitative
Restrictions," to "The non-discriminatory application of permitted restrictions."

It follows that since the manufacturing clause is not a restriction authorized
by any of the three exceptions, Article XIII does not apply to it. This is actually
the position: taken by MIr. French in his testimony to the Senate Subcommittee,
with the exception that he did not specifically mention the possibility of the
other two exceptions. The result is the same.

In addition, it should be noted that the manufacturing clause is not listed
among the all-inclusive "Quantitative Restrictlons and Tariff Quotas on U.S. Im-
ports in Force on November 10, 1965" published. by the U.S. Tariff Commission.
Alsw vhe whole context of Article XIII, which refers to allocation of quotas
among supplying countries, makes it clerr that the situation dealt with has no
relations.lip at all to administration of the manufacturing clause of the copyright
laws.

6. It is stated in paragraph 8 of the State Department's letter that it would not
be "feasible" to secure a waiver, alth.Jugh it is "in theory" possible for the U.S.
to seek one. We cannot see why this should be so. If there really is a strong con-
cern that the GATT may be applicable, the logical alternatives would appear to
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be either consult with the. Secretariat and/or other countries, or seek a waiver
such as for the Canadian auto parts-agreement. In the latter case, a waiver was
granted even where it was entirely clear that the provisions of GATT applied,
since there were substantial duties-on auto parts and discriminatory production
quotas.

As of February, 1966, 14 waivers had been granted under paragraph 5 of Arti-
cle XXV of the GATT, including two to the United States.

The sole substantive reason given by t:ie Department for its position in the
present case is that to seek a waiver would conflict with the U.S. goal of maxi-
mizing international trade through application of the most-favored-nation prin-
ciple. It is submitted that this reasoning is based upon a misconception of
the role of the manufacturing clause as a limitation upon extension of the copy-
right monopoly to foreign printers. The Department has incorrectly iciwed the
Manufacturing Clause as a restriction on free trade, not as what it really is, a
limitation on copyright.

TIlE PUBLISIIERS ASSOCIATION,
London, January 3, 1968.

Manufacturing Clause
Mr. R. W. FRASE,
American Book Publishers Council, Inc.,
Washington, D.C.

DEAl BOB: It seems very -unlikely that I shall be able'to come to Canada this
month, but I have consulted the Officers of my Association and also Sir Stanley
Unwin, and we are all agreed that we should not wish to raise any objection to
the exemption of Canada from the U.S. Manufacturing provisions. I hope this is
official enough for you.

Yours ever,
RoN.

R. E. BARKER, Secretary/.

TIIE PUBLISHERS ASsocIATION,
London, Maay 6, 1975.

Manufacturing Provisions
Mr. ROBERT W. FRASE,
Washington, D.C. .

DEAR Bon: This is to confirm that my Association has and would not have
any objectionto book importations from Canada being exempted from the man-
ufacturing provisions currently contained in Section 16 of the present U.S.
Copyright Law, due to be confirmed by Section 601 of the Copyright Revision
Bill now before Congress.

While I have not been able to find my copy of the letter I know I wrote to
you about this sometime early in 1968, when you were with the American Book
Pablishers Council, our view now, as it was then, is that the manufacturing
provisions of U.S. copyright legislation are out of date, providing a form of
protection which has long ceased to be necessary (if it ever was), and that,
in 'consequence, anyone who can be exempted from these provisions should be.
Because of the intimate relation between printers in the USA and in Canada,
there seems to us every reason for making an exception in respect of Canada,
until such time as the manufacturing provisions can lbe done away with alto-
gether. In the imeantime, some of our own members might benefit from this ex-
ception because, of course, many of them are, like many U.S. publishers, Cana-
dian publishers in their own right.

To give you the assurance I think you want: we should certainly not object
to any exemption made in Canada's favour in this respect.

Yours ever,
(Dictated but not signed by) ir. RONALD E. BARKER.

TESTIMONY OF GERARD VAN ARKEL, GENERAL COUNSEL,
INTERNATIONAL TYPOGRAPHICAL UNION

Mr. VAN AnREL. Thank you, Mr. Chairman. I want to say it was
with considerable surprise that I learned that it was over 10 years ago



:that I lastappeared before this committee on this same topic; namely,
the-retention of the manufacturing clause. MBr. Strackbein has stated
thle positions of all of the printing trade unions on this issue. I read
my testimony and statement before the committee 10 years ago:. I
found no reason to make any significant changes or additions. Theire-
fore, I have taken the liberty of resubmitting my testimony as my
statement before the committee here.

There was one matter that was not before the subcommittee when
I last appeared, and that Is the exemption for Canada from the manl-
ufacturing clause. WT'e favor this exemption, but since it was not
previously before tlie committee, I have taken the liberty to slibmit
a supplemental statement covering the reasons why we think this
exemption from the clause is a desirable change in the law.

Thank you, lir.. Chairman.
Air. KASTENMIEIErz. Thank you very much. Our next witness is Jack

A. Sandler, representing Book Manufacturers Institute.

TESTIMONY OF JACK A. SANDLER, REPRESENTING THE BOOK
iMITAACTURERS INSTITUTE, ACCOMPANIED BY STEPHEN F.
OWEN, JR., COUNSEL FOR THE BOOK MANUFACTURERS INSTI-
TUTE, AND DOUGLAS E. HIORNER, VICE PRESIDENT OF THE
INSTITUTE

MAr. OWEsN. Let me introduce myself. I am Stephen Owen, counsel
for the Book Manufacturers Institute, and this is Douglas E. Horner,
the new executive vice president of the institute, and our witness is
Jack-Sandler.

Mr. SANDLER. It looks like I am the new member to testify here,
since this is my first appearance.

.My name is Jack Sandler, and I am group vice president of sales,
for the book division of W. A. Krueger Co., New Berlin, Wis. Today
I :jam appearing on behalf of the Book Manufacturers Institute
[Bi]Mt, located in Ridgefield, Conn. I arh presently serving as chairiman
,of the ,government relations committee of BMI.

The BMI is a trade association representing approximately 80 4.er-
cmnt of all companies in the United States engaged in the manufactare
of, books, whicli includes the prepress preparation. printing, and
bindingof books.

I would like to thank the committee for allowing me to testify here
today onfbehalf of the members of BMI.

At the outset, I wish to emphasize the general support of the BMI
for H.-R. 2223 and the need for a revision and modernization of the
.copyright law in the United States.

With this in mind, let us consider an important provision of the bill
which the BMI strongly supports and which has a great importance to
the economic future of the book manufacturing industry in this
country.

Section 601, the manufacturing clause:
Since 1891, as a result of legislative compromise, there has been a

"manufacturing clause" in some form under our copyright law. The
present manufacturing clause is contained in section 13 of title 17 of
theUnited States Code and is supplemented by section 107.
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Basically, section 16 originally required as a condition to copyright
that books in the English language be manufactured from type-set,
plates made, and by a process wholly performed within the United
States.

As you can see from our written statement, there has been a constant
erosion in the manufacturing area over the years, until we arrive at the
language in section 601 of H.R. 2223. This language represents a com-
promise developed by the ,book manufacturers and the trade unions,
and a number of House and Senate committees in this and previous
Congresses.

Section 601 does substantially liberalize the existing manufacturing
clause as it is contained in section 16 of title 17 of the United States
Code. And exemption has been added for American nationals domi-
ciled abroad for imore than 1 year, and the absolute loss of copyright
protection upon noncompliance with the manufacturing clause has
been deleted. Further, the number of books that may be imported as
exemlit ha, been increased to 2,000, and other exemptions have been
added.

Section 601 does away with the special ad interim time limits and
registration requirements of the present law, and even if copies are
imported or distributed in violation of the section, there would be no
effect on a copyright owner's right to make and distribute phono-
records of the work or to make derivativt. i orks. including dramatiza-
tion and motion pictures, or to perform or display the work publicly.

The essential question is wllether Congress may impose reasonable
limitations and conditions on the grant of'a monopoly; namely, a copy-
right, in order to provide domestic printers a limited measure of pro-
tection, admittedly lost when a copyrighted. book is manufactured by
a foreign competitor. Recognizing that the manufacturing clause is
not solely a free trade issue, it should be emphasized that the needed
protection for a domestic book manufacturing industry is not provided
now, since the tariffs on most books were eliminated in 1966 through
the implementation of the Florence Agreement by the United States.
Foreign countries, on the other hand, impose many kinds of tariff
and nontariff barriers and currency controls and other restrictive de-
vices to limit the export of our books.

One of the main justifications for that manufact,'ring clause is eco-
nomics. The cost of those skilled and unskilled labor abroad in many
parts of the world is substantially less than fully comparable cost in
the United States. Further, it is important to note that in the United
States, labor costs constitute a higher percentage of total manufactur-
ing costs than in most other industries.

As an example, a comparison of data reported by the Department of
Commerce and the 1972 Census of Manufacturing indicates a prodauc
tion payroll cost in the book manufacturing industry equals 44.5 per-
cent of total value added by the manufacturer. This is compared to
only 29.7 percent for all U.S. manufacturing generally.

In other wvords, production worker wage costs are related to the
value added by the manufacturer, and are more than- 50 percent higher
in book printing than the average for all 'U.S. manufacturing.

Further, our industry must meet U.S. standards of servicing quality
and bear a certain heavy social cost in the form of OSHA compliance
EPA. standards, and a liost of other regulatory requirements. Our comrn-
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.petitors abroad do not. have these expenses and burdensome .require-
ments, and thus gain a certain advantage.

It should be reineurieed that during tile last decade with th!e limited
protection of the manufacturing clause, 51 book manufacturers Went
out of business and 23 were merged or acquired and 3 are to be
closed at a later date.

The manufacturer of books requires the purchase of very expensive
.printing. equipment, such as the high-speed, long-run web offset press,
but at the same time, return on net worth to the industry has only been
in thie 5- to 8-percent range in the past decade.

Based on available data, it is clear that the amount of foreign manu-
factured books imported into the United States is increasing at an
alarming r, ,e. In examining the 8-year period between 1967 ~and 197 4,
it is appaiunt that the value of imported books has increased at a con-
siderably faster rate than domestic production, as measured by the
BMI ,composite and the Standard & Poors publishing industry com-
posite. Book imports of all sorts has increased from 69;3 million in
1967 to 150.7 million in 1974, according to the U.S. Department of
Commerce figures. This represents a rise in the market share pene-
tration of imported books from '2.5 percent to 3.7 percent of the
U.S; market. Remember, this all occurred with the limited protection
6f the manufacturing clause.

The reason for this rapid increase is a growing practice of the
U.S. publishing industry in investing or placing business abroad.
In' addition, it is also clear that although the present high ratio of
exports of domestic manufactured books to imports of foreign mann-
factured books is this, a repeal of the manufacturing clause will.change
the situation quickly, since foreign publishers traditionally have never
used U.S. manufacturers. This, of course. may add to the
current balancc-of-payments problems and in addition, severely dam-
age our industry.

In conclusion, I would like to state that based on the above facts, we
submit that a repeal or a further weakening of the manufaeturiing
clause "-ill'ha;ve a disastrous effect upon our industry at a time when
there is a necessity for an increased volume of printed material, and a
need to utilize a skilled labor force to meet these demands. However,
in the spirit of reform and recognizing the long and arduous history
of compromise of differing economic interests concerning this issue, the
book manufacturing industry states its support for section 601, as it
presently appears in H.R. 2223.

AIr. OWEN. Mir. Chairman, we would like to submit the full text
of our statement for the record, as presented to 'Mr. Fuchs 2 days ago.

Mir. XlS'ENSIEIER. Without objection, your full statement will also
be accrnted,

[Thie prepared statement of Jack B. Sandler follows:]
STATEMENT OF JACK B. SANDLER, CHAIRMAN' OF TIIE GOVERNMSENT REIrTIONS

COMMITTEE OF THE BOOK MANUFACTURERS INSTITUTE, INC.

My name is Jack B. Sandler and I am Group vice President of Sales, for the
Book Division of W. A. Krueger Company, New Berlin, Wisconsin. Today I am
appearing on behalf of the Book Manufacturers Institute (BMI) located in
Ridgefield, Connecticut. I am presently serving as Chairman of the Govern-
ment Relations Committee of BMI.
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The BMI is a trade association representing approximately 80% of all com-
panies in the United States engaged in the manufacture of books, which in-
cludes the pre-press preparation, printing and binding of books.

I would like to thank the Committee for allowing me to testify here today
on behalf of the members of BMI.

At the outset, I wish to emphasize the general support of the BMI for H.R.
2223 and the need for a revision and modernization of the-Copyright Law inthe
United States.

With this in mind, let us consider an important provision of the bill which the
BMII strongly supp.orts and which has a great importance to the ecohomic fu-
ture' of the book manufacturing industry in this country.

SECTION 601, THE MANUFACTURING CLAUSE

Since 1891, as the result of legislative compromise, there has been a "manu-
facturing clause" in some form under our Copyright Law. The present manu-
facturing clause is contained in Section 16 of Title 17 of the United States Code
anid is supplemented by Section 107.

Basically, Section 16 originally required as a condition to copyright that books
in the English language be manufactured from type set, plates made and by
a process wholly performed-within the United States.

As the result of implementing legislation authorizing the participation of the
United States in the Universal Copyright Convention of 1955, the manufactur-

'inig clause was weakened and resulted in the present version of Section 16 which
generally provides that books by American authors, or by foreign authors, resid-
ing or domiciled in the United States, in the English language,, as a condition of
copyright must be manufactured and printed from type set, plates made and by
process wholly performed within the United States.

Section 601 of the bill represents a further liberalization of the manufactur-
ing clause and constitutes a compromise version developed after long study and
effort by the publishers, book manufacturers, trade unions and a succession of
House and Senate Committees in previous sessions of Congress. Let us now con-
sider the reasons for the desirability of Section 601 and a manufacturing clause
in general.

. THE COPYIGOHT fMONOPOLY

. strange marriage of crafts is sheltered under the cloak of copyright, namely,
authors, publishers, manufacturers and trade unions. The purpose of a copyright
is to grant a monopoly in the sense the copyright takes away from the printer the
power to control the multiplication and distribution of printable works. Indeed,
it was against printers that the Statute of Anne,' on which our copyright law was
based, purported to protect authors.' Thus, recognizing that the selection of a book
manufactarer to produce copies of a copyrighted work creates an exclusive right
to reproduce and distribute copies of that work is essential in understanding the
impact of the manufacturing clause on our book manufacturing industry. In
effect, the manufacturing clause allows the government to say to the publisher:
"We will grant you a monopoly to sell and distribute this work, but as a condi-
tion of granting you that monopoly, we want you to have the prodtuct produced in
this country by United States manufacturers and United States workers."

Section 601 and the present version of the manufacturing clause impose a rea-
sonable limitation on the power of the copyright owner to select and exclude who
shall benefit from his monopoly. The Copyright Law g. ,nts the power of monop-
oly and the manufacturing clause as a part thereof,lilmits it, both in the public
interest.

Those who argue the elimination of the manufacturing clause under the guise
of free trade misunderstand the concept of the copyright monopoly.. Granting
unlimited monopoly within the United States to foreign manufactured books
obtained under the Universal Copyright Convention does. not bolster free trade
since at the same time, the requirements for obtaining a monopoly within the
United States has been accomplished and hence, a restraint on domestic trade has
resulted. Thus, this issue should not be solely construed as a classic confrontation
between free trade and protecting domestic interests: The essential question is
whether Congress may impose reasonable limitations and conditions on the grant

1 R Anne, C. 19 (1710), Great Britain.
sThe Manufacturlng Clause of the U.S. Copyright Law, Copyright Office, Library of

Congress, February, 1963.



1699

of a monopoly, namely a copyright, in order to provide domestic printers a lim-
ited measure of protection admittedly lost when a copyrighted book is manufac-
tured by a foreign competitor.

Recognizing that the maiinufacturing clause is not solely a free trade issue it
should be emphasized that the needed protection fcr our domestic book manu-
facturing industry is not provided now, and is not likely to be provided in the
future under the United States tariffs. Indeed, tariffs prior to February 1, 1967
had been minimal and on most books have been removed entirely as the result of
P.L. 89-651 (October 14, 1966) and Presidential Proclamation No. 3754 (Novem-
ber 3, 1966, 3 CFR, 1966 Comp. p. 90) which implemented the "Florence Agree-
ment" by the United States. It should be noted that the United States removed all
tariffs on books and educational materials covered by the "Florence Agreement,"
including imports of these items from countries which to date have not signed
the Agreements. During this decade, it should not be overlooked that foreign
countries, while generally grantingcopyright protection to United States manu-
factured books, impose many kinds of import .barriers, currency controls, and
similar restrictive devices comparable to the manufacturing c'1 -se. Therefore.
the existing manufacturing clause and the proposal contained in Section 601 are
not an unreasonable limitation on the granting of copyright protection and would
not present an undue burden onfree trade.

-II. ECONOMIC JUSTIFICATION FOR THE MANUFACTURING CLAUSE

The historical basis for the manufacturing clause was and still is economic.
It is common knowledge that the cost of both skilled and unskilled labor in the
book manufacturing industry in Europe and Asia is less than the fully compar.
able cost in the Ahited States. We support the testimony of the International
Allied Printing Trades Association on this point.

In addition, it is important to note that in the printing industry in the United
States, labor costs constitute a highier percentage of total manufacturing costs
than in most other industries. As an example, a comparison of data reported by
the Department of Commerce, 1972 Census of Manufacturing, indicates that pro-
duction payroll cost in the book manufacturing industry equals 44.5 percent of
total reported value added by manufacture as compared to only 29.7 percent for
all U.S. manufacturing generally. In other words, production worker wage costs
when related to value added by manufacture are 50 percent higher in bookprint-
ing than the average for all U.S. manufacturing.

Generally, our industry has a considerable quality ar. productivity leadership
over foreign manufacturers. However, a number'of Eurupean and Asian countries
have begun to improve their manufacturing facilities through investment in ad-
vanced high speed equipment comparable or. identical to United States technology
and are capable of eventually matching their products with United States stand-
ards of service and quality. However, since our industry is really a service
oriented industry that is dependent in large part upon the quality of our labor
force which represents a substantial percentage of our manufacturing cost as
demonstrated above, it is imperative to recognize that labor cost differentials are
severe to our industry for competitive purposes. Further, .understanding that our
products are in a sense a unique service product, dependent upon our high stand-
ards of quality and service, it appears inconsistent to penalize our industry which
must bear certain heavy "social costs" In the form of OSHA compliance, EPA
standards, and other regulatory programs, by allowing foreigh produced products
manufactured under less.,expensive social conditions and wage differentials, to
compete with our products in the United States.

In view of the manufacturing cost advantage of foreign competitors in the form
of differentials in Un' ed States and foreign labor costs, and hence destructive
competition which our industry may not otherwise combat, the effect on our in-
dustry of an unrestrictive flow of foreign manufactured books into the United
States would obviously bc devastating. Section 601 would provide our industry
with a limited and reasonable measure of protection against the clearly dis-
parate economic situation.

As mentioned earlier, economic justification is the main issue behind thle re-
tention of the manufacturing clause. This rationale was summarized by two pre-
vions Congressional Committees supporting an identical version of Section 601
as follows:

"The real issue that lies between Section 601 and complete repeal is an economic
one, and on purely economic grounds the possible dangers to the America print-
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ing industry in removing all restrictions on foreign manufacturing outweigh the
possible benefits repeal would bring to American authors and publishers." 8

We submit the economic justifications responsible for the existence of the
manufacturing clause under present law clearly exist toddy and support the
proposed Section 601.

mII. THE IMPACT ON THE PRINTING TRADE LABOlR FORCE

It is undisputed that in the United States, labor conditions are far superior
to those in foreign countries as was illustrated earlier by the disparity in wages
between our induFs' y and that of European and Asian countries. This high
standard enjoyed b. our labor force is obviously dependent upon a healthy and
enduring industry, continuing capital investment and improvements. Our industry
has always evidenced those qualities and all indicators point in that direction
for the future.

As discussed earlier, with tariffs gone, a repeal of the inanufacturing clause
will remove the only protection afforded our industry from devastating foreign
comptition. Without the manufacturing clause, investment and risk-taking
would be discouraged and increased unemployment would result. It should be
remembered that during the last decade, 51 book manufacturers have gone out
of br, iness, 23 have merged or been acquired and 3 are to be closed at a later
date. The manufacture of books requires the purchase of very expensive printing
equipment such as tile high speed, long run webb offset press. But, at the same
time, return on net worth in the industry has only been in a 5% to 8% range
in the past d.cade'

Thus, it can be seen that the mainufacturing clause is important. Failure to
economically compete In the marketplace caused L,. repeal of the clause will
obviously causi -a lecline in the production of our industry with a corresponding
reduction in 'he lai.,r force employed in 'the manufacture of domestic books.
This possibility uhfol-;unately is real and may not be capable of reversal under
current disparities between the production costs of our industry and our for-
eign comnpetitors.

Thus, in these times of econiomic uncertainties and under conditions where
it is imperative that our skilled labbr force be employed to meet our national
commitments, it is clear that a easonable protection for our existing domestic
labor force in the form o? the manufacturing clause contained in Section 601
should be retained.

IV. EFFECT ON I[,'PORTS OF ENGLISH LAINGUAG.E BOOKS

Based on available data, it is clear that the amount of foreign manufactured
books imported into the United States is increasing at an alarming rate. In
examining the eight-year period between 1967 and 1974, it is apparent that the
value of imported books has increased at a considerably faster rate than
domestic production as measured by thi' BMI Composite and the Standard and
Poor's Publishing Industry Composite. Book imports of all classes have in-
creased from $69.3 million in 1967 to $150.7 million in 1974 according to U.S.
Department of Commerce figures. This represents a rise in market share pene-
tration of imported books from 2.5% to 3.7% of the U.S. Market. And remember
this' all occurred with the limited protect'on of"the manufacturing clause!

'he reason for this rapid increase is the growing practice of the United
States publishing industry in investing or placing business abroad. In addition,
it is also clear that although the present high ratio of exports of domestic manu-
factured books to imports of foreign manufactured books exists, a repeal of
the manufacturifig clause would change this situation quickly since foreign
publishers traditionally have never used United States manufacturers. This of
course may add to the current balance of payments problems and in addition,
severely damage our'industry.

Thus, retention of the manufacturing clause contained in Section 601 is
essential to insure the favorable ratio of exports of domestic manufactured
books to imports of foreign manufactured books and the corresponding bene-
ficial effect upon our current balance of payments situation.

s FHonoe of Ropresentatives' Renort No. 2237, 89th Cone.. 2nd Session. October !2. l9fi6,
at pp. 162-163; Senate Re)port No. 983, 93rd Cong., 2nd Session, July 3. 1974, at p. 190.
It is important to note that this Congressional review and conclusion spanned a period
of eight years. thus bolstering a clear economic justification for the necessity of the
manufacturing clause.
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V. EROSION OF THE MANUFACTURING CLAUSE

As we mentioned at the outset, a manufacturing clause has been contained
in our Conyright Law since 1891. The origineallanguage of this clause has been
repeatedly liberalized and weakened over the years, with the latest revision
occurring in 1954. The current language of !Section 1' of Title 17 of the United
States Code was the result of the 1954 liberalization.

During the course of various Congressional deliberations on the general
revision of our Copyright Law subsequent to 1954, the issue of repealing or
weakening the manufacturing clause was considered: During this period spanning
approximately 10 years, the publisher groups, major authors' group, and a
number of indirectly interested fringe groups sought to have the manufacturing
clause repealed. These proposals were repeatedly rejected and a compromise
version of the manufacturing clause was adopted by a series of Congressional
Committees with the agreement of the affected groups. This-compromise version
is now before this distinguished Committee embodied in Section 601 of H.IR
2223.'

The major erosion of the manufacturing clause represented by Section 601
is the exemption for American nationals domnicilet abroad for at least one year
and the removal ofqthe absolute loss of copyright protection upon noncompliance
with the manufacturing clause. Other liberalizations are present including the
increase to 2,000 in the number of books which, may be imported under the
exemption from the clause with an elimination 'of the special "ad interim"
time limits and registration requirements of the present law, and an increase in
the number of exemptions from the clause for specified types of use. Under sub-
section (c) of Section 601, importation of reproduction proofs would be permitted,
as well as computer tapes from which plates can be prepared, representing a
major liberalization of the manufacturing clause.

It is therefore clearly agreed by the groups affected by the manufacturing
clause that Section 601 represents a further erosion of its effectiveness. However,
the comliromise achieved in support of Section 601 is recognized by our industry,
and in the spirit of mutual cooperation among the differing interests affected by
this issue, and for purposes of legislative compromise, we strongly submit that
section.601 should be favorably considered by this distinguished Committee.

CONCLUSION

Based on the above facts, we submit that a repeal or a further weakening of
the manufacturing clause will have a disastrous effect upon our industry at a
time when there is a necessity for an increased volume of printed material, in-
creased production and' investment demands and a skilled labor force to meet
these demands. However, in the spirit of reform and recognizing the long and
arduous history of compromise of differing economic interests concerning this
issue, the book manufacturing industry herewith states its support for the
present Section 601 as proposed in H.R. 2223, subject to a technical amendment
and clarification in the Committee Report to be proposed hereafter.

TECHNICAL AMENDMENT AND CLARIFICATION TO SECTION 60i

I. WORK FOR HIRE. FOREIGN SUBSIDIARY OF DOMESTIC EMPLOYER

For the purpose of preventing possible abuses in the "work for hire" exemp-
tion of Section 601(b) (1), we respectfully request that the following language
be added to the last clause of Section 601(b) (1) so it reads as follows:

"* * *; in the case of work made for hire, the exemption provided by this
clause does not apply unless a substantial part of the work was prepared for
an employer or other person who is not a national or domiciliary of the United
States or a domestic corporation or enterprise or a foreign subsidiary or afiliate
thereof." (New language italic.)

IL LITERARY MATERIAL

The interpretation of the term "literary material" may be capable of conflict-
ing interpretations by administrators charged with enforcing the manufacturing
clause. Indeed, under present. law, the interpretation as to what types of work

v Section 601 of I.R. 2223 Is Identical to Section 601 of S. 1361 reported by The Senate
Committee.on the Judiciary, July 3,. 1974, 93rd Cong., 2nd Session and is very similar
to Section 601 of H.R. 4847 and S. 597. considered by the 89th and 90th Congresses.
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were covered under the clause h4s been inconsistent and at times conflicting.
Thus, for the purpose of accurately reflecting the legislative intent concerning
the definition of the term "literary material" as used in Section 601 of the bill,
we respectfully request that the Report of the House Subcommittee on Courts,
Civil Liberties and the Administration of Justice to accompany H.R. 2223 in-
clude language applicable to the definition of "literary work [material]" con-
tained in the last sentence of the third full paragraph appearing on piage, 17
of the House of Representatives Report No. 83, 90th Congress, 1st Session,
March 8; 1967, with revisions so it reads as follows:

"The term 'literary material' does not connote any criterion of literary merit.
or qualitative value; it includes catalogs, directories and similar material."

III. PREPONDERANTLY OF NONDRAMATIC LITERARY MATERIAL

Finally, we also request that the 'House Committee Report include language
.o aid in the definiition of "preponderantly" as it relates to nondramatic literars
material in Section 601(a) of the bill. Since the language ia Section 601 of the
companion bill, S. 22, is similar, it might be helpful to use similar language 'o
that contained in the Senate Committee Report (Sen. Report No. 983, 93 d
Congress, 2d Session, July 3, 1974, p. 197).

We would respectfully request that the following three paragraphs be included
in the House Committee Report to aid in later application of the Section:

"The scope of the manufacturing requirement, as set out in subsections (a)
and (b) of section 601, is considerably more lir.:ted than that of present law. The
requirements apply to 'a work consisting preponderantly of nondramatic literary
material that is in the English language and is protected under this title,' and
would thus not extend to: dramatic, musical, pictorial, or graphic works;
foreign-language material; or wvorks consisting preponderantly of material that is
not subject to the manufacturing requirement.

"A work containing 'nondramatic literary material that is in the English
language and is protected under this title,' and also containing dramatic, musical,
pictorial,. graphic, foreign-language, public domaifi, or other .aterial that is not
subject to the manufacturing requirement, or any combination of these, is not
considered to consist 'preponderantly' of the copy:ight-protected nondramatic
English-language literary material unless such material exceeds the exempted
material in importance. Thus, where the literary material in a work consists
merely of a foreword or preface, and captions, headings, or brief descriptions or
explanations of pictorial, graphic or other ,non-literary material clearly exceeds
the literary material in importance, and the entire work is free of the manufactur-
ing requirement.

"On the other hand, work which contains both non-dramatic literary material
and pictorial, graphic or other non-literary material is subject to the m;nanufactur-
ing requirement if the non-dramatic literary smaterlal is necessar. to:convey the
ideas or information bcing presented, regardless of the relative amoupt of space
occupied by each kind of material. In such a case, the existence of a (narrative or
exposition means that the non-dramatic literary mate'rial plainly exceeds the
non-literary material in weight, or importance, 'n the wori. and the work is there-
fore subject to, the manufacturing requirement even though it has - high pictorial
or graphic content."

[The subcommittee received the following statements letters for
the record:]

STATEMENT BY TOWNSEND HOOPES, PRESrDENT As6CIrATION OF
AMERICAN PunBLISHER

Mr. Chairman, my name is Townsend Hoopes. I am President of the Association
of American Publishers, a trade association comprising the great majority of
publishers of general books, textbooks and educational materials. Its more than
260 members, including many university presses a::d religious book publishers,
produce in the aggregate more than 80% of all general, educational and religious
books and materials published in the United States.

We are grateful for the opportunity to express our v'ewz on Jet another section
of the Copyright Revision Bill, Section 601, the Manufacturing Clause.

The Association is on record before this comm;tte, in support of the bill as it
is now written. We extend this support to the manuiacturir.g clause, although
with certain minor reservations. In principle we are opt. ;ed to any type of
trade restrictions which impede the free flow of educationrai and cultural mate-
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rials. At the same time we recognize the political realities of the present situation,
and accordingly accept and support the presdnt language of Section 601 in the
interests of facilitating passage of the bill as a whole. We do express the hope
that this section caU be eventually eliminated from the statute, as it constitutes
a continuing temptation to developing countries to impose a variety of protec-
tionist measures that work generally to restrict the international flow of
information and educational materials.

U.S. COUNCIL FOR AN OPEN WORLD ECONOMY, INC.,
Washington, D.C., September 4,,1975.

REPEAL THE "'IANUFACTURING CLAUSE" OF THE COPYRIGHT LAW

(By David J. Steinberg, President, U.S. Council for an Open World Economy)

The copyright law's "manufacturing clause," f.rst enacted in 1891 and liberalized
several times over the past 84 years, basically requires (with certain exceptions)
that a person desiring full U.S. copyright protection for a book in the English
language must have that book manufactured in the United States. Referred to by
its supporters as a justifiable condition to the granting of a monopoly, the "clause"
is: in fact a trade barrier with Buy American features. It does not belong in the
copyright law at all, whether or not justifiable as economic policy. To the extent
thatit has had any economic justification, it should be only a marginal, transi-
tional part of a coherent policy of government assistance to an industry whose
problems- and needs have been carefully diagnosed. This has never been U.S.
practice regarding this or any other trade barrier.

Repeal of the "manufacturing clause" is a long overdue reform that belongs in
the cop. right law revision now being considered by Congress. The slight modifi-
cations of the "clause" in the current bill, whatever their merits, are not enough.
The best course would be total repeal of the "clause," or at least the programing of
repeal-scheduling it to take effect perhaps a year or two from the date of enact-
ment of the new legislation (though not precluding interim e..forcement of what-
ever improvements now in the bill are adopted).

The decision to repeal, worthy for its own sake, could be helpful in inducing
other countries to discontinue certain practices iL.nr.ding U.S. exports, but should
not be made conditional on such concessions. It could (and should) set in motion
a coherent government assessment of the strengths and weaknesses of the printing
industry and the most constructive form of government assistance, if assistance is
needed at all.

Retaining the "manufacturing clause" in one form or another is not only a
barrier to conimerce. It is also (by seeming to respond to the problems of the
printing industry) a barrier to direct, cuisstructive attention to the real needs of
the industry for whose benefit thls aged protectionism has been kept on the books
It is also a barrier to A serican authors unable to find publishers in the United
States. and a barrier to American publishers eager for greater flexibility with
which to achieve greater efficiency and greater market opportunities.

I is long past time to free the copyright law, the book writers and the publish-
ing industry from this encumbrance. It. is time for enlightened attention to the
best interests of all the people whose lives and livelihoods are affected by this
issue-the needs of the printing industry no less than those of anyone else.

(This statement presents the writer's personal views and does not necessarily,
in every detail, reflect the views of the U.S. Council for an Open World Economy
or the Council's trustees. The Council is a nonprofit organization engaged in re-
search and public education on the merits and problems of achieving an open
international economic system.)

COUNIIIAlN, CASEY & LooM.Is,
'Washington, D.C., October 24, 1975.

Re: h.R. 2223,.Copyright Bill.
HERD FucHs, Esq.,
Counsel, House Judiciary Subcommittee on Courts, Civil Liberties and the

Administration of Justice, Rayburn Building, IWashington, D.C.
DEAR HERB: We understand that you will probably only have one more day of

hearings on H.R. 2223 (Ms. Barbara Ringer will testify as Register of Copyrights
on October 30, 1975) and then the Subcommitte will go to mark-up.
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Mr. Ho.eter and I' appreciated very much the opportunity to meet with you- on
September 12, 1975 to discuss some of the technical aspects of the manufacturing
clause issue which we did not have adequate time to present in our oral testi-
moliy before the Subcommittee on September 18, 1975.

I thought this might be a good time to re-express our interest in three technical
issues involving the maniufacturing clause in Section 601 of the bill: At pages 12
to 14 of our statement (enclosed), note the three technical issues iivolving
(1) "work for hire, foreign subsidiary of domestic employer", (2) definition of
term "literary material", and (3) definition of the term "preponderantly" as it
relates to nondramatic literary material.

We wouldd Respectfully request that these three clarifications be made-in the
Committee Report or possibly in the form of technical amendments to the bill
itself if you feel that is more appropriate.

Should you have any-questions on this, we would be glad to answer them.
With best regards.

Sincerely,
STEPHEN F. OWENT, Jr.,

General Counsel, Book Manufacturers' Institute.

STATEMENT REGARDING THE CANADIAN EXEMPTION, SUGGESTED FOR INCLUSION IN
THE COMMITTEE REPORT

Canada is specifically exempted from the provisions of Section 601, the so
called "manufacturing clause" of the bill. This exemption is included as a result
of an agreement reached in Toronto in 1968 among representatives of American
and Canadian publishers, printing trade unions and' book manufacturers. Upon
addition of the Canadian exemption in American legislation, that agreement
contemplates Canadian adoption of the Florence Agreement, prompt removal of
the' punitive Canadian tariffs on printed matter and the removal of other Cana-
dian restraints on printing and publishing trade between the two countries. The
Canadian exemption is included in Section 601 in the expectation that these
changes will be made. If for any reason Canada does not move promptly to carry
out its obligations under the Toronto Agreement, we would expect Congress to
remdve the Canadian exemption.

Mr. KASTENMEIER. I would' again remind the witnesses that there
are time limitations. I don't like to break into your presentations, but if
you are unaware of your time limitation, Mr. Fuchs, our counsel, will
be happy to inform you. I say this because it is our hope to cover four
subject areas this morning, and we cannot do so if people'exceed the
time allotted to them.

I would now like to call MIr. Irwin Karp, counsel, Authors League'
of America, Inc.

TESTIMONY OF IRWIN KARP, COUNSEL, AUTHORS LEAGUE OF
AMERICA, INC.

Mr. IfARP. Mr. Chairman, I ask that our complete statement be in-
cluded in the record, and I will try to summarize in the time allotted
to me the points made by the Authors League on the manufacturing
clause.

The restrictions and penalties of the manufacturing clause apply
to two classes of work; namely, books and periodical contributions,
and only to those authorized by U.S. citizens and domiciliaries.

The rights of these authors are used as hostages to compel p tb-
lishers to manufacture U.S. editions of books by Ameritan aiuthiors
in this country. Forfeiture of the author's rights here is the penalty
.for noncompliance.

Your committee, in 1967, concluded that there is no 'ustification
on principle for the manufacturing clause and recommended its ulti-
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mate repeal. The Authors League agrees.-It utrges the cla;use-be phased
6Ut of the Copyright Act no later than the end of 1982.

The league reluctantly accepts the new version of the clause in
section 601 as a compromise. It eliminates some injustices, and prop-
erly allows manufacture in Canada. But it still inflicts harsh restraints
and injury on American authors of books who publish abroad.

We recommend two changes in the clause, which will eliminate
some of those damages to these authors; injuries which do not even
serve the'purpose of the clause.

Our statement also discloses the reasons why the clause is uncon-
stitutional, probably, because its arbitrary and- discriminatory clas-
sifications vlolate the fifth and first amendments. Time being short, I
wvill not summarize those. *

I do wish to call your attention to the two changes we recommend
in section 601, on page 5 of our statement. The first would exempt
from the manufacturing clause copies of an American author's book
which were produced abroad by a foreign publisher to actually pub-
lish the work outside the United States and was not a citizen or
domiciliary of the United States. More than 2,000 copies, under
these circumstances, could be imported without forfeiting protection
of the author's U.S. publishing rights.

The purpose of the manufacturing clause is to compel publishers
to manufacture U.S. editions. Primarily, the purpose, as a previous
speaker pointed out, is to prevent U.S. publishers from sending works
abroad for printing and other manufacturing activities. But American
authors do not have books published abroad by foreign publishers in
order to deprive U.S. printers of work. American authors publish
abroad because they reside there, or because they cannot find an Amer-
ican publisher.

The manufacturing clause cannot wring blood from this stone.
It is therefore pointless to prohibit U.S. authors, whose works are
published abroad, from having more than 2,000 copies of these works
from being distributed to American readers.

The restriction in this area simply denies them the right to reach the
American public, or compels them to forfeit protection for their U.S.
publishing rights in order to get those books into the'country. It must
be emphasized that while the new clause would not destroy U.S. au-
thor's copyrights completely as the present clause does, it still deprives
American authors protection for their, publishing rights if more than
2,000 copies are imported.

Most American authors derive all of their income solely from their
publishing rights. So this modification, while laudatory, is probably
useless to 80 or 90 percent of the American authors.

I.thank you for the opportunity of presenting this brief statement.
[The prepared statement of Irwin Karp follows:]

STATEMENT or IRWIN KARP, COUNSEL, THE AUTHORS LEAGUE OF AMERIOA

SEO. 601-"THE MANUFAOTUBING CLAUSE"

Mr. Chairmain, my name is I/win Karp. I am counsel for the Authors League
of America, the national society of professional writers. The Authors League
appreciates this opportunity to state its views on the "manufacturing clause"-
Sec. 16 of the present law, ani Sec. 601 of the Copyright Revision Bill. A ma-
Jority of the League's members write books, and poems, stories, articles and

57-786--76--pt. 3-21
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other contributionswto periodicals. Theerestrictions and penalties of the "manu-
facturing clause" apply only to these classes of copyrighted works, and only to
those authored by United States citizens or domiciliaries.

Although American authors are primary victims of the manufacturing clause,
they are innocent casualties of an economic conflict between publishers and the
American printing:industry and unions. The present clause, and the proposed
modification, seek to compel publishers to manufacture T.S. editions of American
authors' books in this country. Both use the author's rights as a hostage for
that purpose.

As' your Committee's 1967 Report stated, "there is no justification on principle
for a manufacturing requirement in the 'copyright ,statute ... " Sec. 601 is a
"'compromise" provision.,As your Committee recommended, the clause ultimately
should be repealed. The Authors League agrees. It believes that the manufac-
turing limitations should be phased out of the 'Copyright Act, eliminated before a
specified date--e.g. December 31, 1982. Although Sec. 601 eliminates some in-
equities of Sec. 16, it nonetheless imposes harsh and unjustifiable restrictions on
American authors' rights.,Moreover, both sections may violate the Fifth and First
Amendments. And the Authors League believes that changes should be matle in
Sec. 601 to eliininate pointless injury to American liuthors.

TIlE PRESENT LAW

Sec. 16 prevents an American author from securing '.S. copyright iii a book
or periodical contribution if the first edition is manufactured abroad. If ad interim
copyright is secured, the author has a 5 year reprieve to have an edition manll-
factured and published here. Failing that, all U.S. protection is lost. Sec. 16 also
deprives American authors of all U.S'. protection if foreign-made copies are dis-
tributed here, even thl'ugh U.S. copyright was previously secured by publishing
an American-made editioL qin this country. 'Many American authors have beeni
deprived of U.S. copyright protection by the manufacturing clause.

TIIE REVISION BILL

Sec. 601 would eliminate slome of the onerous provisions of Sec. 16. American
authors would ,obtain U.S. copyright in books and other nondramatic literary
material, whether manufactured here or abroad. The new manufacturing require-
ments would be satisfied by production in the United States or Canada. And the
Auth6rs League strongly suplports the inclusion of Canadian manufacture as some
relief from the limitations that remain in Sec. 601.

Sec. 601.still imposes manufacturilng restrictions on the rights of American
authors of books and other nondramatic literary material. No rojre than 2,000
foreign-made copies may be imported. If additional copies are distributed here
wiith the author's peimissio;., .e loses protection for his U.S. publishing rights.
Anyone could publish his book' without his permission, and without paying him.
Protectioa-against further infrilgements can only be recovered by publication of
an,authorized edition manufactured here or in Canada.

Importation of. more than 2,000 copies would not completely destroy an Ameri-
can author's copyright, as Sec. 16 now provides. The right to make motion iic-
ture or television vrsions, and other non-publishing rights would not be im-
paired. But most American authors of books earn their'incone .solely from their
publishing rights. Thus, the new clause would continue to penalUze those U.S.
writers whose booksv were published abroad.

THIE DAMAGING EFFECTS OF SEC. 601

'iAmeilcan authors do not have their books published abroad in order to have
the printing done more'cheaply. Thle production of a book, including the printing,
is the pnblisher's responsibility. The publisher, nmt the author, selects the
,printer anid negotiates.the pricieformaniffact'iing the book; the publisher, not
the author, pays this and the other costs of production.

American authors turri to foreign pubiishels when they reside, work or study
abroad. They choose publishers in the samle country becquse the, relationshili is
too personal to conduct at long- distance. Sec. 601 recognizesj this reality by ex-
empting,.from its restriCtdiois all foreign aruthors and any American author
dolniciited abroad for'inore than one year preceding i:niportation and distribution
pf foreign-inade copies of his'bolokin this country. There is another reasori .h y
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American authors turn to foreign publishersr-they cannot find an American
publisher willing to issue their books.

Sec. 601 would deny many of these authors the right to disseminate their works
to American readers. An author who published abroad, and could not find an
American publisher to issue his book here, would be barred from distributing
more than 2,000 foreign-made copies-on penalty of losing protection against in-
fringing editions. ,

Moreover, Sec. 601 would deny some American authors protection for their
U.S. publishing rights, Foreign publishers sometimes may insist, as a condition
for accepting a manuscript, on authorization to export copies to this country;
and will manage to distribute them here. American authors who must publish
abroad would thus face two alternatives: (i) granting that authorization, and
losing protection against infringing American editions; or (ii) denying authoriza-
tion, losing the sole opportunity of publication which the foreign publisher
represents. lither American authors, ignorant of the manufacturing requirements,
will grant foreign publishers these export rights. 'Sec. '01 will prove, as Sec. 16
has, a trap for unwary U.S. writers.

THE MANUFACTURING CLAUSE AND THE FIFTH AMENDMSENT

The classification of authors and types of works subject to the manutfcturing
clause is so arbitrary and discriminatory that it well may violate the Fifth
Amendment. Shapiro v. Tholmpso8n, 394 U.S. 618 (1969) repeated this quotation
from two prior opinions:
'"[While the Fifth Amendment contains no equal protection clause, it does

forbid discrimination that is 'so unjustifiable as to be violative-of due process.'"
Schneider v. Rushl, 377 U.S. 163, 168 (1964); Bolling v. Sharpe, 347 U.S. 497
(1954). [at. p. 642]

In Shapiro v. Tihompson, the Court ruled unconstitutional an Act of Congress
which established a one-year residence requirement for welfare assistance in the
District of Columbia, because the discrimination involved in the statutory plan
of classifying new and old residents violated the Due Process Clause of the Fifth
Amendment. In Sch cidiclr v. Rlusk, the statute was held to violate the Due Process
Clause because it dis iminated between two classes of American citizens who
resided abroad, favoring the native born over the naturalized.

Sec. 601 (and Sec. 24) impose two sets of discriminatory classifications on one
class of American authors. First, American authors of books are subjected to their
restrictions and penalties. Sec. 601 exempts from those provisions all foreign au-
thors (except those domiciled here). Under Sec. 9 of the present law: British,
French, Soviet and other authors from the nations belonging to the Universal
Copyright Convention are exempt from the restrictions of Sec. 16 (except those
domiciled here). Under Sec. 601, and the present law, books in English by these
foreign authors, made abroad, may be imported and distributed in the United
States-without any limitation on quantity, without any diminution of U.S. pub-
lishing or other rights.

This utter discrimination 'finds no justification in the Copyright Clause of
the Constitution which authorizes the granting of exclusive right(s) to "Au-
thors", without excdiding any nationality. Nor does the diseriminatlo;, ind
justification in economic reality. Books by foreign authors, when sold in this
country, can be made lihere or abroad. Importation of foreign-manufactured copies
of books by those authors w ill deprive.American prinŽters of the work they would
have if the copies wereproduced 'here.

Second, the manufacturing clauses unjustly discriminate between American
authors of books (and periodical contributions) and all authors of other classes
of copyrighted works. American and foreign producecs 'of fim and television
progranlms (the "iuthor" for copyright purposes) can nianufhcture theste works
abroad and limport unlimited numbers of copies intd the 'United States without
impairing the complete protection bf all of theiir rights under the T.S. Cop-
rigllt Act. Foreign-mnadev opies of Sheet miusic, Picords, graphic wvorls and other
copyrighted works--by Aniericaii atitlors-aiilso caii lie impdrted into the United
States without diminishiing the'protectil6n affoidel by our c6py'right statute.

There is no constitutional justlftltion for thin arbitrary discriAtination 4gainst
Anlericenn authors of books and othr liter'ary wtiiis. Ii its last Ainer.ilment of the
Copyright Act dealing with Sec. 16, the Congress found that foreign manufac-
ture of books in. English, no, longer, represented' ,any' threat to, the "domestic
printing induistry."' (No. :2608, 83rd Cong.; 2,1 Sess., p. 3631)
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By contrast, the production abroad and importation of motion pictures andtelevision programs, by American "author"-producers, has had a serious effect onAmerican workers engageti in the production of such copyrighted works.
THE MANUFACTU.INOG OLAUSE-ANDbTHkE FIRST AMENDMENT

As we have noted, Sec. 60l1 (and Sec. 16) would effectively prevent someAmerican authors from disseminating their works in the United States. Onlybooks, and only those by American authors, are singled out for this restraint.This "legislative classification is strikingly underinclusive." Errzno:..ik v. Cityof Jacksonville, U.S. Supreme Court (June 23, 1975; 422 U.S. 205, 215). Althougha legislature may, ordinarily, "deal with one part of a problem without address-
ing all of it" said the Court,

"This presumption of statutory validity, however, turns upon the subjectmatter of expression. 'Above all else, the First Amendment means that govern-ment has no power to restrict expression because of its message, its ideas, itssubject matter, or its content.'" Police Dept. of Chicago v. Mosley, 408 U.S. at
p. 95.

The manufacturing clause, new version and old, restricts the distributionof certain works because of their form-applying to books but not to films,television or radio programs, pictures or illustrations. The clause restricts thedistribution of books because of the nationality or domicile of the author. Booksby American authors are restricted, books by foreign authors are not. Theserestrictions curtail the author's right to disseminate his books, protected by theFirst Amendment. Smith v. California, 361 U.S. 147 (1959); Bantam Books v.,Sullivan, 372 U.S. 58 (1963). The restrictions of the manufacturing clause, dis-criminatory and "underinclusive", violate the First Amendment as well as theDue 2rocess Clause of the Fifth Amendment.

CHANGES IN SECTION 601

As we have noted, the primary purpose of the manufacturing clause is tocompel book publishers to manufacture here the copies they distribute in thiscountry. That purpose is not served by prohibiting the importation of foreign-made copies of books by American authors which are published abroad byforeign publishers American authors do not have their works published abroadto obtain lower printing costs, or to deprive American printers of work. Thoseconsequences occurred -' -n American publishers arranged for the foreigncomposition and printing A. books they produced for sale in the United States.So long as the manufacturing clause remains in the Copyright Act, it should belimited to those circumsta.-ces. Therefore, the Authors League recommends thatSec. 601 (b) be amended by adding a new clause reading:
"(7) where the copies were produced by a publisher who had previouslypublished the work outside the United 3tates and is not a national or domiciliaryof the United States or a domestic corporation or enterprise."
This clause would permit 'the American author who had published his bookabroad, by a foreign publisher, to authorize the importation and distribution ofthat publisher's copies in the United States without limitation on the number ofcopies, and without losing protection for his publishing or other rights.The Authors League also recommends that Sec. 601 be amended to exemptperiodicals and contributions to periodicals. Many foreign periodicals are soldhere from their original, foreign made editions. They are not even subject to themanufacturing clause if they do not contain contributions by American authors.And the pressure of the manufacturing clause will not compel them to print inthis country the copies they sell here. Its only effect can be to deny Americanauthorq the opportunity of having their contributions published in those period-icals. Indeed, one of the primary consequences of the clause is to deprive Ameri-can authorsWof work opportunities in various areas. For example, American pub-lishers frequently have contracted for the foreign production of art books, chil-dren's books and other works requiring good-quality color photographs or illus-trations. Under Sec. 601, this practice would hot be restricted so long as the pub-lisher hired a British, Australian or other foreign author (from a U.O.C. country)to write the text. For Sec. 601 does not apply to foreign production of graphicmaterial, and would not apply where the text was written by such a foreignauthor.

Mr. KisTENmrErER. Thank you. Actually., we have some questions ofthe witnesses. Mr. Karp, would you remain at the table, and perhaps
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we will have Mr. Strackbein and Mr. Van Arkel and Mr. Sandler
join.you for any questions that the committee may have.

PAEL DISCUSSION: MR. STRACXBEIN, MR. VAN ARKEL,
MR. SANDLER, AND MR. KARP

Mr. KASTENMEER; For a country that holds itself out as having
freedom of the press and freedom of speech and peoples with various,
ideological persuasions, is it consistent for us to deny foreign publica-
tionsinto this country by using this economic device in the copyright
law to limit or, in fact, prohibit equal protection for such copyright
materials, Mr. Karp .

Mr. VAN AR EL. ay I address myself:to that ?
Mr. KASTENmEIER. Yes.
Mr. VAN AiREL. There is presently no law of any kind that prohibits

any foreign publisher from sending into the United States any num-
ber of books that he desires to send in. We are not talking about a lim-
itation on books or other periodicals into the United States. We are
talking about the conditions under which such a foreign publisher can
achieve a monopoly by law of the entire American book economy. We
think that the Congress has not only the right, but the duty, to see
to it that there are reasonable conditions on the grant of this copyright
and that the use of the manufacturing clause is a totally appropriate
means to that end.

Mr. KARP. May I answer the question, which you addressed to me,
Mr. Chairman?

Mr. VAN AREtrL. I am sorry. I didn't know I was interrupting.
Mr. KARP. Oh, you weren't. I hadn't started yet.
Mr. Chairman, the answer to your question is obviously that it is

not proper for the Congress of the United States to enact a statute,
which it has done, which prevents foreign editions of works from
American authors from entering the country. I think it violates the
first amendment. The classifications in the present law and in the bill
are so inclusive and so arbitrary and so discriminatory as probably to
fall under the first amendment.

Moreover, it ill-behooves the labor unions to sit he_- talking about
an author's monopoly. If it weren't for a particular section of the Clayv-
ton Act, every union in this country would be illegal as a monopoly.

Third, if the Department of Justice were able to sue Congress for
violating the antitrust laws, they would be suing you for enacting the
manufacturing clause. They have a suit going against American pub-
lishers right now for conspiring with British publishers to keep foreign
editions of books out of this country. And a most effective method of
keeping those books out of thit country is the clause we are discussing
today.

Mr. KAsTENMsmFR. Thank you. ]Mr. Van Arkel, are there not other
means or flvices than the manufacturing clause in the copyright law,
such as tariffs and duties on foreign publications, which ought to gov-
ern as an economic matter, whether it is protectionist or not, that ought
to govern in this a2ea ?

Mr. VAN ARREL. If I may, I would like to refer to my original state-
ment for the history of the introduction of the manufacturing clause,



the reasons for its enactment, and how it was derived. I really think
that alternatives, and I haven't given much thought to the alternatives,
but I think clearly there would be difficulties with the GATT Treaty
with the imposition of tariffs and wifh the Florence agreement.

As I say, I haven't thought this subject matter through, but I can
foresee that an effort to find alternatives would lead to far more con-
fusion and difficulty than the continuation of wjhat has been the law
for a number of years.

Mr. IKASTENEIER. At this point, I would like to yield to Mr. Rails-
back.

Mr. RAILSBACK. NO questions.
Mr. KASTENMrEIER. The gentleman from Massachusetts.
Mr. DRINAN. I want to thank all of you gentlemen for your state-

ments, and I raise the question whether or not this manufacturing
clause violates the Helsinki agreement. I read that very carefully, and
toward the end there are several sections about the diffusion of knowl-
edge and the guarantee that we will not block access to knowledge in
any language. I wonder whether anybody would want to make a judg-
ment on that?

Mr. Karp, would you feel that HElsinki supports your case? It is a
new argument for you, I hope.

MIr. KARP. No; I am not arguing with you. I wish I was better pre-
pared to agree with you.

Mr. DRINAN. It is a new argument I am offering you. Go ahead.
Mr. KARP. I think you are right in principle, but I haven't prepared

mvyself on the Helsinki agreement to comment in detail.
MIr. DRINAN. It mightbe a very good argument for you.
Mr. KARP. I will certainly look at it.
Mr. DRINAN. Any of you other gentlemen?
Mr. VAN ARKEL. I can only reiterate, Mr. Drinan, what I alrc dy

stated. There is presently no law of any kind-on the books which pro-
hibits, in any manner, the importation of books into this country. To
that extent, I think it is completely consistent with the freedom which
the IHelsinki agreement talks about in its agreement, and really goes
beyond what that agreement contemplates. I can only emphasize that
you are talking here not about free trade, not about free exchange;
you are talking about the grant of an American monopoly of this
market through copyrights. Now, there is certainly nothing in the
IIelbinki agreement that says that this country las got to give an un-
conditional amount of access to this market to all foreign publishers,
whoever they may be.

Mr. DRINAN. Let me quote to you from a manual on copyright law
done by Arthur Hansen. This is his conclusion, on page 150:

In general, most experts find no logic in dens ing copyright protection to authors
as a means of protecting printers against foreign competition. In fact, all groups
concerned-with the possible exception of the printers-appear to agree that
manufacture in the United States should not be a condition of copyright.

Anything to comment on that
Mr. VAN ARIKEL. I disagree with that very firmly.
Mr. DRINAN. Name some groups, besides the printers.
5Mr. VAN Aimr,. I can only ask that you read my statement for the

reasons-
Mr. DRINAN. I did, sir. I read it last night. and I reread it again this

morning. I have practically memorized it. But give me somebody be-
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sides the printers. I mean, you disagree with it, but he said "with the
possible exception of-the printerS." Well, are:there other groups.

Mr. VAx ArKEL. One of the staunchest supporters was a former
Register of the Copyrights, Mr. Sam Warner, who wrote at length on
this, and testified against it very strongly.

Mr. DR-AxN. Well,'he is not exactly a whole class of people. He isjust
a former Register of the Copyrights.

Mr. VA¥'- AritEL. Well, he is a well qualified expert.
Mr. DRINAx. Mir. Karp, do you want to comnnent I
Mr. KARP. I think that the more recent Registers of Copyrights have

disagreed with Mr. ,Warner. To my recollection, Mr. Kaminstein-and
Ms. Ringer both opposed the manufacturing clause.

Mr. DRINAN. Would it be your judgment that Mr. Hansen here is
·correct that all groups concerned, with the possible;exception of the
printers, appear to agree this is without foundation?.

Mr. IKAr. I certainly think that is a correct statement.
7Mr. DRIaAN. Thank you.
Mr. SANDLER. May I make a statement? Obviously, I was one of

those that was referenced as a printer there, so I am not addressing
myself to that portion of it, but I quickly scanned the testimony by Mr.
Hoopes. I think he is stating a compromise. I think I want to refer this
committee to his testimony.

Mr. DRINANx. Well, is that the compromise already in the bill?
Mr. SANDLE.R. No, I mean recognizing the need of a compromise on

the parts of the opposed parties and the fact that there is a need, at
least on a temporary basis, for the manufacturing clause.

Mr. DRINAN. Is he recommending a compromise different -Pom
section 601 now, which is a compromise ?

3Mr. SANDLER. NO.
Mr. DRINAN. Would you state in your terms, sir, how 601 is a com-

promise .Mr. Karp says it, is a compromise, but give us, if you would,
the two or three things that you think compromise 601?

Mr. SANDLER. Well, there is the opportunity for books to come in.
Certainly, it does not restrict these books from coming in. There are
portions of manufacturing that it is my understanding can still be
done in foreign countries. My understanding is plates-well, identi-
fication ofthese products may have some misnomers. WVe say "plates"
in letterpress type terms. We talk about type-setting, reproduction,
these types of things. Now, these types of things are allowed to be
brought in.

Mr. DRINAN. And does it phase out at a moment in time?
Mr. SANDLER. No.
Mr. DRIN-Ar. You recommended that, Mr. Karp, but that is not in

'601 ?
Mr. KARP. No, it isn't. We also recommend a very important thing

which I think you gentlemen ought to consider seriously. This is a
fighlt between American publishers and American printers, and we
are in the middle. We have been in the middle for over 50 years, and it
is unconscionable. What goes abroad and what they are really con-
cerned about is the American publisher who sends abroad printing
work on a very big, multicolored book, for example, where the setting
.or the illustrations or the color work is too expensive to do here. Andt
American publishers shop around. They used to send it to Switzerland
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and they sent it'to Italy' and now they are sending it to Japan. Ironi-
cally, that is not literary material and they.can do: that, unaer the new
lam;That is where the loss of business is. i

No Anierican publisher takes a 2S0-page novel, or a 300-page biog.
raphy and ships it abroad in. order to get the printing done cheaper.
That is ridiculous. It may happen, but if it does it happens~rarely.

But, what they are doing is saying to the Amnerican author of a
novel or the author of a biography rthatdif you can't find an American
publisher, and if you have to go abroadif you are James Joyce or even
Ernest Hemingway, and you are,living in Paris. and you publish
abroad, you can't have that publisher send copies. into this country.
And the only reason that those copies comedin, in most cases,.is because
the Amcrican author abroad or here can't even find an American pub-
lisher to put the book out. All that remains in this clause of significance
to American authors is they still lose their publishing rights if those
copies are imported. And as you pointed out, Mr. Chairman, that is an
obvious restriction on the fundamental right to distribute work in this
country, torbring'in intellectual works into this country. And it is only
imposed on American authors. Andsthey ought to accept at 'least this
change because it doesn't hurt them one hit. It still keeps the clause in
place, which "I don't like either, but it still keeps -the clause in place to
protect them against the American publisher who is going to bring
out an American edition and deliberately ships the printing work
abroad. That is what they are really concerned about. That is the
culprit.

And they shouldn't be insisting that when an American lives abroad
or sends abroad to have a book published, because it is the only place
they can find a publisher, they shouldn't be insisting that any .number
of copies of that foreign-copy edition be brought into this country, be-
cause, by God, nobody sent'that abroad in the first place to cheat their
members of their union or their constituent manufacturers.

Mr. KASTENMIEIR. If the gentleman would yield? Do you think
thereshould be an insistence on this ?

Mr. VANr AIREL. If I understood the proposal correctly, and this is
the first time I heard it, I think it would be far s.npler to say we are
going to repeal the manufacturing clause.

Mr. ICRP. Well, I will accept that one, too..
Mr. DnINAN. Mr. Chairman, on section 601, music is exempted and

it is not covered. Has anybody complained about that?
fMr. ICaP. Everything is exempt except books. Any motion picture

producer, American motion picture producer, can go to France
or Italy and make a movie with foreign labor and import any number
of copies of that film into this country and secure copyrights. And
the damage done to the craft unions of California is probably much
greater than is done to the printing trades in this country, but that
isn't prohibited. The only class of copyright work that is covered by
this clause are books and contributions to periodicals, and only if writ-
ten by American.authors. And I really think that if we went to court,
the U.S; Supreme Court might well say that is such an arbitrary clas-
sifieation,,that this classification is so discriminatory, fhat it violates
the due process clause of the fifth amendment. And I cited cases
in my statement where the court has said that. And I wonder whether
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the Judiciary Committee of. the U.S. House of ORepresentatives
shouldn't consider that seriously.. And I don't think it behodves. the
Judiciary Committee to pass a piece of' legislation that may well be
unconstitutional. - I

Mr. DRINAN. Just one last pieces of information. Would the chair-
man tell me what the 1967 bill from this committee included? Mr.
Karp says in that report you people stated, "There is no justification
in princlple~for the manufacturing requirement."

Was section 601 of the manufacturing clause, was that completely
out of that bill ?

Mr. KASTENMEIER. No, it was not. As a matter of fact, and I think
thergentlemen wh( are witnesses here are more knowledgeable than
the Chair on this, my recollection is that bill is very much like 2223.

Mr. .KarP. The report tall of the clause as it would be under 601,
Mr. Drinan. It still says that is not justifiable in principle.

Mr. DRINAN. But the ,committee recommended that the clause ul-
timately should be repealed. Is that in the original-

Mr. KIASTENMEIER No, the point of the report, while it suggested
disaffection for that clause, but mindful that compromises and ccn-
ciliations have already taken place, and that the clause as represented
in this bill-and I am talking about 1965, 1966, 1967--but rather than
to goband outright repeal it, or something else, that subcommittef at
that time accepted more or less the language in 2223, but expressing
this.as a point of-view.

However, the point of view was not written into the bill. In other
words, if I understand the law, the· present law exempts 1,500-copies
and the bill exempts 2,000 copies. This particular proposal exempts
Canadian publications, I think. I am.not sure whether our bill did in
1967, did it?

Mr. KARP. No. That is a change..
Mr. KASTEN.EIER. That is a change. And there may be certain other

changes you have indicated interms of typography and so forth that
I am not clearnon. I am not clear on the technical changes between E.R.
2223 and-the present lavw. Perhaps Mr. Sandler or Mr. Van Arkel could
enlighten the committee as to precisely what changes are represented
from present law and 2223, from the present text?

Mr. VAN ARmEL. Well, I think- .
Mr. KASTENSEmER. Does anyone at the table have knowledge on

that?
Mr. VAN AIEEL. Well, I think you touched on the important ones,

Mr. Chairman.
Mr. DRINAN. Mr. Chairman, I would just urge these two contend-

ing parties have a long ilunch and study their difficulties on section
601 and come to the best compromise they can make.

Mr. STRAOcBEIN. May I say, the impression seems to be: entertained
by some people that this manufacturing clause would prevent the im-
portation of books, this language, from abroad. Of course, it does
nothing of the kind. It is .only if they want to enjoy a copyright in
this marke; that, they must manufacture in this country.,

Mlr. KAST.ENEiER. Yes, I think everyone understands that.
Mr. STRAORCBEIN. In other words, if you want to manufacture abroad,

you have access to this market, but you don't gbt, the copyright.
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Mr. KIsTsorIEER. Do I munderstand the effect of the present law is
to enable foreign book manufacturers and publishers to import into
this country 1,500 editions, which are protectedaby copyright, and then
having tested the market, they may not thereafter iinport more into
this country, but then they would have tested the market for an Amer-
.ican manufacturer and that-

Mr. STRACKBEIN. That is correct.
Mfr. VAN ARIEL. No, there is no prohibition on importing any

number he wants to. The only consequence is that, if he imports more
than 2,000, as provided in this bill, he will nob receive later copyright
)rotection. He has a 5-year period of testing the market to find out
whether or not he wants to put out an edition in the United States.

Mr. STRACEEIN. I think the 5 years is not in this bill.
Mr. KASTENMEIER. But the bill is predicated on the notion that

copyright protection for authors for publishing and, indeed, as affects
booi manufacturing, is an essential economic protect' n.

I yield to the gentlfeman from California.
Mr. WICGINS. This is addressed to any one of the gentlemen who

can answer this question. Do the copyright laws of other countries
contain similar restrictions?

Mr. KIARP. I don't know of any Western European country; I don't
know of any country that has a manufacturing clause.

Mr. VAs ARKiEL. Mr. Chairman, the British, and I feel quite sure
other countries as well, have the exact equivalent of a manufacturing
clause for copyrights. That is to say, in order to achieve a patent
on anything, on any invention, you must manufacture in Great Britain
or some other country in order to retain your patent.

Mr. WcGGINs. Do you disagree with the gentleman with respect to
copyrights, however ?cMr. VAN ARuEL I know of no other country that has a similar pro-
vision with respect to copyright; no.

Mr. ILsTENMEIEn. The gentleman from New York?
Mr. PATrsoN. I think we have pretty much exhausted the subject,

'but let nme just follow up the notion you can.import all you want, but
all you lose is your copyright protection. Wouldn't the effect of that
be that anybody who imported, let us say, 3,000 copies and thereby
lost his copyright protection after the 2,000 copies, the effect of that,.
wouldn't it be, that any printer or any person could simply copy that
book and sell it without any liability ?

Mr. VAN ARKEL. Well, Mr. Congressman, if we didn't think this
clause had some economic effects, we wouldn't be here in support.

Mr. PATMsoN. So that, in effect, really, as a practical matter, it
does prohibit the importation of more than 2,000 copies?

AMr. VAN Ary~E,. No, it prohibits nothing.
Mr. PATrlsoi. I understand it doesn't actually prohibit it, but in

effect it prohibits it ?
Mr. VAN ARREL. Well, in effect, it says you may not have a monop-

oly in the American market if you import more than 2,000 copies.
Mr. KARr. Mr. Pattison, may I respond to that ? It is obvious that

when an act of Congress inhibits somebody from acting because of a
severe penalty if he acts, then it acts the same as a restraint. Tbhe
Supreme Court decisions are full of examples of self-censorship, of
coercing somebody into not doing something because of the serious



damage he might suffer. And more than one ac of Congress or the
State legislatures has been stricken down because it. J* er ed and caused
self-censorship. And that is precisely as;hat this Lw does. An Ameri-
can author who has a book published abroad can't bring in more than
2,000 copies for fear of losing his copyright. Under the present exam-
ple, he can only bring in 1,500, if he gets an ad interim copyright. It
is the most effective form of restraint there is. Indeed, the bill is written
as an absolute prohibition. It says you can't import them and then it
'implements it by saying that you lose your copyright.

But even assuming it only meant that you lost your copyright, that
is the whole ballgame.

Ald I do think, as I said before, this word monopoly, which is al-
ways bandied about in testimony, you know, a copyright isn't a.
monopoly in an antitrust sense, in the same way a union is but for that
exemption of the Clayton Act. And, ironically, the biggest suit in
publishing right now is an antitrust suit whlich deals with this very
type of restraint. And here is the most effective restraint of all, that
has been enacted by Congress.

Mr. PATrISON. Let me just ask one more lhypothetical question. We
make a lot of paper in my congressional district. Suppose this manu-
facturing clause was expanded and said it not only had to be printed
here but had to be printed on a paper that was manufactured here. Now
would that differ in principle from what you are talking about ?

Mr. SANDLER. I think by stating it had to be printed here, I think to
some extent you are including it has to be manufactured on paper
printed here.

Mr. PArTIsoN. No; I realiz.e that is not in the law, but-
Mr. SANDLER. No; but the fact of bringing the paper in here, I mean,

the paper is here and this is one of the economic advantages, as opposed
to the paper being from Europe. And

Mr. PAxtrIsoN. Well, suppose it came from Taiwan. Suppose we got
really cheaper paper from Taiwan and the paper manufacturers in this
country said, "Hey, you are producing books on n lot of paper that
is cheaply manufactured in Taiwan." That might -' of concern to us
in this country.

Mr. SANDLER. Well, frankly, I am surprised that the paper industry
is not represented here, becailse I think they have as much an interest
as the book manufacturers have. If these books are manufactured in
Europe or Taiwan, it is going to be on paper made in those countries.

Mr. PArtIsoN. Maybe I should tell the paper manufacturers in my
district.

Mr. KARP. Mr. Chairman, I might note in response to Mr. Pattison's
question that one of the greatest ironies of this clause is that if an
author does allow more than 3.000 copies to come in, then copyright is
forfeited, and every Taiwanese book pirate and every cheap printer
all over the world is perfectly free to copy the book and send it into
the United States to compete with this labor.

Mr. SANDLER. May I address myself to that, or at least refer to the
BIMI legal counsel? We discussed this subject this morning, and lie is
better prepared to respond'to this than I am.

Mr. OWEN. I think there is a little misstatement --

Mr. KASTENmrER. Would you identify you rself for the record ?
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Mr. OwEN. Yes; Steve Owen, Counsel for B1MI. I think the ques-
tion here is this bill has been liberalized considerat-b in effect so that
if a person exceeds 2,000 6:!,ies into the United Sta,.s, then at some
later period he can resurrect his copyright merely by going to an
American book manufacturer and having another edition printc i. He
lmmediately gets back his copyright. He doesn't lose it. Co that ad in-
terim copyright of the prior language in.the law is chan ed substan-
'illy in section 601; the ad interim copyright is out of this bill.

Mr. KARP. I wasn't talking about that, Mr. Chairman. Under this
bill as now drawn, and under the present law, once the American
author's protection is forfeited, and this bill says it allows 3,000 copies
to be brought in with his authorization-

Mr. KASTENaEER. 2,000.
Mr. KARP. Oh, 2,000. I beg your pardon. I am not trying to get 3,000.

That is hardly worth quibbling about. That is not the point.
if 2,000 are brought in with his authorization, he loses his protec-

tion, and then anybody can print an infringing edition and that means
anybody anywhere. All he can do if he can find an American publisher
to pri,e the book, lie can only protect himself against further in-
fringements by others. The damage is already done.

And in fact, if the pirates abroad can pour cheap copies into the
country, then no American publisher is going to publish it anyway.

Mir. KASTENM1EIER. If the gentleman from New York would yield
on that a moment? If a prominent author living in Paris had a Pari-
sian publisher and book manufacturer, and introduced ?2000 copies
into this country, and finally an extra 1,000, he w ould forfeit his copy-
right in the interim in this country. But, if you were in that situationi,
presumably, you would have gotten a copyright in France, ind those
other copyrights would continue to protect the author and publisher
in those countries.

Mr. KICAR. Not against distribution and -.,le in the United States.
And there are plenty of countries-in fact, the countries with the
cheapest labor are the ones that don't necessarily prohibit printing.
I mean, Taiwan theoretically has a copyright treaty with us. I am talk-
ing about distribution in the irnited States here. And the prominent
American author in Paris has an American publisher who publishes
here. That is my point. If you can find an American publisher, then
that American publisher isn t going to send abroad for a foreign edi-
tion of a novel or a biography or current history.

This dispute isn't about that and doesn't even involve authors. It is
big American publishers who turn out great big fat expensive colored
books for distribution here and who send the. printing work abroad.
Now, that is not the author's problem. And the iror" is that when an
American publisher now or under this clause wants to bring those
heavily colored books in with the text, he avoids the manufacturing
clause completely by hiring himself a Canadian author or a British
autlhor or a French or a Russian author to write the text in England
and then he doesn't have to comply with that clause. All that happens
is that American authors are out of work. I guess if we affiliated with
the AFL-CIO, they would have a problem. They wouldn't know which
bunch of laborers to protect; either the aith.,rs or the printers, because
that is just what h.ppens under the manufacturing clause.
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Mr. STRACEBEIN. Mr. Chairman, may I make one last observation
here. No. 1, that the importation of books free of duty was provided
under the Florence Convention. The Congress of the United States,
under the trade agreements legislation, had no authority to reduce
any duty to zero. By an end-run through the Floreice Convention,
this was accomplished; that is, completely removing the duty by means
of a treaty, thus circumventing the constitutional power of the House
to initiate legislation in this field. So they do have free importation of
books into this country, without any duty.

Now, that in itself, has certainly liberalized the trade in books. And
in fact, as stated in my statement, the importation of books has almost
tripled within less than 10 years time. So that actually, from the point
of view of the economics of it, the retention of a manufacturing clause
is the only thing that is left by way of giving protection to the workers
in the printing trades in this country. Other than that, they are bereft
of any further protection.

Mr. KASTENME=ER. Any further questions?
Mr. PAIrsoN. No.
Mr. KASTENMEIEr. If not, that concludes the testimony this morning

on the manufacturing clause.
The committee is indebted to you, Mr. Strackbein, to Mr. Van Arkel,

to Mr. Sandler, and Mr. Karp.
Next, the Chair would like to call the witness on the question of

nonsimultaneous recording right for cable system in noncontiguous
areas. We have Mr. Lee Holmes, president of Guam Cable TV Co., to
be introduced by the Honorable Antonio Borja Won Pat, Delegate
from Guam.

TESTIMONY OF HON. WON PAT, DELEGATE FROM GUAM, ACCOMPA-
NIED BY LEE HOLMES, PRESIDENT, GUAM CABLE TV CO.; HIS
WIFE, JOAN HOLMES; AND RICHARD L. BROWN, WASHINGTON
COUNSEL

Mr. WON PAT. Thank you, Mr. Chairman and distinguished mem-
bers of the committee. My statement will be very short, and a more
comprehensive statement will be made by my constituent, the owner
of the cables, M/r. Lee Holmes, who is accompanied by his wife, and
his counsel.

Mr. Chairman and honored members of this subcommittee, I ap-
preciate this opportunity to address the need for special copyright
piovisions to protect the thousands of cable te -ision subscribers in
Guam.

.Under the 1909 copyright statute currently in force, cable stations
in the 48 States have legally been held free of liability for simultane-
ous transmission of copyrighted programing. This has twice been up-
held in the landmark legal decision of FortnightlY CCorp. v.
Columbia BroadcastingI ystem, Inc.

The cable television system in Guam, however, does not enjoy such
protection. Our local system, known as the Guam Cable Television
System, does not rebroadcast simtltaneously. Because of their great
distance from mainland video signals, they retape the programs on
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the U.S. mainland for:shipment to Guam. Thus, the Guam cable sys-
tem is f( :ced to enter into the fuzzy world of nonsimultaneous broad-
casting--a legal no nlan's land in whichlour cable system is constantly
exposed to the threat of litigation;

Previously, I had introduced legislation which would clarify the
question of copyright liability for cable television systems located in
noncontiguous American areas, such as Guam and Alaska. M[y bill,
H.R. 4965, is similar to the "Stevens amendment" offered by Senator
Ted Stevens, of Alaska, to the omnibus copyright bill, S. 22.

AIMe . Won Pat's bill, H.R. 4965, is as folloVs :]
[H.R. 4905, 94th Cong., 1st sess.]

-A BILL For the amendment of the Copyright Law, title 17 of the United States Code

Be it enacted by the Scnate and Hoousc of Reprcscntatircs of the United States
,of Amecrica in Congress assemblcd, That title 17 of the United States Code, entitleq
"Copyrights", is hereby amended by adding new section 101 (f) to read as follow~ i'

"'(f) For all the purposes of the provisions of this title dealing with infringe-
ments of copyright, inLluding crinminal prosecution pursuant to section 104 of this
title, a person shall not infringe or have infringed the copyright in any work
p)rotected under the copyright laws of the United States who,

"(1) for the purpose of transmission on a noncontiguous area cable
television system, has.made or shall cause to be made, or has transmitted
,or shall cause to be transmitted, a videotape of a television program or
.programs broadcast by one or more television stations licensed by the Fed-
,eral Communications Commission; and vwhen after the enactment of this
subsection:

"(i) the videotape is transmitted no more than one time, without
deletion of any material including commercials, or any such system;
and

"(ii) an owner or officer of such facility erases or destroys, or
causes the erasure or destruction of such videotape; and

"(iii) subject to the provisions of subparagraph (2) of this subsec-
tion, on or before the end of each calendar quarter, an owner or officer
of such system executes an affidavit attesting, to the erasure or destruc-
tion of all such videotapes made or used during the preceding quarter;
and

"(iv) said owner or officer places or causes said affidavit, or the affl-
davit received pursuant to section 101(f) (2) (ii) of this title, to be
placed in a file, open to public inspection, at such system's main office
in the community where the transmission is made or in the nearest com-
munity where such system maintains an office.

;'(2) Nothing herein shall prevent any such system, pursunlt to written
contract, from transferring the videotapes to another such system pro.
vided that:

"(i) said written contract is placed in the file, open to public inspec-
tion, required hereunder; and

"(ii) the last such facility transmitting the programs shall comply
with the provisions of section 101(f) (1) (ii) through (iv) of this title,
and shall

"(iii) provide a copy of the affidavit required hereunder to each such
system making a previous transmission of the same videotape.

"(3) As used in this subsectioni the following terms and their variant
forms mean the,followin-g:

"(i) a 'transmission' is the distribution by a noncontiguous area
cable television system of a videotape to its subscribers and is the eqluiv-
alent of the carriage of broadcast signals for all the purposes of the
rules and regulations of the Federal Communications Commission

"(ii). a 'noncontiguous area, cable, television' is a facility located In
any State, territory, trust territory, 6r possession not within the bound-
,ary of the forfty-eight contiguouis continental States. that receives sig-
nals transmnittedor mnakei orobtanins videotapes of programs b'4nRdenst
by one or more television broadcast stations llcenwzd by the Federal
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Communidations Commission and delivers such signals or .programs, by
wires, cables, or -other communications channels to subscribing mem-
bers of the public who pay for such service.

"(iii) A 'videotape' is the reproduction of the images and sounds of
a program or programs, including commercials, broadcast by a television
station iicensed by the'Federal Communications Commission, regardless
of the nature of the material objects, such as tapes or motion pictures,
in which the reproduction is embodied.

Mr. 'WoN PAT. Miy sole ,intent' in introducing H.R. 4965 was to as-
sure that users of the Guam cable television system would not live in
constant fear that their source of programing would be jeopai'dized
by litigation.

Several days ago, I learned from Mr. Lee Holmes, owner of the
Guam cable system, that his company has -successfully concluded an
agreement with the MIotion Picture Association of America that would
effectively resolve the question of copyright infringement and thus
negate the need for my legislation. I wholeheartedly support the pro-
posed amendments and request that H.R. 45.965 be held in abeyance
pending adoption of the new language.

In closing, Ir. Chairman, I ask only that whatever language be
adopted provide the viewers of cable television on Guam with protec-
tion against program interruption arisiig from copyright litigation.
Aiy appearance here today marks the second time in less than a month
I have done so, Mir. Chainrani, and the concern for the people of Guam
which you and your colleagues on this subcommittee hlave shown is
greatly appreciated.

I stand ready to answer' any questions. Thank you.
Now, I would yield to MIr. hIolmes, wheo will complete the testimony

at this moment.
Mr. KASTEXMrIER. Thank you. I am going to ask Mr. Holmes to

hold his testimony pending Cur return. Trhe comnmittee is informed, and
the lights at the rear of the room and the buzzers inform us all, there
is a vote taking place on the House floor, which we -will have to go to.
We will return and reconvene in approximately 15 minutes, and less
possibly. I urge my colleagues to return forthwith. Until approxi-
mately 11:15, the committee stands in recess.

I'Recess.]
Mr. IsAsTErNIEIEn. The committee will come to order. Before we re-

cessed, we heard the introduction of our next witness, MIr. Holmes, by
the Honorable Antonio Borj a WonPat.

Mr. Holmes, you are most welcome.
[The prepared statement of MIr. Holmes follows:]

STATEMIENT OF LFE HOLfErS, PRESIDENT, GUAM CABLE TV SYSTEbi
Mr.-Chairman, members of the Subcommittee, it is indeed a pleasure to appear

before you this morning. My name Is Lee Holmes, I anm president of Guam C;ble
TV System; seated on my right is my wife, Joan HIolnes, a director and'secretary
of the Corporation, and to my left is Richard L. Brown, our Washington counsel.

Guam Cable TV System operates a CATV systemll on Guam. It carries the off-
the-air signals of two local stations, one is an educational station and one is a
commercial statiou, KUAM-TV. Our company has approxijiiately i'0 share-
holders, approximately 80% of which are Gnamaninns. Our company was de-
veloped with the financial assistance of the Guam Economic Development
Authority. Therefore, not only are we a local service organlzation, but we are
deetly rooted in our community.
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Guam Cable TV System currently has aro,,roximately 12,000 sub. 2ribing families
and. we estimate :that nearly 50,000 Guamanians view CATV programming on
the systemn every day (the present population of Guam is approximately 100,000
persons).

,Guam is 9,090 milesfrom Washington, D.C. Distance is the fact that has given
rise to our special-CATV problem. Ordinarily, CATV picks broadcast television
signals out of the air.and delivers them t. oubscribing customers. Sometimes this
process is aided by use of microwave, which allows the transportation of broad-
cast signals for thousands of miles. However, the distance factor for Guam makes
microwave unavailable as a practical matter and requires programs to be taped
in the continental United States and then physically transported to Guam. It does
not appear that satellite can cc:r ble a solution to our special, problem because of
the tim6' zone factor; that is, such transmissions would not be viewable at an
appropriate time in Guam. For example, a satellite transmission of the Johnny
Carson Show would take place in the late afternoon on Guam. Similarly, satellite
transmission of, Captain, Kangaroo would take place in the wee hours of the
morning. ,

The citizens of Gua/m should be able to receive the same television programming
asqis available to citizens located in counterpart markets in the contiguous states.
Thus, Guam which is considered a smaller market under the Rules and Regula-
tionsof the FCC is entitled to the full programming of each of the three national
networks, the programming of one independent station and the programming of at
least one educational station. This programming is now provided to CATV sub-
scrihbers in Guam throtiugh the mechanism of vi'deotapinz.

When the companion bill of FR 2223 was pending in the Senate in 1974
When the companion bill of HR 2223 was pending in the Senate in 1974

(S: 1361), it provided for the payment by CATV of specified copyright fees under
a comijiilsory license. A compulsory license woudl be the equivalent of X ,ht
consent without the necessity for obtaining that consent in each case. I,. ..er
words, copyright. holders' by virtue of having authorized television stations to
broadcast their material, would be deemed to have consented to CATY carriage.
Prior to the addition cf language which has come to le known as the "Stevens
Amendment", the offshore systems that taped programing, i.e., in Guam and
Alaska, would n(t have received compulsory licenses. Thus those systems were
placed in an inferior position to cable systems located in the contiguous states.
We have always viewed the "Stevens Amendment" as equity legislation designed
to place the citizens of distant areas on the samL footing as those in the forty
eight contiguous states. That is,.if the Congress decided to pass copyright legis-
lation involving CATV, the provisions of such legislation should apply to the
noncontiguous areas such ad Guam.

Under they"Stevens Amendmex,"', which imposes compulsory. licenses on off-
shore systems, the Senate did away with the administrative and costly nightmare
program by program and system by system negotiations entailed. Essentially, this
is what the compulsory license of § 111 for mainland' systems is all about iD "he
first place.

As you know, S. 1361 did not get enacted into law and the bill was reintroc . d
as S. 22,in the Senate and is now pending before you as HR 2223. After passage
of' S. 1361 'in the Senate, Guam Cable TV System continued to operate under
threats of lawsuits; and in face of opposition to the "Stevens Amendmenit" by the
Motion Picture Association, the National Association of Broadcasters'and one or
more networks. While we were happy that the Senate agreed with our position,
and we believed that the House would also, we had no certain understanding of
the length of time required for deliberation of the omnibus copyright bill in the
House,,and its enactment into law, and whether § 111 (CATV copyright liability)
would'be included. With great uncertainty as to our continuing ability to serve
the residents of Guam and other areas of the Trust Territory of the Pacific, Mr.
Won Pat, our Representative, introduced HR 4965, a bill that we hoped would
expeditiously settle this very narrow copyright question by putting us in the
same exact footing as mainland CATVksystems.

'Fortunately, Mr. Won Pat's bill contained many provisions that met the con-
cerps of the copyright holders. With this in mind, our counsel arranged a meeting
between Mr. Valenti arid me in which we discussed the CATV system in Guam
and set to work on amiendientsiti largely derived from Mr. Won Pat's' bill, which
we proposed to this committee. 'These amtdments would perfect the "Stevens
Amendment" and satisfy those seeking (1) payment for use of their product and
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(2) 'protection of the integrity of that product; and would also satisfy those
seeking a compulsory license under the proposed copyright law for use of that
product.

Thus, the proposed legislation would, among other .things, accomplish the
followin-g:

· 1. Apply the-driminal provisions and other remedies of the copyright act to
violations of the taping authority for the offshore systems affected;

2. Provide for only one time transmissions of the videotapes on the CATVs;
3. Prohibit deletion or editing of programs including the commercials that

are contrined within the story line of the programs. This would not affect the
existing practice of deleting or otherwise altering or substituting commercial
content at the beginning and end of programs;

4. Those systems engaged in taping must prevent the duplication of the tapes
while in the system's possession and while in the possession of the taping
facility and must take adequate precautions to prevent duplication while being
transported. The system is also required to erase or destroy the tape or cause
such erasure or destruction and to attest to the fact by an affidavit of an owner
or officer of the -CATV involved. Such affidavits must be kept open to public
inspection in a public file at its office;

5. CATV transmissions must be those that would be permitted under the
pertinent FCt Rules and Regulations if made by a system that were not taping.
Importantly, 'because of (1) the complexity of FCC Rules and Regulations, (2)
the likelihood thft such regulations may from time to time be changed, and (3)
the problems involving notification, proposed section (e) (1) (F,) is explicitly
inapplicable to inadvertent Dr accidental transmissions. This is designed spe-
cifically to insure against the institution of nuisance suits under the copyright
law.

Paragraph (e) (2) applies similar restrictions to the process of sharing tapes
among CATV systems to insure that such tapes do not find their way out of the
CATV chain of distribution. It would also allow for cost sharing of the full
costs attendant in making tapes available, i.e., costs of tape, production costs
and delivery costs. Fifnally, Paragraph (e) (3) indicates that the legislation is
not meant to supersede any existing agreements concerning exclusivity protec-
tion provided to broadcast stations.

It is our opinion that the adoption of the proposed amendments in HR 2223
would fully resolve our CATV/copyright problem and would avoid the necessity
for any consideration at this time oe TElW 4965 legislation, Mr. Won Pat's bill.
We believe this agreement among the parties constitutes a good faith effort
to arrive at a reasonable solution, to a complex problem. Our experience in the
last several weeks indicates that a forthright and hardworking approach to
settle this matter has been entered into and achieved and we urge this Com-
mittee's adoption of the proposed amendments.

As you know, the residents of the northern Marianas have vce ` to join the
United States as a Commonwealth. The bill that would confer such status has
passed' the House and Is now pending in the Senate. When it passes, they will
Join the people of Guam as our westernmost American citizens-6,000 miles
off. the California coast. As Americans in the world today, their freedom of speech
includes access to television, our most widely distributed medium. We have
all played a part in the proposed legislation and we believe enactment of these
vital amendments will meet the daily need of these Americans.

Thank you for this opportunity to testify and I would be delighted to answer
any of your questions.

Mr. Hotums. Mr. Chairman and. members of the subcommittee, it is
indeed a pleasure to appear before you this morning. Mr. name is Lee
Holmes; I am president of Guam Cable TV System; seated on my
right is my wife, Joan Holmes, a director and secretary of the corpora-
tion; and to my left is Richard L. Brown, our Washington counsel.

Guam Cable TV System operates a CATV system on Guam. It car-
ries the off-the-air signals of two local stations; one is an educational
station,. and one is a commercial station, KUAI&[-TV. Our company
has approximately 150 shareholders, approximately 80 percent of
which are Guamanians. Our company was developed with the financial

57-786-7p---t. 8-22
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assistance of the Guam Economic b. .'elopment Authority. Therefore,
'not only are we a local service organization, but we are deeply rooted
in our community.

Guam Cable TV system currently has approximately 12;027- sub-
.scribing families and we estimate that nearly 50,000 Guamaniais view
CATV programing on the system every day-the present population
of Guam is approximately 100,000 persons.

Guam is 9,000 miles from Washington, D.:C Distancc is the fact that
has given rise to our special CATV problem. Ordinarily, CATV picks
broadcast television signals out of the air and delivers therm to sub-
.!cribing customers. Sometimes this process is aided by the use of micro-
wave relay which allows the transportation of broadcast signals for
thousands of miles. However, the distance factor for Guam makes
microwave unavailable as a practical cmatter and requires programs to
-be taped in the continental United States ard then physically flown to
Guam. It does not appear that satellite can ever be a solution to our
special problem because of the time zone factor; that is, such trans-
missions would not be viewable at an appropriate time in Guam. For
,example, a satellite transmission of the Johnny Carson show would
take place in the late afternoon on Guam. Similarly, satellite transmis-
.sion of Captain Kangaroo would take place in the wee hours of the
,morning..

The citizens of Guam should be able to receive the same television
p)rograming as is available to citizens located in cc..nterpart markets
in the contiguous States. Thus, Guam which is considered a smaller
market under the rules and regulations of the FCC is entitled to the full
programing of each of the three national networks, the programing of
one independent station, and the programing of at least one educational
station. This programing is now provided to CATV subscribers in
Guam through the mechanism of videotaping.

}W~hen the companion bill of H.R. 2223 was pending in the Senate in
1974, S. 1361, it provided for the payment by CATV of specified copy-
right fees under a compulsory license. A compulsory license would
be the equivalent of copyright consent without the necessity for obtain-
ing that co-sent in each case. In other words, copyright: holders by vir-
tue of having authorized television stations to broadcast their material,
would be deemed to have tonsentea to CATV carriage. Prior to the
addition of language which has come to be known as the Stevens
amendment, the offshore systems that taped programing, thiat'is, in

:Guam and Alaska. would not have receivied compulsory licenses. Thus
those systems were placed in an inferior position to cable systems lo-
cated in the continguous States. We have always view the Stevens
amendment as equity legislation designed to place the citizens of dis-
tant areas on the same footing as those in the 48 contiguous States.
That is, if the Congress decided to pass copyright legislation involving
CATV, the provisions of such legislation should apply to the noncon-
tiguous areas such as Guam.

EUnder the Stevens amendment, which imposes compulsory licenses
on offshore systems, the Senate did away with the administrative and
costly nightmare program by program and system by system nego-
tiations entailed. Essentially, this is what the compulsory license of
section 111 for mainland systems is all about in the first place.
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As you know, S. 1361 did not get enacted into law and the bill was
reintroduced as S. 22 in the Senate and is now pending before you as
H.R. 2223. After passage of S. 1361 in the Senate, Guam Cable TV
system continued to operate under threats of lawsuits; and in face of
opposition to the Stevens amendment by the Motion Picture Associa-
tion, the National Association of Broadcasters and one or more net-
works. While we were happy that the Senate agreed with our position,
and we believed that the I-ouse would also, we had no certain under-
standing of the length of time required for deliberation of the omnibus
copyright bill in thle oiouse, and its enactment into law, and whether
section 111, which is CYATV copyright liability, would be included.
W'1ith great uncertainty as to ourl continuing ability to serve the resi-
dents of Guam and other areas of the Trust Territory of the Pacific
Islands, Mr. *Won Pat, our Representative, introduced H.R. 4965, a
bill that we hoped would expeditiously settle his very narrow copy-
right question by pultting us in the same exact footing as mainland
CATV systems.

Fortunately. Mr. Won Pat's bill contained mann provisions that met
the concerns of the copyright holders. With this in mind, our counsel
arranged a meeting between Mir. Va]lenti and me in which we discusscd
the CATV system in Guam and set to work on amendments largely
derived from Mfr. Von Pat's bill, vwhich we proposed to this com-
mittee. These amendmlients would perfect the Stevens amendment and
satis£y those seeillng (1) payment for use of their product and (2)
protection of the integarity of that product; and would also satisfy
those seeking a conlpl lsory license under the proposed copyright law'
for luse of that product.

Thus, the proposed legislation would, among other things, accom-
plish the following:

1. Apply the criminal plrovisions and other remedies of the copy-
right act to violativils of the taping authority for the offshore systems
affected.

2. Provide for only one time transmissions of videotapes on the
CATV's.

3. Prohibit deletion or editing of programs including the commer-
cials that are now contained within the story line of the programs.
This would not affect the existing practice of deletihg or otherwise
dltering or substituting commercial content at the beginning and' end
of the )rograms.

4. Thlose systems engaged in taping msilt prevent tlie duplication
of the tapes ,-lile in tlle sy'sten,'s 1,ossession and while in the possession
of the .taping facility ancld mlust "-1L.. ade.1uate precautions to prevent
ddiplication while bling transported. The system is also required to
erase or destroy the tape or cause suich eras~ire or destruction ind ,to
attest to .te fact by an affidavit. of an owner or officer by the CATV
involved. Such affidavits must be kept open to public inspection in a
public file in its office. I

5. CATV transnmissions muist be those that wotild be permitted under
the.pertinent FCC rules and regulations if made by a system that wvero
not taping. Importantly, because of (1) the complexity of FCC rniles
and: regulations, (2) the likelihood, that such r-ei.lations may from'
time to time be changed, and (3) the ,problems -inbolving notificationr.
proposed section 111 (e) (1) (F) is explicitly inapplicable toinadvertent
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or accidental transmissions. This is designed specifically to insure
against the institution of nuisance suits under the copyright law.

Paragraph () (2) applies similar restrictions to the process of shar-
ing tapes among ATV systems to insure that such tapes do not find
their way out of the CATV chain of distribution. It would also allow
for cost sharing of the full costs attendant to making tapes available,
that is, costs of tape, production costs, and delivery costs. Finally,
paragraph (e) (3) indicates that the legislation is not meant to super-
sede any existing agreements concerning exclusivity protection pro-
vided to broadcast stations.

It is our opinion that the adoption of the proposed amendments
into H.R. 2223 would fully resolve our CATV/copyright problem
and would avoid the necessity for any consideration at this time of
H.R. 4965 legislation, Mr. Won Pat's bill. We believe this agreement
among the parties constitutes a good faith effort to arrive at a rea-
sonable: solution to a complex problem. Our experience in the last
several weeks indicates that a forthright and hard-working approach
to settlethis matter has been entered into and achieved, and we urge
this committee's adoption of the proposed amendments.

As you know, the residents of the northern Marianas have voted
to join the. United States as a Commonwealth. The bill that would
confer such status has passed the House and is now pending in
the Senate. When it passes, they will join the people of Guam as our
westernmost American citizens-6,000 miles off the California coast.
As Americans in the world today, their freedom of speech includes
access to television, our most widely distributed medium. We have
all played a part in the proposed legislation, and we believe that
enactment of these vital amendments will meet the daily needs of
these Americans.

Thank you for this opportunity to testify and I would be delighted
to answer any ofyour questions.

Mr. KASTEMErER. Thank you, Mr. Holmes. The Chair mknows
that there has been an exchange of correspondence on this issue and
there are, for example, a letter from Mr. Valenti to Mr. Holmes dated
September 10; a letter from Mr. Valenti to the Chair dated Septem-
ber 11,; a letter from Mr. Brown to Mr. Valenti, dated September 12;
a letter from Mr. Brown to the Chair, dated September 15; a letter
from Mr. Brown to Mr. Won Pat dated September 15. Without ob-
jiction, these communications will be placed in the record, and the
thrust of these communications is to affirm what Mr. Holmes has
suggested; namely, that the parties have resolved their dispute and
have agreed to amendments varying somewhat from IT.R. 4965.

[Tbh above-referred to documents and a letter from Mr. Valenti
to the Chair, dated September 30,1975, follow :]

MOTION PicruRz AssooluTio OF AMwICA, INC.,
Wasltngton, D.C., September 10, 1975.

Mr. ITm M. HOLMES,
President, Guam Oable TV fstem,
Tamuntng, Guam.

DEAR LEE: In our endeavor to be helpful in meeting the special geographical
problem of Guam, as you are aware we have worked out with your Waishing-
ton counsel, Richard Brown, Esq., who has consulted with you, an amendment
to the provision dealing with nonsimultaneous secondary transmissions present-
ly contained In Section 11ofH.R. 2228.
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-The text-of the proposed modifications, which we trust will be acceptable to
the congressional subcommittee considering copyright, is attached herewith
although I assume your counsel has forwarded it to you. We believe, and Mr.
Brown concurs, that the proposed language would meet your needs and we,
as copyright owners, are agreeable to advising Chairman Kastenmeier and the
Members of his subcommittee at the scheduled hearing on September 18, 1975,
that the proposal is also acceptable to us.

An understanding has been reached with Mr. Brown that you, or Mr. Brown
as your attorney under your direction, will as soon as possible and prior to
the hearing date, (a) write the Honorable Antonio Borja Won Pat, Delegate
from Guam, advising him that modifications to the copyright bill have been
agreed upon between us that make the Won Pat Bill (H.R. 9301) unnecessary
and asking him to so advise Chairman- Kastenmeler; and (b) write Chairman
Kastenmeier, with copies to the members of his subcommittee that an agree-
ment has been reached by you with the copyright holders for language changes
in the bill that are acceptable to both parties and that under the circumstances
you have asked your congressional delegate not to press his bill.

I am sending a copy of this letter to Chairman Kastenmeier and to the members
of the subcommittee so that they will be informed of the facts. In a covering
letter, I will ask the Chairman to give friendly consideration to the amendment
which we have jointly agreed upon. We will confirm this position formally at the
subcommittee hearing on September 18.

I am pleased that you and I had the opportunity to meet personally on this
problem and as a result I made a special point of explaining your situation to
the members of the MPAA committee that is responsible for copyright matters.
The end result has been helpful and I hope that we can persuade the subcom-
mittee that the best interests of all the parties, and especially the people of Guam,
are being served. I look forward to receiving copies of your letters to Mr. Won
Pat and Chairman Kastenmeier promptly.

Sincerely,
JACK VALENTI,

President.
Enclosure.

MOTION PICTURE AssocIATION OF AMEurcA, INc.,
Washington, D.C., September 11, 1975.

Hon. ROBERT W. KASTENMEIER,
Chairman, Subcommittee on Courts. Civil Liberties and the Administration of

Ju8stice, Committee on the Judiciary, U.S. House of Representativea, Wash-
ington, D.C.

MY DEAR Mu. CHAIRMAN: Throughout the congressional consideration of the
copyright bill, it has been my policy to conciliate and make concessions in an
earnest endeavor to expedite the enactment of a bill that all of the iarties can
live with. However, as you and your colleagues are aware, I found it necessary
in my testimony before your committee to note our opposition to the language
in Sec. 111 of H.R. 2223 that was carried over'from the Senate bill that permits
nonsimultaneous transmissions to be classified as simultaneous transmissions
for certain non-contiguous United States areas. The provision, known as the
"Stevens Amendment" does violence to the essence of copyright integrity, as
Ms. Bnarabra Ringer, the Register of Copyrights, has pointed out, hence our
opposition.

Nevertheless, it has been my personal feeling that Guam, situated more than
5,000 miles from the mainland and more than 3,000 miles from the learest state,
Hawaii, with only one commercial television station that operates for a limited
number of hours, is deserving of special consideration.

I have sought, therefore, to meet with sympathy and a concern for the welfare
of the residents of Guam, the problems presented to me by Mr. Lee Holmes in
behalf of the Guam Cable system, a facility that serves some 9,000 homes bii the
Island. I also have taken into consideration Mr. Holmes' expressed desire to
undertake cable operations on the Islands of Tinfan and Saipan where scheduled
military installations will bring in large numbers of American military families
in the future.

Attached is a draft of an amendment to Section 111, jointly worked out and
approved by Mr. Holmes and, his Washington counsel and ourselves in behalf
of the copyright owners. We trust that it will meet with your approval and that
of the Members of your subcommittee and we bespeak your friendly considera-
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tion of; it.,A copy of my letter to Mr. Holmes, confirming our understanding and
agreement is also, attached for your information.

With, great respect and affection.
Sincerely,

JACK VA.LENTI,
President.

LAW OFFICES OF RICHIARD L. BROWN,
IWashilngton, D.C., September 12, 1975.

Ir. JACK VALENTI,
President, MfPAA,
Washinigtoin, D.C.

DEAB JACK: I received your letter forwaiding a copy of the proposed amend-
ments to HR 2223. I spoke to Lee IIolmes last night, is ho concurs that the agree-
ment will provide a workable and equitable solution to the special problems of
CATV transmissions in Guam and the Trust territory. Your suggestion to inform
the subcommittee membership as soon as possible is a good one and I am forward-
ing a copy of my letter to you to each of the subcommittee members. I am also
asking Chairman Kastenmeier for favorable consideration of the proposet d
amendments.

,I will also write MIr. Won Pat; I believe that lie will be delighted to know
that the parties have been able to reach an agreemlent that will be beneficial to
thousands of Guamanians anld that adoption of the proploted anendlmelnts would
alleviate the necessity for HR 4965. On behalf of Lee and inmself, thanh you for
cooperating in this matter. The opportunity to reaison thi., out together was both
productive and enjoyable. Ed Cooper and Larry 'Monaco did a superb job il
drafting the proposed amendments.

Very truly yours,
RICHARD L. BRowN,

Counsel for Guam Cable TV' System, Itc.

LAW OFFICES OF RICHARD L. 3Bnowx,
W7asehington, D.C., September 15, 1975.

Re H.R. 2223.
Hon. ROBERT W. KASTEN'MEIER.
Chairman, Subcommittee on Courts, Civil Libcrtics, andt the Administration of

Justice, Committee on the Judiciary, U.S. 10 use of Rcprcscadtatives, Wash-
ington, D.C.

DEAR MR. CHAIRnMAN: I am writing on behalf of Guam Cable TV System con-
cerning testimony scheduled for September 18, 1975, relating to the so-called
"Stevens Amendment." It has always been the position of Guam Cable TV Sys-
tem that an accident of geography-great distance from the contiguous states--
should not make offshore CATV viewers second class citizens. That is, viewers
are entitled to the full compliment of programming available to counterpart
viewers in the contiguous states. Hence, pasbage of the so-called "Stevens Amen,-
Jlent" by the Senate last year in S. 1361.

Recently, Guam Cable TV System and the Motion Picture Association. of
America, Inc. have had several discussions concerning CATV operations in
Guam and the Trust Territory of the Pacific. The MPAA has recognized our
problems and *e have recognized theirs. We m'op..e to the Committee the
language set forth in the attachment hereto. Also enclosed is an exchange of
correspondence between my clienit and the Motion Picture Association of Amer-
ica, Inc. concerning the proposed amendments to 1HR 2223. In light of these
facts. I am also writing to Mr. Won Pat asking him not to press for passage of
HR 4965.

We hope that the Subcommittee Mill give favorable ctnsideration to the pro-
posed amendments which will be the subject of our testimony.

Very truly yours, RICHARD L. BROWN.

PROPOSED A.MEND.ENTS TO H.R. 2223

On page 17, between lines 18 and 19, insert the following:
(e) Nonsimultaneous Secondary Transmissions By Cable Systems.-
(1) Notwithstanding those provisions of the second paragraph of subsection
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(f) relating to nonsimultaneous secondary transmissions by a cable system, any
such transmissions are actionable as an act of infringement under section 501,
and are fully subject to the remedies provided by sections 502 through 506, unless.:

(A) the program on the videotape is transmitted no more than one time
to the cable system's subscribers; and

(B) the copyrighted program, episode, or motion picture videotaped,
including the commercials contained within such program, episode, or pie-
ture, is transmitted without deletion or editing; and

(C) an owner or officer of the cable system (i) prevents the duplication
of the videotape while in the possession of the system, (ii) prevents dupli-
cation while in the possession of the facility making the videotape for the
system, (iii) takes adequate precautions to prevent duplication while the
tape is being transported, and (iv) subject to paragraph (2), erases or
destroys, or causes the erasure or destruction of, the videotape; and

(D) within 45 days after the end of each calendar quarter, an owner
or officer of the cable system executes an affidavit attesting (i) to the steps
and precautions taken to prevent duplication of the videotape, and (ii)
subject to paragraph (2), to the erasure or destruction of all videotapes
made or used during such quarter; and

(E) such owner or officer places or causes each such affidavit, and
affidavits received pursuant to paragraph (2) 'C), to be placed in a file,
open to public inspection, at such system's main office in the community
where the transmission is made or in the nearest community where such
system maintains an office; and

(F) the nonsimultaneous transmission is one that the cable system would
be authorized to transmit under the rules, regulations and authorizations
of the Federal Communications Commission in effect at the time of the
nonsimultaneous transmission if the transmission had been made simul-
taneously, except that this clause shall not apply to inadvertent or accidental
transmissions.

(2) If a cable system transfers to any person a videotape of a program non-
simultaneously transmitted by it, such transfer is actionable as an act of
infringement under section 501, and is fully subject to the remedies provided
by sections 502 through 506, except that any cablk system in Guam, the Northern
Mariana Islands, or the Trust Territory of the Pacific Islands may transfer,
pursuant to a written, nonprofit contract providing for the equitable sharing of
the costs of such videotape and its transfer. a videotape nonsimultaneously
transmitted by it in accordance with paragraph (1), to another cable system in
Guam, the Northern Mariana Islands, or the Trust Territory of the Pacific
Islands, if:

(A) each such contract is available for public inspection in the offices
of the cable systems involved, and a copy of such contract is filed. within
30 days after such contract is entered into, with the Copyright Office in
the Library of Congress (which Office shall make each such contract avail-
able for public inspection) ; and

(B) the cable system to which the videotape is transferred complies with
paragraph (1) (A), (B) (i), (iii), and (iv), and (C) through (F) ; and

(C) such system provides a copy of the affidavit required to be made
in accordance with paragraph (1) (D) to each cable system making a
previous nonsimultaneous transmission of the same videotape.

(3) This subsection shall not be construed to supersede the exclusivity pro.-
tection provisions of any existing agreement or any such agreement hereafter
entered into, between a cable system and a television broadcast station in the
area in which the cable system is located or a network with which such station
is affiliated;

(4) As used in this subsection, the term "videotape", and each of its variant
forms, means the reproduction of the images and sounds of a program or pro-
grams broadcast by a television broadcast station licensed by the Federal Com-
munications Commission, regardless of the nature of the mnl rial objects,
such as tapes or motion pictures, in which the reproduction is embodied.

On page 17, line 19, strike out "(e)" and insert in lieu thereof "(f)".
On page 17, line 29, immediately after "or", insert a comma and the following:

"in accordance with subsection (e),".
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LAW OFFICES OF RICHARD L. BROWN,
Washington, D.'., September 15, 1975.

Hon. AnToNIo B. Won. PAT,
Cannonb House Offlce Building, House of Repre8entative8,
Washington, D.C.

DEa. MR. WON PAT:- As you know, Lee Holmes Is scheduled to testify on
September 18, 1975, concerning HR 2223 and your bill HR 4965. In the last
several weeks, there have been extensive discussions with the Motion Picture
Association of America, concerning the "Stevens Amendment" and your bill.

Enclosed you will find an exchange of correspondence between Mr. Valenti
of the Motion Picture Association and' myself, on behalf of Guam Cable TV
System, and letters sfmultaneously sent with this one to members of the Sub-
committee on Courts, Civil Liberties, and the Administration of Justice 'of the
House Judiciary Committee. The discussions between Guam Cable TV System
and the MPAA have led to the drafting of proposed amendments to the "Stevens
Amendment" currently in HR 2223. You will note, that these amendments are
largely derived from your bill HR 4965. Lee Holmes is satisfied that passage
of HR 2223 with the proposed amendments will be of great benefit to the many
thousands of Guamanians who view CATV and the passage of the proposed
amendments would alleviate the necessity of HR 4965. With these facts in mind,
Guam Cable TV System respectfully urges that there is no need for passage of
both HR 4965 and HR 2223, if amended as proposed. We hope that you would
agree with this conclusion and would so inform the delegations of other offshore
areas and alio Mr. Kastenmeier, Chairman of the Committee on Courts, Civil
Liberties and the Administration of Justice.

Lee Holmes will arrive in Washington on September 16, 1975, and will call
upon you when he arrives.

With warmest regards,
RICHARD L. BROWN.

[Subsequent to the hearing the following statement and letter were
received :]

STATEMENT BY HON. SPARK ML MATSUSAGA, MEMBER OF CONGRESS FROM HAWAII

Mr. Chairman, and members of the Subcommittee, I appreciate this oppor-
tunity to share with you my views on H.R. 9301, amendments to the Copyright
Law, title 17 of the U.S. Code, which would allow cable antenna television
(CATV) operators in non-contiguous areas of the United States to carry a full
complement of videotaped programs for their paid subscribers, without incurring
copyright liability.

The proposed legislation sets forth the operating procedures for CATV sys-
tems in non-contiguous areas regarding the transmission of nonsimultaneous,
videotaped programs. It effectuates the ruling of the U.S. Supreme Court that
CATV systems in the 48 states are not subject to copyright infringement for
intercepting broadcast transmissions and rechanneling these programs simul-
taneously to their paid subscribers. The Court has determined that CAT' sys-
tems are not "performers" of copyrighted programs, but act as adjuncts to regu-
lar broadcasting stations by extending the range of viewability. Consequently
cable systems in the contiguous 48 states are not required to pay copyrigh-
royalties.

The Court, however, did not contemplate the unique position of CATV systems
In non-contiguous areas. These cable systcno generally transmit nonsimultaneous
videotaped' programs because they are much too far away from the mainland
to receive over-the-air signals. Recently, the CATV systems in Guam and Alaska
have been involved in lawsuits with mainland network producers and other
vol,yright'h6iders who allege that imported videotaped programs constitute copy-
iight infringement under the Copyright Act of 1909. Most of these lawsuits have
beenl .ettled out of court but my bill would eliminate the expensive and protracted
threat of future litigation. /

Hawaii maintains an unusual position within this matrix. Unlike Gutm,
which has only one broadcasting station, Hawaii has five regular stations hnd
eight district CATV systems. Its CATV systems usually receive signals from
the regular stations which carry the three major networks, and thus have
a lesser requirement for videotaped programs of their own. In August 1971,
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the Federal Communications Commission also allowed Hawaii CATV systems
to import two distant signals. If Hawaii does elect to import the two extra
signals, its CATV systems may be vulnerable to a charge of copyright infringe-
ient. In effect, this bill would ensure the future growth of the cable television
industry because most operators would be able to expand their services without
fear or threat of lawsuits.

I would like to emphasize here that H.R. 9301 would neither compromise nor
displace the Copyright Revision Bill, H.R. 2223, now under consideration in this
Subcommittee. It is an interim measure to equalize the legal postures of CATV
systems in contiguous and non-contiguous areas. Until a copyright bill passes
which deals with technological advancements in television and radio broad-
casting, this proposal would ensure that CATV systems in non-contiguous areas
are not liable for royalties to copyright holders for secondary transmissions.

I believe that it is essential that the inequities be corrected. It is obvious that
CATV systems in noncontiguous areas pro;vde exactly the same service as do
their counterparts within the 48 contiguous states, except that the means of
obtaining all or some of the programs are different. Under the present law,
isolated CATV systems are penalized for accidents in geography. Furthermore,
contrary to unfounded reports, this bill would not prevent copyright holders
from deriving just compensation for their works from cable television owners.
In fact, the Supreme Court has declared that the broadcasting networks them-
selves may include cable television audiences when computing copyright pro-
graming fees. This bill would eliminate the need for a multitude of negotiations
between cable television systems and copyright owners.

It is a sad fact that the Copyright Act of 1909, which iL presently in effect,
was drafted before broadcast television and cable television had even been
conceived. Even the courts, on numerous occasions, have recognized the inap-
plicability of tlie statute to rapid technological developments and called for
legislative reform. An omnibus copyright revision bili will definitely be needed
to fortify the dam. But until that massive job is finished, I believe that this bill
would plug particularly one inequitable leak.

Thank you.
CBS INc.,

Wa.shington, D.C., September 19, 1975.
Re H.R. 2223.
Hon. RosERr W. KASTENMEEU,
U.S. House of Representatives,
Washington, D.C.

DEAR MR. CHEAIRMAN: This morning Mr. Jack Valenti, President of the Motion
Picture Association of America testified before you with respect to that part of
Section 111 of H.R. 2223 which would permit cable systems to tape television
programs in the continental United States and exhibit them to cable subscribers
in offshore United States possessions. Mr. Valenti disclosed that his Association
had concluded discussions concerning CATV operations in Guam and the Trust
Territory of the Pacific with the Guam Cable TV System and had agreed with
the Guam Cable TV System on language modifying the provisions of Section 111.
The modifications agreed upon also make unnecessary E.R. 4965 introduced by
Mr. Won Pat. I understand that Richard L. Brown, on behalf of the Guam
Cable TV System, has confirmed to you and to Mr. Won Pat his satisfaction
with the agreement worked out by the Motion Picture Association.

The purpose of this letter is merely to convey to you, on behalf of CBS,
its approval of the modified language in Section 111 of H.R. 2223. We hope,
therefore, that the Subcommittee will adopt the recommended language.

With warm personal regards,
Sincerely,

RICHARD W. JENOlcs,
Vice President.

MOTION PIOTURE AssocrATION OF AIF.RTm.&, INV.,
Washington, D.C., September 30, 1975.

Hon. ROBERT W. KALSTENMEIER,
Chairman, Subcommittee onr Courts, Ctivl Liberties and the Administration of

Justice, Committee on the Judiciary, U.S. House of Representatives, Wash-
'ington, D. a.

MY DEAR MR. CI1AbIMAN: A minor typographical error is contained In a
paragraph designation in the modification to the so-called Stevens Amendment
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submitted to your Subcommittee. Two of the cross references in paraf, aph
(2) (B) are incorrect.

For convenience, I am enclosing the complete text of the original proposed
amendments with the corrections.

Sincerely,
JACOK VALENTI,

President.
Enclosure.

[Corrected copy]

PROPOSED A.fEND1ME''TS TO HI.B. 2223

On page 17, between lines 18 and 19, insert the following:
(e) Nonsimultaneous Secondary Transmissions By Cable Systems.-
(1) Notwithstanding those provisions of the sectnd paragraph of subsection

(f) relating to nonsimultaneous secondary transuilsions by a cable system, any
such transmissions are actionable as an act of infringement undtr section 501,
and are fully subject to the remedies provided by sections 502 through 506,
unless:

(A) the program on the videotape is transmitted no more than one time to
the cable system's subscribers; and

(B) the copyrighted program, episode, or motion picture videotaped, including
the commercials contained within such program, episode, or picture, is trans-
mitted without deletion or editing; and

(C) an owneL or officer of the cable system (i) prevents the duplication of the
videotape while in the possession of the system,(ii) prevents duplicatioml while
in the possession of the facility making the videotape for the system, (iii) takes
adequate precautions to prevent duplication while the tape is being translported,
and (iv) subject to paragraph (2), erases or destroys, or causes the erasure or
destruction of, the videotape; and

(D) within 45 days after the end of each calendar quarter, an opener or
officer of the cable system executes an affidavit attesting (i) to the stleps and
pIrecautions taken to prevent duplication of the videotape, and (ii) subject to
paragraph (2), to the erasure or destruction of all videotapes mnade or used
during such quarter; and

(E) such owner or officer places or causes each such affidavit, and affidavits
received pursuant to paragraph (2) (C), to be placed in a file, open to public
inspection, at such system's main office in the community where the tranlsmis-
sion is made or in the nearest community where such system maintains. an office;
and

(F) the nonsimultaneous transmisTiloa Is one that the cable systeim would be
authorized to transmit under the rules, regulations and authvrizations of the
Federal Communications Cnimission in effect at the time of tlMe nonsinmultaneous
transmission if the transmission had been. made simultaneously, except that this
clause shall not apply to inadvertent or accidental transmissions.

(2) If a cable system transfers to any person a videotape of a program
nonsimultaneously transmitted by it, such transfer is actionable as an act of
infringement under section 501. and is fully subject to the remedies provided
by sections 502 through 506. excepi. that any cable system in Guam, the North-
ern Mariana Islands, or the Trust Territory of the Pacific Islands umay transfer,
pursuant to a written, nonprofit contract providing for the equitablle shialing of
the costs of such videotape and its transfer, a videotape iollnilnlltault,,M.sl tran.s-
mitted by it in accordance f ith paragraph (1). to another cable s stem il, Clnuam,
the Northern Mariana Islands, or the Trust Territory of the Pacific Islalds. if:

(A) each such contract is available for public inspection in the offices of
the cable systems involved. and a copy of such contract is filed, within 30 days
after such contract is entered into. with the Copyright Office in the Library of
Congress (which Office shall make each such contract available for public in-
spection) ; and

(B) the cable system to which the videotape is transferred complies with
paragraph (1) (A), (B), (C) (I), (iit) and (iv) and (D) through (F) : and

(C) such system provides a copy of the affidavit required to be made in accord-
ance with paragraph (1) (D) to each cable system making a previous non-
simultaneous transmission of the same videotape.

(3) This subsection shall not be construed to supersede the exclusivity pro-
tectlon provisions of any existing agreement, or any such agreement hereafter
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entered into, between a cable system and a television broadcast station in the
area in which the cable system is located, or a network with which such station.
is affiliated.

(4) As used in this subsection, the term "videotape", and each of its variant
forms, means the reproduction of the images and sounds of a program or pro-
grams broadcast by a television broadcast station licensed by the Federal Com-
munications Commission, regardless of the nature of the material objects, such
as tapes or motion pictures, in which the reproduction is embodied.

On page 17, line 19, strike out "(e)" and insert in lieu thereof "(f)".
On page 17, line 29, immediately after "or", insert a comma and the following:

"in accordance with subsection (e),".

Mr. KASTENrMIER. At this time, the Chair would like to call Mr.
Edward Cooper, vice president, Motion Picture Association of Ainer-
ica, accompanied by Lawrence Mionaco, vice president.

TESTIMONY OF EDWARD COOPER, VICE PRESIDENT, MOTION PIC-
'URE ASSOCIATION OF AMERICA, ACCOMPANIED BY LAWRENCE
XONACO, VICE PRESIDENT

Mr. COOPER. Thank you, Mir. Chairman. I am Edward Cooper, vice
president of the !Motion Picture Association, and with me is Mr. Law-
rence Mlonaco our legislative counsel.

TV e are substituting for Mr. Valenti, the president of the association,
lwho has testified here before. He is in California for a series of con-

fcrences of utmost importance to the motion picture industry. He has
asked me personally to apologize for his inability to be here, and give
his regret that he cannot testify in person. Before you is a copy of his,
statement, to which is attached a copy of proposed amendments to the
bill, H.R. 2223, and a detailed explanation of those amendments. I will
not-

TMr. KASTF, :5E. R1. Without objection, that statement-
Mr. COPEo . I was just about to ask that.
Mir. KASTE,3rEE. i [.continuing]. And the proposed amendments will

be inserted in the record.
[The prepared statement of Jack Valenti follows :]

STATF'.EIET OF JACOC ALENTI, PRESIDENT OF THE MBOrON PICtrUE ASSOCIATION OF
A.IERICA, INC., AND THE ASSOCIATION OF MIOTION PICTURE AND TELEVISON PRO-
DUCERS, INC., ON N.ONSSIMULTAxEOUS TRANSIISSIONS BY OFFSHORE CAULE
SYSTEM[S

My name is Jack Valenti. I am President of the 'Motion Picture Association
of America. a trade association whose members are the major American producers
and distributors of copyrighted motion pictures. We are, therefore, the principal
holders of the copyrighted program material seen on television and cable.

This statement also represents the view of and is filed in behalf of the Associa-
tion of Motion Picture and Television Producers of Hollywood. California. whose
membership comprises some 70 companies, large and small, employing more than
60,000 persons, who produce copyrighted motion pictures for theatrical exhibition
and television viewing, and television series programs. I am also privileged to
speak for the Committee of Copyright Owners, an ad hoc committee of independent
producers and distributors of filmed and taped copyrighted television programs.
This committee was formed to coordinate its members' efforts in resolving copy-
right-cable television legislative problems and the regulatory issues that arise
from time to time on the importation of television signals by cable systems.

I appreciate the opportunity to again testify on that part of Section 111 of H.R.
2223 and on li.R. 4965, the Won Pat Bill, both of which would permit cable systems
tb tale television programs in the continental United States and exhilbit them
to cable subscribers in offshore United States possessions.
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The, Motion Picture Association, the Association of Motion Picture and Tele-
vision-Producers, and the Committee of Copyright-Owners are all opposed to the
provision in Section 111 in its present form and to the Won Pat Bill as I pointed
out in my statement to this Subcommittee on June 12, 1975.

At that time' I explained that the proposal was first made in the Senate by
'Senator Stevens to meet a problem in Alaska and thus became known as the
Stevens Amendment. It will be found on page 17, beginning on line 29 of the Bill.
The Alaska problem was solved some months ago and no longer exists. As origi-
nally drafted, and as now incorporated in H.R. 2223, the so-called Stevens
Amendment, and the Won Pat Bill, seek to re-define~a "secondary transmission'
by asserting that a non-simultaneous transmission shall L. deemed to be a simul-
taneous transmission for certain offshore purposes.

However, throughout congressional consideration of the copyright bill, it has
been my policy to attempt to conciliate differences, particularly when special cir-
cumstances are involyed. That is why, when Mr. Lee Holmes, owner of the Guam
Cable TV System and his counsel, Richard Brown, asked me to discuss the Stevens
Amendment, I was pleased to do so.

My conferences with Mr. Holmes and Mr. Brown convinced me that as a mat-
ter of public interest-the people who live on Guam deserved special consideration.
Guam is more than 5,000 miles from the Western shore of the continental United
States. It has only one commercial television station that operates for a limited
number of hours daily. It is apparent that the people of Guam would be denied
a, fair share of television programming if the cable system was unable to tape
programs on the mainland and fly them in.

Mtl.eover, Mr. Holmes spoke of his intention to install and operate systems on
the Islands of Tinian and Saipan where the United States Government is ex-
pected to create major military installations with large numbers of American
service families. Mr. Holmes or other operators of those systems or systems else-
where in the Marianas and the Trust Territory of the Pacific Islands would be
able to use the program tapes supplied to Guam.

It seemed to me, therefore, that in the public interest we should make every
effort to work out language acceptable to the parties and which we could recom-
mend to this Subcommittee for its favorable consideration. The copyright owners
and the Guam cable system have now reached agreement on such language. It
modifies the provisions of Section 111 and makes the Won Pat bill unnecessary.

The modifying language we are recommending to the Subcommittee would
permit cable systems in offshore areas covered by the so-called Stevens Amend-
ment to tape television programs and show those taped programs to their cable
subscribers without infringing any copyright, if the cable system satisfies the
requirements stated in the modifying language.

As the Chairman and the Members of the Subcommittee are aware, letters af-
firming the agreement 'between the copyright holders and the Guam system have
been sent the Committee by Mr. Brown in behalf of Mr. Holmes, and by myself in
behalf of the two Associations and the Committee of Copyright Owners. Mr.
Brown additionally has written the Delegate from Guam pointing out that his
bill iswno longer necessary. May I request, Mr. Chairman, that the letters be in-
cluded in the record of these hearings.

We believe the proposal is in the public interest because it ma. ' allowance for
the special circumstances that affect United States offshore areas covered by
the so-called Stevens Amendment now in H.R. 2223. For these reasons, we rL-
spectfully request that the Subc6mmittee adopt the recommended language.

I am attaching at the end of my statement the text of the proposed Amend-
ments and a detailed explanation of them.

PROPOSED AMENDMENTS TO H.R. 2923

'On page 17, between lines 18 and 19, insert the following:
(e) Nonsimultaneous Secondary Transmissions By Cable Systems.-
'(1) Notwithstanding those provisions of the second paragraph of subsection (f)

relating to nonsimultaneous secondary transmissions by a cable system, any such
tiransmissions are actionable as an act of infringement under section 501, and are
fully subject to the remedies provided by sections 502 through 506, unless:

(A) the prob. .. on the videotape is transmitted no more than one time to the
cable system's subscribers; and

(B) the copyrighted program, episode, or motion picture videotaped, including
the commercials contained within such program, episode, or picture, is transmitted
without deletion or editing; and
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.(C) an owner or officer. of the cable system (i) prevents the duplication of the
videotape while in the possession of the system, (ii) prevents duplication while in
the possession of the facility making the videotape for the system, (iii) takes ade-
quate precautions to prevent duplication while the tape is being transported, and
(iv) subject to paragraph (2), :rases or destroys, or causes the erasure or de-
ftruction of, the videotape; and

(D) within 45 days after the end of each calendar quarter, an owner or officer
of the cable system executes an affidavit attesting (i) to the steps and precautions
taken to prevent duplication of the videotape, and (ii) subject to paragraph (2),
to the erasure or destruction of all videotapes made or used during such quarter;
and

(E) such owner or officer places or causes such affidavit, and affidavits received
pursuant to paragraph (2) (C), to be placed in a file, open to public inspection, at
such system's main office in the.community where the transmission is made or in
the nearest community where.such system maintains an office; and

,(F) the nonsimultaneous transmission is one that the cable system would be
authorized to transmit under'the rules, regulations andsauthorizations of the
Federal Communications Commission in effect at the time of the nonsimultaneous
transmission if the transmission had been made simultaneously, except that this
clause shall not apply to inadvertent or accidental transmissions.

(2) If a cable system transfers to any person a videotape of a program non-
simultaneously transmitted by it, such transfer is actionable as an act of infringe-
ment under section 501, and is fully subject to the remedies provided by sections
502 through 506, except that any cable system in Guam, the Northern Mariana
Islands, or the Trust Territory of the Pacific Islands may transfer, pursuant to a
written, nonprofit contract providing for the equitable sharing of the costs of such
videotape and its transfer, a 7videotape nonsimultaneously transmitted by it in
accordance with paragraph (1), to another cable system in Guam, the Northern
Mariana Islands, or the Trust Territory of the Pacific Islands, if:

(A) each such contract is available for public inspection in the offices of the
cable systems involved, and a copy of such contract is filed, within 30 days after
such contract is entered into, with the Copyright Office in the Library of Congress
(which Office shall make each such contract available for public inspection) ; and

(B) the cable system to which the videotape is transferred complies with para-
graiph (1)(A), (B) (d), (iii) and (iv), and (C) through (F); and

(0) such system provides a copy of the affidavit required to be made in accord-
ance with paragraph (1) (D) to each cable system making a previous nonsimulta-
neous transmission of the same videotape.

(3) This subsection shall not be construed to supersede the exclusivity protec-
tion provisions of any existing agreement, or any such agreement hereafter
entered into, between a cable system and a television broadcast stetion in 'the
area in which the cable system is located, or a network with which suoh station
is affiliated.

(4) As used in this subsection, the term "videotape", and each of its variant
forms, means the reproduction of the images and sounds of a program or pro-
grams broadcast by a television broadcast station licensed by the Federal Com-
munications Commission. regardless of the nature of the material objects, such
as tapes or motion pictures, in which the reproduction is embodied.

On page 17, line 19, strike out "(e)" and insert in lieu thereof "(f)".
On page 17, line 29, immediately after "or", insert a comma and the following:

"in accordance with subsection (e),".

EXPLANATION OF PROPOsED MODIFTINO LANGUAGE

The proposed modifying language would permit a cable system in offshore
areascovered by the Stevens Amendment to tape television programs and show
the programs to its subscribers, without infringing any copyright, if the cable
system satisfies all of the following requirements:

(1) The system shows the taped program only one time.
(2) The copyrighted program, whether it is a motion picture, television series,

a documentary, or any other television program, must be taped and shown by
the cable system without any deletion or editing, including no deletion of com-
mercials with one exception: The system is authorized to delete commercials
prior to the beginning of, and after the end of, the motion picture, documentary,
or other program being taped.
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(3) The cable system is required to prevent duplication of the tape while the
tape is in the system's possession-and while it is in the possession of the facility
making' the tape. The cable system must also take adequate precautions to see
that there is no duplication during any time the tape is being transported from
one place to another. After showing the tape one time, the system shall destroy
or erase the tape, unless the tape is being transferred to another cable system in
accordance with the proposed language.

(4) Every 3 months the cable system is required to execute an affidavit on
the measures it has taken during the preceding 3-month period to prevent dupli-
cation. Each affidavit must be made available for public inspection by the cable
system.

(5) The cable system may tape and show its subscribers only those television
programs which the system is permitted to show live under FCC rules (but
cannot do so because of geographical distance). If, however, the system inad-
vertently or accidentally shows a program that it would not have been permitted
to show live, no copyright infringement occurs.

A cable system is prohibited from transferring any of its videotapes to another
cable system for showing to the other system's subscribers unless that other
system- is located in Guam, the Northern Marianas, or the Trust Territory of
the Pacific Islands, and unless certain additional requirements are met.

The first condition is that the transfer may be made only under a nonprofit
contract providing for the equitable sharing of the costs of the tape among the
authorized cable systems using the tape. These costs include the purchase price
of the blank tape, the processing costs, and the transportation and handling costs
in transferring the tape from the taping facility o the first cable system and
thereafter to each system. The contract must be filed in the office of each cable
systemn and with the Copyright Office in the Library of Congress. Each sy temn
to which the videotape is transferred must comply with the same require'lutts
that bind the cable system which originally showed the tape. However, the
subsequent system users are not covered by the prohibition against tile duplica-
tion at the taping facility. In addition, each cable system must furnish a copy
of its affidavit to every cable system which previously had shown the same tape.

The last provision of the proposed, modifying language makes clear that any
existing or futuire contract between a cable system and a television station or
network that 'provides for exclusivity or nonduplication protection may not be
superseded by the amendment. For example, assume cable system X tapes the
programs of a Los Angeles television station and shows"them in Guam. The Guam
television station shows many of the same programs that the Los Angeles sta-
tion does. The Guam television station and cable system sign a contract that
pr6vides that the cable system will not show the Los Angeles-taped programs fdr
a specified period of time immediately following the ilowing in Los Angeles. If
the Guam television station has not shown the program after the erid of the
period, the Guam Cable System may then show the program unless the Federal
Communications Commission has adopted a contrary rule.

{Mr. CooPER. Thank you. I will not take the time to read Mr. Valenti's
statement; because I think your time is precious. We don't really need
it. I hope the committee will have.an opportunity to read Mr. Talenti's
statement.

The members of the committee have received the letters the chair-
man just referred to from both 3Mr. Valenti and Mir. Holmes, explain-
ing that an agreement had been worked out on legislative changes in
the bill between the copyright holders antd Mr. Holmes on behalf of
the' cable systeni. That agreement is embraced in the proposal that has
been submitted to the committee. As the committee knows and as M3r.
Valenti testified here last June, he made clear the sharp concern of
copyright holders with the language in the bill, 2223, on page 17, be-
gnning line 29, which has commonly been refeired to as-the "St vens
aeiidmendmt"because'it-came over from the Senate bill. That provision
would haVe, permitted cable systems'to taple television prrogranms in the
continental United States and exhibit them.to subscribers in offshore
possessions of the United States. Our concern, then, m as that this pro-
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vision failed to take into consideration the lawful rights and inter-
ests of copyrighted owners in their copyrighted copies. It did so by
redefining a secondary transmission, so that what was actually not a
nonsimultaneoub transmission could be held to be a simultaneous trans-
mission in these offshore areas.

We were further disturbed because the provision lent itself to the
misuse of taped material through piracy of the programs. Piracy of
films currently costs our industry many millions of dollars annually.

The Won Pat bills, H.R. 4965 and 9301, have the same deficiency
by permitting widespread ta,.ng, but they closed, fortunately, scne
of the piracy loopholes, a proposal which we strongly endorse, and
which has been incorporated into the amendments we respectfully
propose to the committee.

Moreoer, there was another factor. Guam presented an unusual sit-
uation because of its distant geographical 1 cation, coupled with the
inability IMr. Holmes referred to of the cable system to obtain ade-
quate local programing. As M'Ir. Valenti noted in his statement be-
fore you, and as Mr. Holmes has pointed out, a series of meetings
was held with Mr. Holmes and his counsel and a good faith effort was
made to seek a legislative compromise that would meet the current
situation in Guam and in the adjacent islands and in the Pacific Trust
Territories.

In short, the Won Pat bills formed the basis for those provisions in
the agreement that protect the integrity of the tapes in a manner satis-
factory to the copyright holders.

On our part, we have made special concessions on the use and the
handling of tapes for Guam and the far Pacific. We respectfully ask
,the committee's favorable consideration of what tlie parties have
agreed upon. But clearly, we think that what has been agreed upon is
greatly in the public interest.

I thank you
Mr. KIASrE'N.. .E-R. Thank you very much, MIr. Cooper, for present-

ing Mr. Valenti s statement to us alrd a restatement of his position and
that of your association. Needless to say, when a matter can be
reconciled, such as in this case, the committee is very happy indeed.

The committee will, of course, examine it, bc.ause we do niot need
to.be reminded that we rel)resent more than merely two parties to a
potential dispute, but I would assume that what you have agreed to
can be accepted as being in the public interest?

Mr. CoorEn. Wecelrtainlh,'believe so, Mr. Chairman.,
Mr. KA'STmN-EImIm. I wofuld like to yield to the gentleman from

Illinois.
Mr. RAnHsnBcIK;. I want to thank you for your testimony this morning,

and also just say that I want personally to welcome the Holmes,
whom I met while v isiting Guam. I was with the Eilberg subcommittee
and we :recei\ved tremendous lospitality from the Governor and all
of the Guamanians and also we had a Chance to visit the northern
Marianas. I was -very impressed with the desire of those people
to become AmeriCan citizens. So, we are happy to hear you and
.weare glad you \ncorked out an agreement.

*Mr., HoLmrEs. Thank you very much, sir.
Mr. DRINAN. I :take it, from what I heard, tliat lnonsinultaneous

"'ecordiig in iioncoihtingent use-areas is a liiiproblen a
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Mr. CooPEn. That is well put.
Mr. DRINAN. I am just delighted and I congratulate you. I yield

back my time.
Mr. fASTEN: ER. The gentleman from New York.
Mr. PArrISoN. No questions.
Mr. KASTENMEIER. If there are no further questions, then, we

appreciate the appearance of Mr. Cooper and Mr. Holmes and their
colleagues.

A tiement of the issue between the parties is reflected in the
foi ,wing correspondence:

X.) Letter from Jack Valenti, president, Motion Picture Associa-
tion, to the Chair, dated November 7, 1975, and enclosure, and (2)
letter from Senator Ted Stevens of Alaska to the Chair, dated
November 10, 1975.

MOTION PICTURE ASSOCIATION OF AMERICA, INC.,
Washington, D.C. November 7, 1975..

Hon. ROBERT W. KASTENMETER,
Chairman, House Subcommittee on Courts, Civil Liberties, and the Administration

of Justice, Washington, D.C.
MY DEAR Mn. CHAIRMAN: You will recall that under date of October 8, 1975

Senator Stevens wrote you with respect to the agreement on the taping of
programs for nonsimultaneous transmission by cable systems in offshore areas
as jointly agreed to by MIr. Lee Holmes in behalf of the Guam cable system
and myself in behalf of the copyright holders.

Senator Stevens praised the parties for their willingness to work out an
agreement but suggested that consideration be given to further changes that
would permit so-called "bicycling" of tapes within Alaska (as permitted
between Guam and within the Pacific trust territories) and that the liability of
cable systems for piratical taping be modified.

This is to advise you that our staff people met with Senator Stevens' staff
and with your committee counsel, Mr. Fuchs during which it was agreed to
work out language to meet Senator Stevens' request. 'Subsequently, the Senator
asked that we further modify a cable system's liability against duplication and we
have done so.

Attached herewith is the complete text of the Stevens-Won Pat amendment
as further modified at Senator Stevens' request. I assume that Senator Stevens
will advise you of his approval of what has been done. I hope that this additional
compromise will be satisfactory to you and your subcommittee.

Sincerely,
JACE VALENTI,

Preaident.
[Corrected copy]

PROPOSED AMZNDMENTS TO H.R. 2223

On page 17, between lines 18 and 19, insert the following:
(e) Nonsimultaneous Secondary Transmissions By Cable Systems.-
(1) Notwithstanding those provisions of the second paragraph of subsection

(f) relating to nonsimultaneous secondary transmissions by a cable system, any
such transmissions are actionable as an act of infringement under section 501,
and are fully subject to the remedies provided by sections 502 through 506,
unless:

(A) the program on the videotape is transmitted no more than one time to the
cable system's subscribers; and

(B) the copyrighted program, episode, or motion picture videotaped, including
the commercials contained within such program, episode, or picture, is tirans-
mitted without deletion or editing; and

(O) an owner or officer of the cable system (i) prevents the duplication of the
videotape while In the possession of the system, (ii) prevents unauthorized dupll-
cation while in the possession of the facility making theovideotr ae for the sgstem
if the tystetr . on or controls the jaotlity, or takes reasonable precautions to
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preventsr suc duplication if it does not own or control the facility, (iii) takes
adequate precautions to prevent duplication while the tape is being transported,
and (iv) subject to paragraph M2), erases or destroys, or causes the erasure or
destruction of, the videotape; and

(D) within 45.days after the end of each calendar quarter, an owner or officer
of the cable system executes an affidavit attesting (i) to the steps and precau.
.tions taken to prevent duplication of the videotape, and (ii) subject to para-
graph (2), to the erasure or destruction 6f all videotapes made or used during
such quarter; and

(E) such owner or officer places or causes each such affidavit, and affidavits
received pursuant to paragraph (2) (C), to be placed in a file, open to public inr-
spection, at suca system's main office in the community where the transmission
is made or in the nearest community where such systemn maintains an office; and

(F) the nonsimultaneous transmission is one that the cable system would be
authorized to transmit under the rules, regulations and authorizations of the
Federal Communications Commission in effect at the time of the nonsimultaneous
transmission if the transmission had'been made simultaneously, except that this
clause shall not apply to inadvertent or accidental transmissions.

(2) If a cable system transfers to any person a videotape of a program non-
simultaneously transmitted by it, suchl-transfer is actionable as an act of infringe-
ment under section 501, and is fully subject to the remedies provided by bsctions
502 through 506, except that [any cable system in Guam, the Northern Marlana
Islands, or the Trust Territory of the Pacific Islands may transfer,] pursuant to
a written, nonprofit contract providing for the equitable sharing of the costs of
such videotape and its transfer, a videotape nonsimultaneously transmitted by it
in accordance with paragraph (1), [to another cable system in Guam, the
Northern Mariana Islands, or the Trust Territory of the Pacific Islands,] may
be transferred by one cable system in Alaska to another system in Alaskca, by
one cable system in Hawaii permitted to makc such nonsimultaneous tran8mis-
sions to another such cable system in Hawaii, or by one cable system in Guam,
the Northern Mariana Islajuds, or the Trust Territory of the Pacific Islands, to
another cable system in any of those three territories, if:

(A) each such contract is available for public inspection in the offices of the
cable system involved, and a copy of such contract is filed, within 30 days after
such contract is entered into, with the Copyright Office in the Library of Con-
gress (which Office shall make each such contract available for public inspee.
tion) ; and

(B) the cable system to which the videotape is transferred complies with
paragraph (1) (A), (B), (C) (i), (iii) and (iv) and (D) tbrough (F): and

(0) such system provides a copy of the affidavit reluirtd to be made in ac-
cordance with paragraph (1) (D) to each cable system making a previous non-
simultaneous transmission of the same videotape.

(3) This subsection shall not be construed to supersede the exclusivity pro-
tection provisions of any existing agreement, or any such agreement hereafter
entered into, between a cable svstem and a television broadcast station in the
area in which the cable system lb located, or a network with which such station
is affiliated.

(i4) As used in this subsection, the term "videotape", and each of its variant
forms, means the reproduction of the images and sounds of a program or pro-
grams broadcast by a television broadcast station license by the Federal Com.,
munications Commission, regardless of the nature of the material objects, such
as tapes or motion pictures, in wvhich the reproduction is embodied.

One page 17, line 19, strike out "(e)" and insert in lieu t.hreof "(f)".
On page 17, line 29, immediately after "or", insert a comma and the following:

"in accordance with subsection (e),".
U.S. SENATE,

COMITrrTEE ON COSMMERCE,
VWashington, D.C., November 10, 1975.

Hon. ROBERT W. KASTENMIEIER,
Chairman, House Subcommittcce on Courts, Citil Libe ties and the Administra-

tion of Justice, Washington, D.TO
DEAR MIR. CHAIRMAN: Pursuant to my October 8th letter to you concerning

several problems I had with proposed amendments to Section 111 of the Omni-
I,as Copyright Bill, my office has had the benefit of several discussions with
representatives of the Motion Picture Association in an attempt to reach agree-

57-7576--76--pt. 3-23
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ment on these matters. I am pleased to report to you that such agreement has
now been reached.

As you will recall, these problems affected copyright matters pertaining to
non-contiguous cable systems. At the behest of Mr. Fuchs, of your office, several
discussions were held- and agreement was reached on working for these pro-
posed amendments which address the concerns of both the Motion Picture Asso-
ciation and the cable operators in Alaska. It is my understanding that you are
in possession of a copy of the revised wording for these proposed amendments,
contained in Mr. Valenti's November 7th letter to you concerning this matter.

I wish to thank you and your fellow members on the Subcommittee for your
.interest and hard work on behalf of the Alaskan Cable system.

With best wishes,
Cordially,

TED STEVENs,
U.S. Senator.

Mr. KATENMEIER. Now, the committee would like to turn to the
questions of ephemeral recording rights, involving music of a religious
nature, as appears in Section 112 (c). Our first witness on that subject
this morning is Albert Ciancimino.

TESTIMONY OF ALBERT F. IANCIA IINO, COUNSEL, SESAC, INC., OF
NEW YORK

Mr. CLANCmINO. Well, I am not General SESAC, as on the witness
list, but I thank you for allowing me to be here today.

Mr. Chairman, I would like to submit the complete text of my state-
ment to you.

Mr. IgCASENMEIER. Without objection, your statement in its entirety
will be accepted and made a part of the record.

[The prepared statement of Albert Ciancimino follows:]

STATEMENT OF ALBERT F. CIANCIM!NO, COUNSEL FOR SESAC, INc.

Mr. Chairman, members of the Committee, my name is Albert F. Ciancimino,
and I am a member of the New York Bar and counsel to SESAC Inc. in New York.

The main issue involving Section 112(c) of H.R. 2223 is relatively simple. It is
whether or not a religious program producer can use a piece of religious music
and distribute it to approximately 4,000 radio stations without any compensation
to the creator of that religious music. Stripping away all of the other issues and
side-issues, we basically come to the question-Is Congress going to provide that
the creator of a religious copyright is to continue to have the right to receive
payment for the mechanical reproduction of his work by a religious program
producer, or for the first time in the history of the United States Copyright Act,
is Congress going to say that in the area of mechanical reproduction right,, an
outright exemption is going to be granted. You may remember, Mr. Chairman and
members of the Committee, that even the Public Broadcasting Service representa-
tives have not asked for an exemption in the mechanical rights area, but rather
have asked for a statutorily governed fee to be set by Congress. The National
Religious Broadcasters are going one step beyond the educators and public broad-
casters by asking for this total exemption. It is our position that no such exemp-
tion is justified and it should not be granted.

In the Summer of 1973, I had the pleasure of appearing before a Senate Sub-
committee on this very issue. At that time, as how, I testified since the 112(c)
exemption is already in the proposed Copyright Revision Bill. Testimony given
by the National Religious Broadcasters after my appearance, therefore, went
unrebutted. I will now refer to and answer segments of the NRB's prior testimony
in order to set the record straight.

In 1973, the NRB made much of the fact of the three performing rights organi-
zations (ASCAP, BMI and SESAC), only SESAC was asking religious program
producers to sign licenses for recordings of religious music on their transcribed
programs. It was implied that SESAC was overreaching and applying undue pres-
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sure in an area where the other two organizations were not causing any problems.
To quote from the NRB's 1973 testimony:

"Religious program producers have reported no problems in this respect with
ASCAP or BMI. Only SESAC, according to frequent reports, has pressured cer-
tain of the religious program producers to make such payments."'

The NRB failed to point out, however, that ASCAP and BMI cannot ask for
mechanical licenses in this area because they do not represent the mechanical
rights on behalf of their affiliates. Both ASCAP and BMI represent only the per-
formance rights. SESAC alone of the three organizations represents not only the
performance rights but also the mechanical and synchronization rights on behalf
of its affiliates. I believe the NRB is well aware of this basic fact of life in our
industry, and I am dismayed that such a fact has been so terribly distorted.

One thing should be made clear. Wehave no desire to inhibit the broadcasting
of religiously oriented programs. To the contrary, we are simply trying to main-
tain the integrity of a religious copyright and we are simply trying to preserve
to the creator of a religious copyright those rights which are now, and even
under H.R. 2223, will continue to be available to the creator of non-religious
copyrights. Why should one who creates a religious work be treated as a second
class citizen? Clearly, even under the NRB's proposal as reflected in 112(c),
this exemption is to be granted only with regard to religious works. If Oral
Roberts or Billy Graham uses a non-religious work on his program, there is
no question that he will be responsible for the payment of mechanical royalty
fees. The creator of a religious copyright has the same expenses as the creator
of a non-religious copyright. He must pay the same for a loaf of bread or a
bottle of milk. Whj then the distinction in allowing the author of a non-religious
work a broader earning base than the creator of a religious copyright. Also, one
can imagine the very substantial problems of determining what is a religious
work. In many instances, whether a work is of a religious nature is determined
on a subjective basis by each listener.

In 1973 the NRB also asserted: "Any law requiring or leaving open the possi-
bility that mechanical reproduction fees be paid for such use could make this
music too expensive in the average religious broadcast. .... "

The fact of the matter is that the usual charge to a program producer for
the use of a copyright in a transcribed program to be heard on radio is a rather
nominal $10.00 per year per copyright for unlimited use of that copyright during
that year. I think that organizations such as Billy Graham's Hour of Decision,
The Lutheran Hour, The Baptist Hour and others cited by the NRB in 1973 as
NRB members can well afford to pay the creator of a religious song $10.00 a year
for unlimited use of that song. If they can afford this more' than half-page ad
in a Minneapolis newspaper earlier this month to attract viewers and listeners
of the Word of God. they surely can pay those creating the music of God. The
NRB in 1973 said over and over again that responsible religious broadcasting
is a non-profit activity carried on as a ministry. We again emphasize that we
have no quarrel with the importance of such a ministry and with the fact that
the country needs n, of fthis kind of broadcasting. All we ask is that these
non-profit organizations (many of whom are rather large and wealthy) pay for
the use of their religious music just as they pay for their newspaper advertise-
ments, their electricity, their studio and auditorium rental, their executive
salaries, their plane fares from city to city, their guest starts and every other
expense normal to their business.

Again in 1973 the NRB stated and again today they state: "The proposed
mechanical reproduction exemption would cause no measurable injury to reli-
gious music copyright owners, their publishers or agents.. .. "

What is left unsaid is that many of the program producers at the behest of
NRB have refused to pay mechanical royalties pending resoluti-h of this issue
by Congress. However, ift they recognize their current obligations under the 1909
law, as have some of their associates, a more substantial amount of income would
be accruing to copyright proprietors today. Therefore, the injury to religious
music copyright owners is both measurable and substantial, as evidenced bv the
list of endorsements appended to my testimony,in 1978 from the foremost copy-
right proprietor organizations in the industry. Letters were submitted in agree--
ment with SESAC's basic position from The Church liusic Publishers Associa--
tion, The National Music Publishers Association, The Music Publishers Associa-
tion, BMI, ASCAP, The Harry Fox Agency, The American Guild of Authors and
Composers and The National Gospel Music Publishers Association. ,fr. Chairman,
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should you wish copies of the full letters of endorse-ment which are already con-
tained in the rtzord of the Senate hearings held in 1973, I will be more than
happy to supply them to you. These organizations represent substantially all
of the responsible copyright proprietor interests in the United States today and
all of them are opposed to the inclusion of Section 112(c) in the pending B- vision
Bill. I might also add that the American Bar Association passed a resolution in
1973 which opposes 112 (c) in its entirety.

It is interesting to note that in the monthly newsletter of the NRB calle.!
"Hotline", the June 1975 issue referred to a petition filed with the FCC which
the NRB claimed "clearly discriminates against sectarian groups" and the XRB
pointed out that the religious orientation of an applicant should nut be vued as
a basis for determining its eligibility for a commission license. SESAC wholly
endorses this position and we further ask that the religious orientation of a
copyright creator not be used as a basis for determining his eligibility to receive
copyright royalty payments.

Before concluding, I must touch upon the often used NRB argument that
112(c) would eliminate unfair double fees. The NRB points to the performance
payment made by a radio station to SESAC, ASCAP and BMII, generally under
a blanket licensing arrangement, as well as the payment of a mechanical royalty
under the current law by the program producer. This is no different, Mr. Chair-
man, from a situation where a commercial record company, such as Columbia,
Decca, RCA, etc. would pay the copyright proprietor a mechanical reproduction
fee for each record pressed, while at the same time the broadcaster pays a per-
formance fee for his performance of the recording over the air. There is no
"double fee". There are simply different uses being made by different people,
each of which justifiably calls for compensation to the copyright owner.

In conclusion, I ask this sub-committee to consider and weigh the practical
necessities for such an exemption as exists in 112(c) against the far-reaching
and negative effects which it will have not only on trade industry practice as
currently exists, but on the unwarranted dilution of the rights originally granted
to the copyright proprietors by Congress in 1909. Only by allowing the copyright
proprietor of religious works equal rights and an equal opportunity to earn a
living, will we continue to enjoy the kind of music which has contributed to ard
hopefully will continue to contribute to the moral fiber of our great country.

Thank you.

Mr. CIANcrINNo. I will try to omit certain portions of the statement
in the interest of time. The main issue involving section 112(c) of
H.R. 2223 is relatively simple. It is whether or not a religious pro-
gram producer can use a piece of religious music and distribute it to
approximately 4,000 radio stations without any compensation to the
creator of that religious music.

You may remember, M'r. Chairman and members of the committee,
that even the Public Broadcasting Service representatives have not
asked for an exemption in the mechanical rights area, but rather hlave
asked for a statutorily governed fee to be set by Congress. The Na-
tional Religious Broadcasters are going one step beyond the educators
and public broadcasters by asking for this total exemption. It is our'
position that no such exemption is justified and it should, not be
granted.

In the summer of 1973, I had the pleasure of appearing before a
Senate subcommittee on this very issue. At that time, as now. I testi-
fied first since the 112(c) exemption is already in the proposed copy-
rigllt revision bill. Testimony given by the National Religious Broad-
casters after my appearance, therefore, went unrebutted. I wfill now
refer to and answer segments of the NRB's prior testimony in order
to set the record straight.

By the way, I noted from reading the statement made by the N.RB
that all of the points I am addressing myself to are repeated in their
testimony before you this morning.
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In 1973, the NRB made mucli of the fact that of the three perform-
ing rights organizations-ASCAP, BMI, and SESAC-only SESAC
was asking religious program producers to sign licenses for recordings
of religious music on their transcribed programs. It was implied that
SESAC was overreaching and applying undue pressure in an area
where the other two organizations were not causing any problems. To
quote from the NRB's 1973 testimony:

I might add, it is in their testimony today, too.
To quote from the NRB's 1973 testimony:
Religious program producers have reported no problems in this respect with

ASCAP or BMII. Only SESAC, according to frequent reports, has pressured
certain of the religious program producers to make such payments.

The NRB failed to point out, however, that ASCAP and BMI can-
not ask for mechanical licenses in this area because they do not repre-
sent the mechanical rights on behalf of their affiliates. Both ASCAP
and BMI represent only the performance rights. SESAC alone of
the three organizations represents not only the performance rights
but also the mechanical and synchronization rights on behalf of its
affiliates. I believe the NRB is well aware of this basic fact of life
in our industry, and I am cismayed that such a fact has been' so ter-
ribly distorted.

One thing should be made clear. We have no desire to inhibit the
broadcasting of religiously oriented programs. To 'the contrary, we
are simply trying to maintain the integrity of a religious copyright
and we are simply trying to preserve to the creator of a religious copy-
right those rights which are now, and even uhder H.R. 2223, will con-
tinue to be available to the creator of nonreligious copyrights.

Wlihv should one who creates a religious work be treated as a second
class citizen?

The creator of a religious copyright has the same expenses as the
creator of a nonreligioius copyright. He must pay the same for a loaf
of bread or a bottle of milk. Wvhy then the distinction in allowing the
author of l. nonreligious work a broader earning base than the c: eater
of a religious copyrightS Also, one can imagine the very substantial
problems of determining what is iL religious work. In many instances,
whether a work is of a religious nature is determined on a subjective
basis by each listener.

In 1973 the NRB also asserted:
Any lnw requiring a leaving open the possibility that mechanical reprodtetion

fees be paid for ,uch use could make this music too expensive in the average
religious broadcnast,

The fact of the matter is that the usual charge to a, program pro-
ducer for the use. of a copyrilht in a transcribed program to be heard
on radio is a rather nominal $10 per year copyright for unlimited use
of that copyright, during that year. I think that organizations such as
Billy Graham's IHour of Decision, the Lutheran Hour, the Baptist
Hour. and others cited by the Nh'13 as ONIRB members in 1973 can well
afford to pay the creator of a religious song $10 a year for unlimited
use of that. song. If they can affordl this , or thanll the half-page ad in a
Minneapolis new.spapcr earlier this month to attract viewers -and
listeners of the Wtord of God. they surely can pay those creating the
music of God. The NRB in 1973 said over and over again that respon-
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sible religious broadcasting is ,a nonprofit activity carried on as a
ministry. We again emphasize that we have no quarrel with the
importance of such a ministry and with the fact that the country

'n·eeds more of this kind of broadcasting. All we ask is that these non-
-lprofit organizations-many of whom are rather large and wealthy-
pay for the use of their religious music just as they pay for their news-

-paper advertisements, their electricity, their studio and auditorium
rental, their executive salaries. their plane fares from city to city,
-'their guests stars, and every other expense normal to their business.

Again in 1973 the NRB stated, and again today they state:
'The proposed mechanical reproduction exemption would cause no measurable

injury to religious music copyright owners, their publishers or agents * * *
What is left unsaid is that Iany of the program prodLcers at the

behest of NRB have refused to pay mechanical royalties pending
resolution of this issue by Congress. However, if they recognize their
current obligations under the 1909 law, as ha:e some of the associ-
ates, a more substantial amount of income would be accruing to copy-
right proprietors today.

Therefore, the injury to religious music copyright owners is both
measurable and substantial, as evidenced by the libt of endorsements
appended t6 my testimony in 1973 from the foremost copyright pro-
prietor organizations in the industry. Letters were submitted in agree-
ment with SESAC's basic position from the Church Music Publishers
Association, the National Music Publishers Association, the Music
Publishers As.ociation, BMI, ASCAP, the Harris Fox Agency, the
American Guild of Authors and Composers, and the National Gospel
Music Publishers Association.

Mr. Chairman, should you wish copies of the full letters of endorse-
ment which are already contained in the record of the Senate hearings
held in 1973, I will be more than happy to supply them to you. These
organizations represent substantially all of the responsible copyright
proprietor interests in the United States today and all of them are
opposed to the inclusion of section 112 (c) in the pending revision bill.
I might also add that the American Bar Association passed a resolu-
tion in 1973 which opposes 112(c) in its entirety.

It is interesting to note that in the monthly newsletter of the NRB
called Hotline, the June 1975 issue referred to a petition filed with the
FCC which the NRB claimed "clearly discriminates against sectarian
groups"' and the NRB pointed out that the religious orientation of an
applicant should not be used as a basis for determining its eligibility
for a commission license. SESAC wholly endorses this position and
we further ask that the religious orientation of a copyright creator
not be used as a basis for determining his eligibility to receive copy-
right royalty payments.

In the interests of time, I will conclude, Mr. Chairman, by asking
this subcommittee to consider and weigh the practical necessities for
such an exemption as exists in 112(c) against the far reaching and
negative effects which it will have not only on trade industry practice
as currently exists, but on the unwarranted dilution of the rights
originally granted to the copyright proprietors by Congress in 1909.
'Only by allbwing. the copyright proprietors of religious works equal
rights and an equal opportunity to earn a living, will we continue to
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enjoy the kind of music which has contributed to and hopefully will
continue to contribute to the moral fiber of our great country.

Mr. KASTENmIER. Thank you for your testimony. If you will wait
for the following witnesses to appear, we will invite you back.

Now the Chair would like:to call Mr. Thomas Zimmerman, first vice
president, National Religious Broadcasters, Lnc., accompanied by Dr.
Ben L. Armstrong, executive secretary and John H. Midlen, counsel.

TESTIMONY OF THOMAS F. ZIMMERMAN, FIRST VICE PRESIDENT,
NATIONAL RELIGIOUS BROADCASTERS, INC., ACCOMPANIED BY
DR. BEN L. ARMSTRONG, EXECUTIVE SECRETARY, AND JOHN H.
MIDLEN, COUNSEL

Dr. ZIMMERMAN. Yes, Mr. Chairman I have to my left Dr. Arm-
strong, executive secretary of the Natlonal Religious Broadcasters,
and to my right, Mr. John H. Midlen, counsel for the National Relig-
ious Broadcasters in the United States.

My name is Thomas F. Zimmerman. I am an ordained minister and
general superintendent of Assemblies of God, which has nearly 9,000
churches in the United States. We operate a sizable pfiblishing house,
which has a significant sacred department. We also produce religious
programs for presentation on radio and television. I present this tes-
'timony as first vice president of National Religious Broadcasters,
concerning section li2(c) of H.R. 2223.

National Religious Broadcasters has approximately 650 members,
distributed among the 50 States and territories. The membership con-
sists primarily of broadcast station licensees and their associates,
performing artists and other related persons in broadcasting, and
religious program producers for broadcast stations. We estimate
that there are 600 organizations, including those who are not NRB
members, that produce religious programs on a nonprofit basis for a
presentation on a number of broadcast stations. And there are many
pastors, priests, and rabbis having their individual programs on local
broadcast outlets.

Well-known religious programs utilizing religious music and which
are vitally concerned that there be enacted the present provisions of
section 112(c) of H.R. 2223, include Billy Graham's Hour of Deci-
sion, Eternal Light, Jewish Community Hour, The Hour of St. Fran-
cis, Sacred Heart Hour, The Lutheran Hour, Back to the Bible,
Revival Time, and many others. Generally, these well-known pro-
grams are produced either on tapes or disk for distribution by mail
of one copy only to each broadcast station carrying the program. The
programs then are broadcast at the time and date agreed upon be-
tween the station and program producer, None of these programs is
produced for a profit by the religious program producers. Instead, the
religious program producer usually pays the broadcast station to
carry the program or furnishes the religious program without
charge to the station.

The broadcast stations customarily have performance rights licenses
coveting the religious music with ASCA:P, BMI, -and SESAC Thus,
religious music copyright owners do receive compensation for religious
music broadcasts. NRB supports the rights of the copyright owners
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to compensation for performances of religious music under these per-
formance rights licenses, with the broadcast outlets. NRB also sup-
ports the rig'lts of tile cold; right owners to compensation for mechan-
ical reproductions of religious music for sale or other profit.

Presently, there is confusion and contradiction with respect to claims
for mechanical reproduction fees for musical works of a religious
nature included in religious programs produced by nonprofit orga-
nizations for broadcasting purposes. Only SESAC, to our knowledge,
has pressured for suchi payments. We have no reports of any problems
in respect to either ASC ~P or B33II, and presumably they could ar-
range to 'handle 'mechanical rights.

We know of no court doeision directlon n he point. Any law requir-
ing r, leaving open the possibility that mechanical reproduction fees
be paid for such use could make this music too expensive in the aver-
age religious broadcast, since the fin)ancial resources f these nonprofit
program producers are nob adequate to accommodate such costs, accord-
ing to tw;o NRB studies. These studies ,were in 1973 ind 1975, and
were among NRB menrbers that reflected that the affect to the poten-
tial of unlimited mechanical reproduction fees predominately ranged
fro'n (1) using only religious music in the public domain; (2) sub-
stantial curtailment of the number of broadcast outlets used or (3)
even total discontinuance of the religious program.

Responsible religious broadcasting is a nonprofit activity, constitut-
ing a ministry no less viable than the -woship serices of the synagogue
or church.

Essentially, the taping or recording of programs not for profit and
for single release or on occasions, a repeat release, simply is a method
of producing such programs for convenience. To present the program
live, utilizing telephone lines to individual broadcast stations would
undeniably exempt from any claim for mechanical reproduction fees.
But this procedure is not feasible, because of prohibitive costs and
impracticability of using telephone lines.

Copyright Owners receive a valuable service from religious pro-
gram producers by the use of their music, thus gaining a broad ex-
posure through radio and television presentation. Section 112 (c) is not
an industry innovation, but simply codifies a generally existing situna-
fion. There is not now any established right for mechanical reprodue-
ilon fees for reproduction within the purpose of sale or compensation.

Nor can these religious music copyright owners really complain
that the proposed section 112(c) in the copyright, bill deprives them
( ' any existing income. Only a small handfull of religious program pro-
ducers, to the best of our knowledge, succumb to SESAC's pressures-
for payment for mechanical reproductions in nonprofit, religious pro-
grams for broadcasting, and some of these having since terminated
such payments. In short, there can be no claims for loss of income that
they never really had.

Copyright legislation ha, rightly sought to protect copyright hold-
ers from mechanical reproduction of their literary property by those,
who do so for a profit, whether large or small. Religious program
produ'ers, however, clearly are not doing so for a profit, but for the
purpose of using religious music for religious inspiration.

Copyright owners can make no claim that the recordings ate offered
for sale, since the tapes or disks for religious broadcasts are not sold.
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It is the reverse situation where the program producer pays the broad-
cast station to carry the program, or furnishing it without charge.

,When a recorded program is broadcast, the tape is returned or the
disk destroyed. The tape is then erased so that it may be utilized for
subsequent broadcasts.

The present copyright exemption language of paragraph ii2 (ci is
carefully designed to cover only mechanical reproductions with limita-
tions for nonprofit religious progranms. The responsible religious pi o-
gramers meet these criteria and their position clearly justifies the
proposed exemption.

At the 33d Annual Convention of the National Association of Evan-
gelicals, April 10, 1975, which numbers among its membership mc l
than 39,000 churches of various denominations in the UTnited States,
they adopted a resolution supporting the provisions in section 112 (,)
of H.R. 2223. This resolution is attached to my written statement.

The proposed provisions of section 112(c) of H.R. 2223 are non-
sectarian and beneficial to Protestant.,, Catholics. and Jewish nonprofit
religious program producelrs. We strongly urge the enactment in its
present form of section 112(c) so that there will be encouraged the
needed religious programing for the moral tone and well-being of
*our Nation.

Thank you,M Mr. Chairman.
MAr. KASTEN3trEIER. Thanlk you. Mr. Zimmerman. For the record,

the resolution of the N ational Association of Evangelicals will be made
-X part of the record-.

MBr. fmIDnLEs. The full text of the written statement of the Na-
tional Religious Broadcasters, I ask be included too, Mr. Chairman.

Mir. KAS'rExNEIER. Yes, you are talking about the full text?
Mr. Mn)rJN. Yes, the full text, the written testimony.
[The prepared statement of Dr. Thomas F. Zimmerman follows :]

'STATEMENT OF REV. DR. THOMAS F. ZIMMERMAN For. NATIONAL RELIGIOUS
BROADCASTERS

INTRODUCTION

fMy name is Thomas F. Zimmerman. I am an ordained minister, and General
:Superintendent of Assemblies of God which has nearly 9,000 churches, a sacred
music publishing company, and produces religious programs for presentation on
radio and television stations. I present this testimony as First Vice President

*of National Religious Broadcasters concerning Section 112(c) of H.R. 2223.
National Religious Broadcasters (NRB) is a non-profit association formed in

1944 in order to contribute to the improvement of religious broadcasts, better
serve the public interest, and more effectively minister to the spiritual welfare
of this nation. 'he association has approximately 650 member organizations
distributed among the .50 states of the United States, the District of Columbia,
Puerto Rico, and Guam. The membership of National Religious Broadcasters

,consists of (1) broadcast station licensees and their associates, (2) performing
artists and others related to broadcasting, and (3) those produeing religious
programs for broadcast stations. It is estimated there are more than 600 organi-
zations, including, those who are not NRB members. that produce religious pro-
grams on a. non-profit basis for presentation on a number of broadcast stations.
Additionally, it is conservatively estimated there are more than 1500 pastors,
priests and rabbis having Individual programs on local broadcast outlets.

Among the more widely known religious programs produced by NRB members
for hroadcnsting are Billy Graham's I-our of Decision, The Lutheran Hour. The
Baptist Hour, Methodist Hour, Back to the Bible (daily), Light and T !fre Hour
(Free Methodist), Revivaltime (Assemblies of God), Words of Bae 'Reformed
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Church in America), Vespers (American Lutheran Church), Morning Chapel
Hour (daily), Herald of Truth, and many, many others. Other religious pro-
grams utilizing religious music and having extensive broadcast dissemination
include'the Hour of St. Francis, Ave Maria Hour, Sacred.Heart Hour, The Protes-
tant Hour, Voice of Prophecy (Seventh Day Adventist), Lamp Unto My Feet
(ecumenical), Jewish Dimension, The Eternal Light, and Jewish Community
Hour.

These and practically all religious program producers are vitally concerned that
the-re be enacted the present provisions of Section 112(c) of the pending H.R.
2223 for general revision of the Copyright Law clarifying the right of non-profit
organizations under certain circumstances to make for distribution to licensed
transmitting organizations phonorecordings of religious music for usage in re-
ligious programs.

GENERAL DESCRIPTION OF RELIGIOUS PROGRAMS

The religious music used in religious programs creates an appropriate devo-
tional mood as well as serves as a musical bridge between the spoken words with
the degree of usage of religious music varying from program to program. The
format for the various religious programs differs, of course, in degree, but the
production and distribution' principles are relatively uniform. The programs are
produced either on tape or disc for distribution by mail of one copy only to each
broadcast station carrying the program. The programs then are broadcast at the
time and day agreed upon between the station and the program producer. None
of these programs is produced for profit by the religious program producers. In
fact, the religious program producer usually pays the broadcast station to carry
the program or furnishes the religious program without charge to the broadcast
outlet. The broadcast stations customarily have performance rights licenses cover-
ing this religious music with ASCAP, BMI, and SESAC. NRB supports the rights
of the copyright owners to compensation for performances of religious music
under these performance rights licenses with the broadcast outlets. NRB also
supports the rights of the copyright owners to compensation for mechanical
reproductions of religious music made for sale or other profit.

THE NEED FOR THE MECHANICAL REPRODUCTION EXEMPTION FOR BEL:GIOUS PROGRA£S

There presently exists confusion and contradiction with respect to claims for
mechanical reproduction fees for musical works of a religious nature included in
religious programs produced by non-profit organizations for broadcasting pur-
poses. Religious program producers have reported no problems in this respect with
ASOAP or BMI. Only SESAC, according to frequent reports, has pressured cer-
tain of the religious program producers to make such payments. We know of no
court decision directly on the point.

Primarily sacred music is written and published for the purpose of spiritual
ministry end religious inspiration. It is incorporated into religious broadcasts
wholly apart from-any intention or possibility of financial gain.

Any law requiring or leaving open the possibility that mechanical reproduction
fees be paid for such use could make this music too expensive in the average
religious broadcast since the financial resources of these program producers are
not adequate to accommodate such cost as documented by 'RB studies. In these
studies, National Religious Broadcasters conducted Questionnaire Surveys among
its membership in the Spring of 1973 and in the summer of 1975. The effect of
the potential of unlimited mechanical reproduction fees among these responding
organizations preponderantly ranged from (1) using only religious music in the
public domain with such disadvantage for the listening or viewing audience to
(2) substantial curtailment of the number of broadcast outlets used or (3) even
total discontinuance of the religious program. Such a result would be a loss to
all concerned, the composer, publisher, broadcaster, and most importantly the
listening American public-since it could place a substantial part of modern
religious music financially out of reach so far as religious broadcasting through
use of mechanical reproduction means is concerned.

.JUSTFICATION FOR THE PROPOSED EXEMPTION

Responsible religious broadcasting is a nnn-proftt activity, carried on as a
ministry no less viable than the worship services of a church or a synagogue.
Essentially the taping or recording of programs not for profit and for a single
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release (or on occasions a repeat release) is simply a means of producing such
programs for convenience. It obviates the necessity of releasing the program
"live" utilizing the more expensive and totally impractical method of telephone
lines from the program producer to the individual brorv Acast stations, a procedure
which would be undeniably exempt from any claim f( mechanical reproduction
fees.

It .in common knowledge that religious program p xgducers render a valuable
service to copyright owners by the very use of their mi.sic for such music is given
exceedingly broad exposure through radio and television presentations. Many, if
not most, programs featuring religious music have accompanying ready-made in-
formation sheets for the purpose of acquainting listeners requesting details con-
cerning such music including the author, composer, publisher, and possible location
where the music as records or sheet music may be purchased. These informational
sheets are of great assistance because of the high incidence of requests for the.
data to the clear advantage of the copyright owner. In sum, religious program
producers serve to promote religious music to the benefit of the copyright owners
of such music.

The proposed mechanical reproduction exemption would cause no measurable-
injury to religious music copyright owners, their publishers or agents as it simply
codifies a generally existing situation. The creators of religious music derive
their income primarily from publishing and selling hymnals, gospel songbooks,
sheet music, and records. This is supplemented by income from performing and
synchronization rights licenses.

Moreover, only a small percentage of the repertoire of religious music is ever
broadcast. There is a tendency to emphasize the music that is or has been popular
so that a majority of the songs in hymnals, gospel songbooks, and sheet music are
never presented in religious programs on radio or television stations.

Nor can these religious music copyright owners really complain that the pro-
posed Section 112(c) in the Copyright Bill deprives them of existing income. To
the best of our knowledge only a small handful of religious program producers
succumbed to SESAC's pressures for payment for mechanical reproductions in
non-profit religious programs for broadcasting, and some of those have since
terminated such payments. In short, the religious music copyright owners and
their associates, who have been financially successful without mechanical re-
production income from non-profit religious programs, can make no claim for loss
of income that they never really had.

In addition, mechanical reproduction fees for religious music in programs pro-
duced by non-profit organizations for broadcast stations could present substantial
practical problems. Much of the music is not listed in catalogues of copyright
owners so that there would be added the burden of seeking to ascertain to whom
any such payments would be made.

Copyright legislation has rightly seught 'o protect copyright holders from
mechanical reproduction of their literary property by those who do so for profit-
whether large or small. Religious program producers, however, clearly are not
doing so for profit, but for the purpose of using religious music for religious
inspiration.

That the use made of religious music in a conventional religious broadcast is
not for profit is demonstrated by the fact that when the recorded program has
been broadcast, the tape is returned (or the disc destroyed) to the program pro-
ducer. Its contents then are erased so that the tape nway be utilized for subse-
quent broadcasts. Copyright owners can make no claim that the recordings are
offered for sale since the tapes for religious broadcasts are not sold. In fact, the
reverse takes place. with the program producer paying the broadcast Station to
carry the program, or furnishing it without charge.

The present copyright exemption language of Paragraph 112(c) is carefully
designed to cover only mechanical reproductions with limitations for non-profit
religious programming. The program producer muct be (1) a non-profit orga-
nization (or governmental body), (2) only one copy of the program can be dis-
tributed to the broadcast or transmitting outlet, (8) the musical work is of a
religious nature, (4) the program producer receives no direct or indirect com-
pensation for making or distributing such tape or recording, (5) there is only a
single transmission (or in some instances a repeat transmission) to the public
by the broadcast station or other transmitting organization having a license
therefor, and (6) except for one copy reserved for archival purposes the tapes or
records are destroyed within a year from the date of the public transmission. The
responsible religious programmers meet these criteria, and their position clearly
justifies the proposed exemption.
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SUPPORTING RESOLUTION OF NATIONAL ASSOCIATION OF EVANGELICALS

A major church body, the National Association of Evangelicals-which numbers
among its membership more than 39,000 churches of various denominations in
the United States-on April 10, 1975 at its Thirty-Third Annual Convention
adopted a Resolution supporting the provisions in Section 112(c) of H.R. 2223
and S. 22 relating to religious broadcasting by non-profit organizations and
urging that H.R. 2223 and S. 22 be so enacted. This Resolution of the National
Association of Evangelicals is attached to this Statement.

CONCLUSION

The proposed' provisions of Section 112(c) will be equally beneficial to
Protestant; Catholic and Jewish non-profit religious program producers. Recent
public developments have demonstrated that more than ever before there is a
need to improve the moral tone and well-being of our nation. Increased religious
broadcasting for this purpose is a definite need, and we urge the enactment
in its present form of Section 112(c) of H.R. 2223 so that there will be encouraged
rather than decreased or eliminated the amount of religious programming for
this purpose.

COPYRIOHT LAW AND RELIGIOUS BROADCASTING

Whereas, there was introduced in January, 1975 and are pending before the
Senate of the United States a Bill (S. 22) and before the House of Representatives
of the United States a Bill (H.R. 2223) for the general revision of the Copyright
Law, and

Whereas, there is included in both Copyright Bills a provision (Section 112c)
clarifying the right of non-profit organizations under certain circumstances to
make for distribution to licensed transmitting organizations phonorecordings of
religious music, and

Whereas, phyment of copyright fees for mechanical recordings of religious
music for transmission over broadcast outlets could impose financial demands
that would seriously curtail or possibly eliminate in some instances the pres-
entation of religious programming, and

Whereas, the National Association of Evangelicals on May 2, 197.3 at the 31st
Annual Convention at Portland, Oregon adopted a resolution supporting a similar
-provision in the then pending Copyright Bill, and

Whereas, the National Association of Evangelicals, which numbers among its
-memblership more than 39,000 churches of various denominations in the United
States, considers that the stale of the nation and of the world requires increased

-rather than decreased religious broadcasting to improve the moral tone and well-
'being of the nation,

Now, therefore, the National Association of Evangelicals, at this 33rd Annual
Convention at Los Angeles, California on April 10, 1975 does hereby reaffirmn its
support of the provision in Section 112(c) of the pending Copyright Bills in the
Seinate and House of Representatives of the United States relating to religious
broadcasting by non-profit organizations and does hereby urge that such )roposed
legislation be so enacted.

Passed by the Annual Business Session on April 10, 1975.
NATIONAL ASSOCIATION OF EVAGNOELICALS,

BILLt A. M:ELVIN, Executivc Director.

Mfr. KASTFN.,'IreR. Mr. Ciancimino, would you please come forward ?
Is the present state of the law that there is liability or that there is

not liability? Let me ask you first, Mr. Ciancimino, and any other of
the panel of the National Religious Broadcasters can also speak to the
question.

Do you construe the present law to provide liability or not ?
Mr. CIANCIMINO. Very definitely, it provides for liability. If I

might, read from section l(e), which clearly grants to copyright
proprietors the exclusive right to "make any form of record in vwhiche
the thought of an author may be recorded and from which it may be
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'read or reproduced.' This- has been interpreted by courts to grant
mechanical reproduction rights, as qualified b1, thei compulsory license
provisions, to grant it to an author in everz area of mechanical repro-
duction. There is no for-profit limitation that has ever been imposed
on the creator for the mechanical reproduction rights which he enjoys
under the statute.

AIr. KASTErNIEER. Then section 112 (c) is a change from the present
-law?

Mir. CIANCIxMINO. Very definitely.
Mr. MIDLEN. I distinctly disagree, Afr. Chairman. All of the cases

that we know about il this field relate to reproduction when repro-
duction is made for profit. And we have already said that -we think
that a copyright owner is entitled to payment when there is reproduc-
tion for profit. The law does not say anything on this point. And cer-
tainly the Congress, as we read the legislative history in this matter,
did not consider or did not have in mind in any respect the fact that
reproduction for nonprofit would entitle a copyright owner to any
such compensation, nor do we know of any court case that holds such
an entitlement, when reproduction is totally nonprofit.

Mr. CIANcIMrINO. Air. Chairman ?
Mr. KAsErrNmrIER. Mr. Ciancimino.
Mr. CiANCIiINo. Need I simply remind the chairman and the mem-

bers of the subcommittee that groups such as educators, and public
broadcast service representatives on this very right, nanlely, the me-
chanical production right, have never quarrelcd with the existence
of that right, but they have asked that the right be governed by the
Mathins bill. This is the first time that I have heard anyone quarrel
with the copyright statute ,as to the rights granted to an author for
mechanical reproduction.

I would humbly disagree with my learned counsel, my opposirng
counsel, and suggest to him that the cases that he refers to arecases
in the area of performance rights lawv, where the area of for profit is
a key issue under the 1909 statute, but not the area of meclianical
rights.

AMr. KAssTEwNiur=u. May I ask, first of all, what music are we talking
about? What music is represented, Mr. Ciancimino, by SESAC whichl
is religious in character and which is or might be used by National
Religious Broadcasters?

Mir. CIANCLMINO. SESAC represents a broad specrlnrm of music.
Trhe type of music we represent inthis particular area is music from
very well-known and prominent publishing companies in the gospel
and sacred area. Saintspiration is one and Lilinus is another one of
the large'st. And-there are many, many companies of this type that we
represent. *We represent thenl, not only for the performance rights,
buL also for the mechanical and reproduction rights. IWe also appended
to our te. .imony before the Senate. letters of enhorsement frdm many
music publishers in the gospel and sacred field, as vell as organized
publisher organizations in the church and gospel area. So this is the
extent to which we have an interest in the matter. We are not the only
organizationis that do have an interest, but somehow, perhaps by de-
fault, I have been chosen to be the spokesman for the industry on this
particular issue.
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Mr. KASTENMw R.1. Dr. Zimmerman, Mr. Ciancimino says on page 3
that "National Religious Broadcast members can well afford to pay
the creator of a religious song $10 a year for unlimited use of that
song." Is that not true?

Dr. Zirummwai. Mr. Chairman, our surveys show that this would
impose a· very substantial imposition on a number of broadcasters.
We made a very careful survey. The survey was secured on the basis
of confidentiality so that we would get an accurate input from them.
But our surveys show that, as I have indicated, that there would be
the necessity on the part of many of the broadcasters to have to go to
only use of music in the public domain or a substantial curtailment
on the part of their broadcasts or, in a few cases, the discontinuance of
their religious programs.

On the surface, it does not appear to be a sizable sum of money,
but actually the $10 per year per number is sort of an arbitrary figure,
I suppose, that SESAC has determined. There is nothing to guar-
antee that that would not be altered.

And it is not an insignificant matter. I know personally of several
broadcasters who have told me that to meet this additional obliga-
tion would, in fact, infringe upon them a very substantial problem.

Mr. KASTErNEIER Mr. Ciancimino, Dr. Armstrong-well, Mr.
Midlen before, said there are some of his members who have sub-
mitted to the importionings of your organization and do make pay-
ments. What is the situation? Have you established the right to col-
lect pursuant to any court tests or otherwise? Have you tested this
matter in the courts or are you policing this if you think it is your
right?

Mr. CrANcDnao. SESAC has never in the past had occasion, to
bring an action against anyone for the violation of this particular
right. We feel that under the 1909 statute under section 1(e), it is
clear that we have it. We have established the right to collect for this
use. It is not something that is an innovation within the last couple
of months. The $10 fee is also the fee that is charged by the Harry
Fox organization for a similar type of use. It is an industrywide estab-
lished fee. I suppose we could raise the fee if we could have the user
agree to pay a higher fee, just as we can raise the fees in the areas
of the performance rights. But we are dealing here with an industry
and we don't take very lightly to simply subjectively raising a fee
without some kind of an agreement on behalf of the licensees. We
do have some of the program producers licensed and have had them
licensed for many years. These are the people that are recognizing
their responsibility under the 1909 act. A sizable number of them
were lice ised up until a couple of years ago when 'again, at the im-
?portuning of the NRB they decided not to be licensed any further,

pending clarification of the issue.
.'T. JASTErNEIER. Mr. Ciancimino, Dr. Zimmerman also suggests

that there is an organization-that his organization is a very large one
and contains many hundreds of individual church groups, broadcast,
et cetera. You have cited some of the better known ones. In the ad there
you cited Billy Graham, or (ral Roberts. These individuals may be
identified with organizations that have these economic resources, -but
many of them obviously do not, maybe even hundreds do not. They
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are not so similarly situated as far as resources. Is there any way to
distinguish between these groups or organizations I

Mr. CwmorNmo. Well, I think, Mit. Chairman, that if the industry
recognized its responsibility in this area, and if there were some legitl-
mate economic considerations to be taken into consideration by
SESAC, that we could work out something for the smaller program
producer to meet their economic needs. We do this in many instances
with the broadcast industry where a station is economically in trouble
and we work out some kind of assistance for him so we don't cause an
undue economic burden on him. We don't want to have any user of thbis
music go out of business. That is not why we are here.

Mr. KAST NRENmR. Do you have any statute or language to recom.
mend? Your sole recommendation is to strike section 112(c). I take
it you are not asking to amend it or modify it

Mr. CrXNCImINO. That is correct. We have no specific license rate
schedule to propose. Under the 1909 law, there was no need for such
a rate schedule. There was an accepted industrywide rate structure
which, in effect, governed the relationship between the parties.

Dr. Zag MAN. Mr. Chairman, If I could be permitted to have
just a word on the question submitted. I would be greatly distressed
if those using the medium of tapes or disks for the purpose of releas-
ing a religious broadcast, if that was going to be left to the discrimina-
tion of an organization like SESAC or any other licensing agency.
It seems to me that would put us in an untenable position. We would
be more or less at the mercy of what they determined in a certain case.
And to me, that would be a very unacceptable approach to the situa-
tion.

The religious broadcasters are not asking for charity. We are ask-
ing for recognition of the fact that we are producing a nonprofit
broadcast, merely using the convenience of tape or disk rather than
long lines for the convenience and economic advantages of that par-
ticular procedure. It seems to me that the question is rather irrecon,
cilable that if.a telephone line was used, there would be in question.
But just because we hrppen to use the medium of a ta. :, then that
throws it into a whole new category. And franikly, it just seems like it
is not an equitable approach to the matter.

Mr. CiwNCm-rNo. Mr. Chairman, might I just comment on that for
1 second. I believe in the prepared statement of Dr. Zimmerman, the
reason why they don't use a telephone line is because of the expense.
I am wondering why they haven't asked the telephone company for
an exemption from paying the telephone line fees. Why must the
copyright creator always be the one to subsidize the various enter-
prises the users are undertakings Why must the copyright owner
always be the one who doesn't get paiav And everybody says they do
you a favor by popularizing your. work and having it performed
and having it broadcast. Well, everybody is willing to have every-
body else pay, but unfortunately, the copyright creator sometimes
bears the burden of the subsidy.

Mr. KAsTENSnaEm. That has been a recurrent thing.
Mr. CNCrxmmNO. It certainly has been, Mr. Chairman.
Mr. KAsTBNMEDmR. But I would ask Dr. Zimmerman not to com-

ment on that, but assume a proposition that religious composers do
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not nake a great deal of money and that they ought to be rewarded,
even modestly, for their work. Now, how is it they can, survive with-
out that? I assume very often they are not commercial successes. In
fact, by the very nature of their music, they are religious rather than
commaercial in character. It would seem that they would largely have
to. depend on religious organizations to compensate them a sum.

Dr. ZIMMErrIAN. Well, Mr. Chairman, we take the position that
they really are paid; because the stations who air these programs are
licensed for-the -performance rights and we use the stations'and pay
the stations. So, indirectly, we are, in fact, contributing toward the
payment for that particular performance of that song. In a sense, it is
almost like buying two tickets to the samne ballgame, for the simple
reason it is paid for the 'performance right and then, because we hap-
pen, by the convenience and the economics of it, to use a tape as a
medium, we find ourselves paying a second time for the use of the
same song.

Mr. KASTENM3EIER. Thank you, I apologize to my colleagues for
taking so long.

Mr. CIANCImINO. Mr. Chairman, might I comment on that last
statement, please?

Mr. I(ASTEN3rEIER: Very briefly.
Mr. CIANCIrINO. Very briefly, but I do not want to let it pass, if at

all possible. This two-ticket argument has been used over ahd over
again, not only by the NRB, but by many other people. Following their
rationale, a phonograph record'company such Columbia, Decca, RCA,
they shouldn't pay mechanical reproduction fees either. Because their
argument would be when the radio station plays it, there is a perform -

ance credit that is given and therefore the author is paid.
There is clearly 'a different use here. First of all, they refer to a

second. payment where they haven't even made a first payment yet.
The ones who are making the second payment are the broadcasters
and it is for a performance use, completely different and apart from
the use they make :when they incorporate a religious song in their pro-
gram and'distributeit to the broadcasters and in turn get contributions
and what-not from it. Thank you.

Dr. ZIMMERrAN. Mr. Chairman, if I could only point out one dif-
ference, and I am not wanting to belabor the time, but the difference
we see is that Decca or the other record is a record sold for profit. And
we make a, strong differential between a tape that has been mide for
a one-time use and is not for sale and not for profit and one that is
used for profit.'So, in that sense, we do not see the argument at all.

Mr. KASi.ENMrFIE. The gentleman from Massachusetts.
Mr. DruNAN..Thank you, Mr. Chairman. I never expected -ve-.would

have a theological argument on copyright. We have had everything:
else,

But, on the contention that if everything is made not for profit, it
somehow washes it, well, I have difficulty, because the teacher who
Xeroxes 30 copies of Robert Frost's poems for her little children in
school is in violation of the law, although she doesn't profit at all;

I wonder if anybody can tell us how much money we are actually
talking About, a ball park figure. Is it a few hundred or a few thousand
b-vwliat?
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Mr. CIANcIr1No. Father Drinan, we have never had the privilege,
of finding out, because many of the groups have not, again at the behest
of certain organized user groUins have not paid us. B3ut I would hesi-
tate to give you an educated guess. If you want one, I will submit
maybe on ail industrywide basis. I think if you hit $5,000 to $100,000.
a year you are'talking about a high amount.

Mr. DnnIAN. Would you-tell me, sir, how this thing got in here? I
must say, I am astonished to. find 112(c) "M3usical WorK of a Religious
Nature." What pious Senatorl iitiated this?

Mr. CIANCIMINO. Part of my testimony before the Senate did go
into this.rather dry legislative history of 112 (c). It first appeared-
and I am now quoting from my testimony before the Senate-it says,
"It first -appeared, in.Vebruaiy 8, 1971. It appeared in an announce-
ment from the Copyright Oflfice relating to the introduction of S. 664
in,the 9d Congress, and it describes the differences between that bill
and the prior bill as 'technical amendments and a few minor additions
of substantive detail.? !"

Prior to that time, it has never been the-subject matter of a hearing.
Mr. DRINAN. But who was the author ?t
Mr. CuINCIIINo. I plead innocence on this.
Mr. rDRINAN. -Only God knows.
Mr.CIANcIrINo. Only by hearsay, I believe I could say it was either

the Copyright'Office or the counsel for the subcommittee of 'the Senate.
Mi, DRINAN. And this somehow sailed through without controversy

in the Senate?
:Nr. CiONcImINo. That is correct. We ,had testimony on it in the

Senate.
Mr. DRINAN..Did aznybody try to justify why, in their opinion, tho

law shouldprefer religious over Tock ?
Mr. CIANCImiNO. That is what I have been trying to find out,

Father Drinan. I-have really been trying to find out the difference. I
thinkitheologically the higher goal is xreligion rather than -rock, but
monetarily. There is a little thing called the establishment clause that
says we can't do:that.

But, I would like to ask Dr. Zirrnerman the question that keeps
coming up to me, and I suppose it is the $64 million question, but why
must the-copyright creator bear the burden. As much as anyone would
want diffusion of the religious. music and all,.the bottom line is that
the copyright creator'doesn't get a certain fee.

Dr. ZIMERMAN. iMr. Drinan, the feeling that we have had in this
matter is that the use of the number on a religious broadcast, a non-
profit broadcast, does accrue great benefit to the copyright holder in
that it popularizes that number. And I can, attest from my own ex-
perience that when we use a number on our, own broadcast, without
any offer for sale of the number, we have' numerous requests coming in
to buy copies of that particular number, which accrues directly to
the benefit of the--

Mr. DRINAN. Well, that is not quite a straight answer, is it ? Because
the law says that the gentleman who has a rock broadcast, he may
benefit directly or indirectly by popularizing his song in Peoria, but
he is also entitled to his.fee. It may be that it will never become popular
and the only thing that he will have to go back to is that fee he gets.
So that is really not an answer.

'57-780---7--pt. 3-24
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You are claiming an exemption. You are claiming, well, we have
to make known this song. But in subsection (c) (2), it says-and
let me just read it-it says: "That a program embodying a perform.
ance of a nondramatic or musical work of a religious nature."

Now, when you say "nonprofit," actually the law says that this
particular exemption applies only to a nondramatic musical work of
a religious nature. It is a specific and particular exemption only for
religion, as I read it.

Dr. ZIERMmn N. Well, of course, we have no case to make for others.
I mean, it could well be that it should be broadened so that the real
thrust of it is the nonprofit aspect of it, because to us, this is a very
important component.

Mr. DRINAN. Well, sir, when I read this carefully, I was hoping
you might be able to save yourself. If you go back to (b), if you had
that language in, it would be more acceptable, that is, that it would not
be an infringement of copyright for "a governmental body or other
nonprofit organization" and so on. But that language is left, and it
is narrowed down to only musical work of a religious nature. So that
is a specific exemption for something that has to be exclusively re-
ligious, and that I find it difficult to justify.

Dr. ZTmMMERAN. We would have no objection to that wording, sir.
Mr. DRINAN. Well, loads of other people would, not merely SESAC,

but loads of other people. I mean, if every nonprofit organization-I
mean, if the Birch ociety could get its records out there without pay-
ing anybody, I think that certain people might object.

Well, I thank you for your testimony. It has been illuminating.
Mr. KABSTENMEm. The gentleman from New York, Mr. Pattison.
Mr. PAmTSON. I am a little bit confused, I think, about the difference

between what we are talking about here and the 2-cent or 3-cent what-
ever it is going to be, right for reproduction.

Mr. CaNcnirMo. It is basicalIl the same right, Mr. Pattison. In the
area of the recording industry, it has been codified by a compulsory
license of 2 cents. In other areas of mechanical reproduction, such as
by syndicated program producers, by radio or television producers
where works are being reproduced but not in the form of commercial
recordings which are sold by Columbia or Decca, there is no codificution
of the statute there. And industry practice has built up the price of the
$10 per year per title for unlimited use. But basically, it evolves from
the same mechanical right that is used by the commercial record
companies.

Mr. PATnsoN. So there isn't any question but if this language that
we are talking about were absent that a religious or any other orga-
nization could find its own performers and make a disk-right -- and'
sell it or give it away or anything else and pay 2 cents 8

Mr. CIANcIMReO. Not to the public, but to transmitting organizations.
as defined in 112(c), to radio stations primarily. Section 112(c) is a
very limited area of mechanical reproduction rights, which are being
used by program reproducers in the religious area and then dissemi-
nated to radio stations for a performance over the air. That is the only
thrust of 112(c).

But, I thought your question was on the origin of the mechanical
right as compared to the commercial phonograph record field. They
both originate from the same right, from the same portion of section
1 (e) of the 1909 act.
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ir. PATIiSON. Well, I am still a little bit confused about that, but
let me g't on to another question.

.)Ir. WDLEN. While we are on that, may I respond to that particular
aspect, Congressman Pattison ?

Mr. PATxrIsoN. Yes.
Mr. M.mLEu,. This point has been discussed with the Senate Sub-

committee on Patents, Trademarks, and Copyrights and specifically
with the chief counsel. The view expressed there,,and with which we
agree, is that the provisions in s( Zion 115(c) (2) concerning that 2
cents matter with resoect to ri Aties payable under compulsory
license, that is designed to apply to those reproducing phonorecords
for commercial sale and would not apply to nonprofit organizations
making mechanical reproductions of muisical works of a religious
nature.

Mr. COswcIsNo. I believe the gentleman is referring to the current
position of section 115, is that correct, as appears in the revision bill?

Mr. MmiDE. 115(c) (2).
Mr. CIANcrmImo. In the current revision bill? Is it the 1909 statute

or the current revision bill you are citing ?
Mr. PATrsION. That is the current bill.
Mr. Ci&NCIMnIo. That is the current bill, yes.
Mr. PATmso0. I am trying to sort that out in my mind.
Mr. CIANCrDo. But there is no such provision in the 1909 law.

I think that is what your question was.
Mr. PATrrsoN. Just a point of information. Isn't it true that the

reason that ASCAP and BMI do not license mechanical rights is that
they are, isn't it true, that they are prohibited from doing so under
the consent decree? Harry Fox basically does that.

Mr. CANOCImINO. I don't profess to be an expert on the ASCAP
consent'decree. I do know that historically ASCAP's area of repre-
sentation was in the performance rights area. I am not prepared to
answer any questions on the ASCAP consent decree at this time.

Mir. PATrsoN. Well, that is my impression. I think that they just
can't get into that business, frankly, but I may be wrong about that.

If this language stays in the bill, I am troubled about the distinc-
tion between what is religious, and what is not. Is Mahalia Jackson's
"Amen," for inistance, is that a religious song? I mean, it is played
over rock stations and played all the time everywhere.

Mr. CrANCxoINO. This is one of the very- real problems. Ervin
Drake, who is the president of the American. Guild of Authors and
Comiposers and who had submitted a letter when I testified before the
Senate and it ib-arnended to the Senate record, Ervin Drake wrote tl'e
song, "iMy Prayer,'" which is a very popular copyright. It wasn't writ-
ten- as a religious copyrignt. However, it is used in my Catholic
Church, for example, in Sunday services, at Sunday Mass. Ervin
Drake has told me-and a copy of his letter to the Senate is attached,
which I have here, if anyone cares to see it-and he has told me and it
specifically states the fact that it was not written as a religious copy-
right. Ana this is the area where we are going to get into trouble This
is the area of definition, which is going to cause a whole body of litiga-
tion, it seems to me, if 112(c) ever becomes law. And it is really an
unwanted area, in my opinion, of litigation. I don't see any justifica-
tion for it at all.
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Mr. Parirsox. Could we have some response from the religious
people on that?

Mr. MmIEN. Yes-
Mr. PArisoN. How are we going to define this "of a religious

nature" ? Assuming it ic a good provision in the bill, how are we going
to define it?

Dr. ZImrnzER.x. My reply, Congressman, would be that if the
program itself is for a religious purpose and it is in the context
of a religious piresentation that it is used, then the numbers used
there would be construed to be used for a religious presentation. And
I think

Mr. PAyrisoN. It seems to me, if you start every morning off with
a prayer, you will then be exempt for the rest of the day.

Dr. ZI.rztEmAN. Well, Mr. Pattison--
Mr. PAmrIsoN. I mean, I don't want to be facetious. I am serious.
Dr. ZIr3rERM.NA. NTo, I understand. I want to be very honest, too. I

would not construe that as what you are talking about at all. INe are
not talking about a broadcast station coming on with a devotional
of some nature, which many of them do.

Mr. PAT'rsoN. Yes.
Dr. ZIMMERMAN. We are talking about a presentation of a specific

religious broadcast within the context .of a program or service that
has been produced by a religious broadcaster. And I cannot think of
exceptions that would be made in the average religious brodcast that
I know anything about, Congressman, that would bring in secular;
music.

M r. PATrrsoN. Well, I take it-and I don't want to beat this to
death-but I take it that would also include lots of organizations
which people may or may not approve of, for instance, Dr. Moon's
organization (; "Children of God"-or a variety of other organizations
like "UTniversal Life Church," like lots of organizations that call them-
selves religious. like "Ethical Socitty," but which may not be religious
in the normal Christian or Jewish or even And of the major religious
traditions to actually be religious. So that if a broadcaster decided
that he was going to call his program religious. that doesn't neces-
sarily refer to a Christian God or Jewish God as we know it, per-
haps, in our culture. Wouldn't you agree with that'?

Mr. MnILEN. If I might respond to thae ? The criteria is not whether
the organization is religious or not religious. The criteria is whellatller
it is a governmental body or a nonprofit organization, which then in
turn meets the rather strict criteria which is set out in section' 112(c),
namely, one recording for nonprofit purposes for broadcasting. And it
is spelled out there with considerable specificity, so that it is quite
narrow.

And in response to your earlier question, I think that the amount
that you were referring to is the 3 cents in section 115(c) (2) of this
bill. and it is the position of the stalt of the Senate Subcommittee on
Patents and Copyrights that it does not cover such nonprofit aspects
as are contemplated in section 112(c).

'Mr. IKASTNm:,rFmnR. I would observe from the colloquy and from
wllat Mr. 'Midlen says that while the intention, as expressed by Dr.
Zimmerman, is to protect religious .programs; in fact, we are pro-
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tecting programs of nonprofit organizations, of governmental bodies,
et cetera, which may happen to have religious music and only as to
religious music.

I. think I have observed religious prograns that have had sectarian
lusic, too, for various purposes on such programs. They would not,

pIesumably, be protected, because they are not musical works of a
religious nature. And notwithstanding the needfulness of the organiza-
tion to be excluded, for the purposes you have cited, they would ap-
parently have to comply with the copyright payments under this
,section and not be covered under this section.

Well, in any event, gentlemen, I wish on behalf of the subcom-
mittee to thank you, all of you: Dr. Zimmerman, JMr. Midlen, Dr.
Armstrong, and MIr. Ciancimnino.

The last witness today is that of public radio and the handicapped.
First, we would like to welcome Dr. Walter Sheppard, representing
the Association of Public Radio Stations.

Dr. Sheppard, you fiay proceed first.

TESTIMONY OF DR. WALTER SHEPPARD, REPRESENTING THE AS-
SOCIATION OF PUBLIC RADIO STATIONS, ACCOMPANIED BY DR.
T&ARGARFT ROCKWE TL OF WASHINGTON EAR; MATTHEW' B.
COFFEY, PRESIDENT, ASSOCIATION OF PUBLIC RADIO STATIONS;
AND PHILIP HOCHBERG, COUNSEL

Dr. SHEPPARD. Thank you, Mr. Chairman. With me at the table are
Dr. Margaret Rockwell, director of the Washington Ear, which is the
print handicapped service of WETA-FM here in Washington to
answer any questions that the members of the subcommittee may
have about the operations of such services, and also Matthew Coffey,
the president of the Association of Public Radio Stations and Mdr.
Philip Hochberg, counsel to the association .

IWe welcome the opportunity to testify here this morning on those
issues we were unable to explore in detail at the hearing on July 10.

Throughout the recenikt history of the omnibus copyright revision
bill, the Association of Public Radio Stations had maintained the
need for preferential treatment-and indeed that is exactly what it
is-for one of its special endeavors. In addition, we have requested
an additional exemption for performance on public radio.

The members of this subcommittee are charged with the respon-
sibility of making public policy decisions on copyright. There is noth-
ing immutable in the concept of copyright protection; it is constantly
being subjected to overriding questions of public policy. One need
only look at the exemptioinl already embodied in the 1909 act and
H.R. 2223 as examples. The concept of the compulsory licene is Lat
a fui'ther r-- lnement of this principle.

TOTAL EXEMU ON FOR SV ICE TO TaHE PRINT HANDICAPPED

In what must be regarded as an innovative use of the broadcast
medium, a growing number of public radio stations'are now providing
a special service designed for the print handicapped. This service is
being made available through a part of the FM band which requires



1758:

a special receive The purpose of this service is to give access to
printed material to the blind or those other.rise too physically handi-
capped to read.

Must someone simply because he has no sigh t--be denied the timely
information contained in'the daily newspaper or weekly news maga-
zines? Must he rely on 31/2 minutes of news on the hour and headlines
on the half hour ? Is it absolutely necessary that he wait months before
being able to hear a book being read via talking rz.cords?

We brought this issue to the attention of the Senate Copyright Sub-
committee staff this spring. On anvy 98. 1.975. in a meetirbetween
representatives of public broadcasting, the copyright hofders, and
the Senate subcommittee staff, language was drafted which resolved
a significant part of the print-handicapped problem. The Senate sub-
committee has approved that as section 110 (8) of S. 22.

While the addition of this section resolved any question of perform-
ance, it did not resolve the section 112 question which makes a pro-
gram recording a copyright violation. In other words, section 110(8)
would exempt a work performed on the local service for the print
handicapped. However, if a recording of that initial performance was
made to facilitate a second performance on another print-handicapped
service, that recording would violate, section 112.

Questions will be raised as to the "free ride' that the blind will now
be getting. And we concede that point to you. Not only will the blind
be getting special treatment, but so too will those who for other physi-
cal reasons cannot read. But we must. consider this; How many news-
papers, magazines, and books are ever purchased by the blind and
those with associated physical disabilities? A human right of access
to information in a usable form is the issue.

As a matter of public policy, the choice seems clear. This right
should not be denied.

PFERFORMLANCE TO THE PUBLIC

Since 1909 noncommercial radio has been exempt from the payment
of copyright fees under the "not-for-profit clause." Public radio is
asking the committee to continue this exemption by amending H.R.
2223 to reinstate the exemption fob local public radio performances.

Without this exemption, classical music may well disappear from
the airwaves. The number of commercial classical stations is dwindling.
Two stations have changed formats just since your July 10 hearing,
WHAS in Louisville and WBAL in Baltimore. The public radio
stations are becoming the single source of ovwr-the-air performance
for classical composition. If payment is imposed, not only will the
public lose a valued, multural service, but the young composers will
lose the last remaining radio outlet for their works.

Whly will this happen ? I think their are four reasons. I will mention
them briefly now and expand on them later in questioning:

(1) The inability to determine rights to classical music, since only
one record company consistently provides that information. (2) Tlhe
uncertainty ever public domain music with the emergence of deriva-
tive or critical editions of previously public domain works. (3) The
inability df the societies to guarantee that they cover 100 percent of the
composers. Some estimates indicate only about 75 percent of classical
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composers belong to the societies. The stations could find themselves
dealing with individual composers in the hundreds. (4) The lack of
local station resources. Clearance requires the filling out of forms and
recordkeeping. Public radio stations are required to operate 16 hours
a day, 7 days a week with an average full-time staff of eight people.

Frankly, Mr. Chairman, having never been subject to copyright pay-
ment, we don't know the full meaning of the inclusion. What we do
know is that we strain our resources to the limit daily to provide a
public service to the print handicapped and to the general public
interested in serious music. To impose the burden of copyright will
cause us to curtail services to no one's benefit.

Thank you, Mr. Chairman.
Mfr. KAs1 TNrEIER. Dr. Sheppard, do you have the text of the amend-

ment consisting of section 110, subsection (8) ? We do not have it
before us. Would you read it

Dr. SHEPPARD. Yes, certainly. This is a general section on uses of
works that are exempt from copyright infringement:

Performance of a literary work in the course of a broadcast service speciflcally
designed for broadcast on noncommercial educational radio and television sta-
tions to a print or oral handicappedbaudience.

And Mr. Hochberg points out that the text is actually printed in
Mr. Karp's statement he has prepared for submission at the bottom of
page 4 of that statement.

'nIr. KIASTENmEIER. Next, we would like to hear-I wonder if you
would make room for one of the other witnesses, and then you can
remain there and you don't have to get up and so forth. I would like
to invite Mr. Townsend Hoopes, president, Association of American
Publishers and, as well, Mr. Irwin Karp, counsel, Authors League of
America, Inc.

PANEL DISCUSSION: DR. WALTER SHEPPARD, DR. MARGARET
ROCKWELL, MATTHEW B. COFFEY, PHILIP HOCHBERG, TOWN-
SEND HOOPES, AND IRWIN KARP .

Mr. HooIms. I will.be merciful, Mr. Chairman, and I w;.ll be brief.
Mr. Chairman, my name is Townsend Hoopes. I, am president of th"

Association of American Publishers, a trade orga!,izaticn composed of
approximately 260 member companies and subsidiaries which account
for more than 80 percent of the dollar sales c f books and audliovisual
materials published in this country. Its membership includes a vilnnbei
of unAversity presses and other nonprofit publishers.

We have been asked to comment on what are urderstandi are two
proposed amendments to H.R. 2223 put forward by publi.c broddcast-
ang interests, dealing with special exemptions for the blind and the
deaf.

With you, Mr. Chairman, we have been somewhat uncertain as to
which of the several informal proposals are at issue here. We are not
certain we have seen the langage of the ones that are and, therefore,
we cannot address them specfically.

We can, however, state our position with -reference to two sections
proposed by the subcommittee on the Senate Judiciary Committee for
inclusion in the Senate bill, S. 22. Section 110(8) would provide that
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performance of a literary work as part of a program specifically
designed for broadcast on noncommercial educational radio and tele-
vision stations "to a print or oral handicapped audience" is not an
infringement of copyright. The publishers' association fully supports
the essence of the subsection. We would hope, however, that tlhe Con-
gress will tike steps to clarify the somewhat awkward and opaque
phrase "print or oral handicapped audience."

InI addition, we support tTie proposed section 710 of S. 22, which
would establish procedures whereunder the copyright owner may vol-
untarily grant a license to the Library of Congress to produce braille
copies or phonorecords for the blind and physically handicapped.

LVe cite these two provisions, MIr. Chairman, to demonstrate that our
purpose, with respect to the blind and deaf persons, is to be quite forth-
coming on the master of facilitating their access to literary works
through the medium of programs designed expressly or primarily for
their benefit. We realize that this position involves the partial relin-
quishment of rights of copyright owners, and further that it entails
a degree of risk and vulnerability to abuse. ]We nevertheless take this
position in the belief that blind and deaf people are deserving of
special consideration, and in the trust that all parties concerned will
endeavor to be fair and proportionate.

As to specific amendments to H.R. 2223 on this subject, we must
reserve our position until we have had an opportunity to study the
language thereof.

Mr. KI-As5NmrEIER. Thank you. ]Mr. Karp, we will now hear from
:you.

Mir. cKARP. Thank you. Mr. Chairman. I have submitted a statement,
which I request be included in the record. It is on behalf of the Authors
League.

May I state at the outset that the .provisins of proposed section
110(8) that appears at the bottom of page 4 of my statement, which
'was adopted by the. s.ff of the Senate subccmmittee and the sub-
~committee

Mr. KAsTENmEIEm. Yes, and it is precisely as-read.
Mr. KAtRP. As I gave, yes.
Mr. KAsTFNremrn. As was read by Dr. Sheppard.
Mr. K.ARP. Yes, that is the same language on page 4 of my state-

·ment. I iust want a make it cI. that this was not written with the
ccr-eration of the Authors League. (.,aite the contrary. When it was
proposed, we objected, as we object right now. We objected for vhat
I think are good and sufficient reasons.

In evaluating the proposed--oh, I mnight say that the other exemp-
'tion, which I quoted on page 5, was a proposal made by the American
Foundation for the Blind, which would go also as clause 8 of section
110. We have, in effect, rival proposals for a.n exemption, neither of
which we support. We are equally opposed to both of them.

In evraluating these pioplosed exemptions, it is essential to consider
how books are disseminated to the blind under the present provisions
of the 1909 act. :'nder the provisions of the 1909 act, the Library of
Congress, for 40 years, has distributed to blind persons recordings and
braille editions of thousands of books. This program is conducted by
the Library's Division for the Blind and Physically Handicapped.
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Approximately 1,000 titlesa year are added to theqstock of books avail-
able on records and cassettes, and 300 to the stock of books-in tbraille
an additional library produces several magazines'on records and in
braille.

Thousands of copyrighted books have been produced in these record-
ings, with the consent and only with the consent of their authors and
publishers who do not request or receive paymilent for these uses. The
issue .here is not payment. The issue is not granting consent. The issue-
is whether a section of the conummnunity, of the creative community in
this country, which has proved with a 40-year record its ability to make
available its property for free use by the blind, whether they should
now have that right taken away, because a group of people in public-
radio say, without any justification, that they must have this done.

Under the present law, the copyright owner's permission is re-
quired to make these recordings and to publish braille editions. Let
me emphasize we are not dealing with recordings in the musical sec-
tion. Section 1 (c) of the Copyright Act deals with literary works and
gives the copyright owner the exclusive right to make a recording by
which his work can be presented, and there is no nonprofit limitation.

As the Library of Congress recently informed Senator McClellan,
publishers and authors have been extremely cooperative in allowing,
us to record materials on a nonfee basis. And we are sensitive to and
respect the rights of authors and publishers. And we appreciate the
significant contribution in helping us make educational and recrea-
tional materials available on braille and on records for use of indi-
viduals who cannot read print.

Let me turn and try to summarize briefly my description of the-
clearance procedures and the production procedures of the Division
for the Blind of the Library of Congress, which has produced these
thousands of records and made them available across the country'
under a voluntary system.

Nowow, requests for permission to produce recordings and braille.
copies are made by the Division to copyright owners on a standardized'
clearance form. After the permission is obtained, and it is obtained in
almost every case, then without consideration the records are produced.

As I said, thousands of titles are currently in print, as it were, on
records and available. And I would like to leave with the committee
this 197o-73 catalog [indicating] which is a log of talking book
records. 'This is only the boo]ks produced in that year, and not the
catalog available in total. This is just the titles produced in that
year, so that you will have some idea of the range and diversity of'
books available on these records. These records are distributed free
of charge to blind persons and those whose physical handicaps pre-
vent them from reading print.

I assume that is what the rather clumsy language "print-handi-
capped" meant. One. of our objection to tile language itself is that
any illiterate or poor reader is pr:nt-handicapped. I assume our
friends didnt intend to include that.

These are made available across the country without charge through
divisional or regional libraries or subregional libraries. Now, these'
recordings are only available to blind persons. Not only is their dis-
tribution limited, but technologically, it just happens that they cannot
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be played on ordinary record players because they happen to be
recorded at 81/3 r/min, which is not a speed that can'be played on
ordinary phonographs. They have to be played on special phono-
graph machines, which are distributed to the blind free of charge by
the Library's Division of the Blind and the regional libraries.

Now, these books are the primary and most effective means of bring-
ing books to the special audience of the blind and physically handi-
capped. The thousand titles currently in print under this, voluntary
system make available enormous diversity of choice, which radio just
can't provide. It takes 8 to 12 hours to read a book aloud. Broadcast-
ing would require several daily installments. Any blind person who
happened to be interested in the book that a radio station happened
to choose, would have to sit at that set for 8 to 12 hours to hear the
book in its entirety.

On talking records, he can choose any book he wishes without charge
and listen to it at the time he selects.

Now. this is only by way of setting the background. We are not
arguing that radio should not broadcast books. We are simply point-
ing out that we are not dealing here with some dire emergency that
this group of public broadcasters is rushing into the breech to meet.
There is a rich and valuable service already provided by the Library
of 'Congress under their voluntary system. We have no objection to
subcarrier stations, those which are only received by the blind because
of the special frequencies on which they are broadcasting, we have no
objections to those stations broadcasting books. But we insist that
with a 40-year record of performance, that the Congress can be cer-
tain that licenses without charge will be granted by authors and pub-
lishers to these stations just as they are granted to the Library of
Congress.

WYe are also certain that we don't deal even with this licensing
problem we got nto with public radio because the Library of Congress
itself can clear these licenses. The Division for the Blind not only
'icenses the braille editions and records which it produces, but it per-
forms that functl;ion for other voluntary, nonprofit organizations which
wish to produce this type of material. I dare say that the Division
for the Blind, without any great difficulty, could clear these books
for use by these closed circuit radio stations, clear them in advance
and clear them without any charge at all.

My last poant, Mr. Chairman, involves open-circuit radio and tele-
vision, which means education. Shall I continue?

Mr. KASTENDmEIER. Continue.
Mr. KnRP. It involves educational or instructional stations which

broadcast to the general audience. Here, of course, there is no way of
distinguishing between the reading of an entire book or a substantial
portion of a [ook, distinguishing from the entire audience or just to
the blind members. The book is read and is read to the whole audience
on channel 13 or any other station that would be entitled, under this
exemption, to do this.

Mr. KAsmwN3ErEn. May I ask Dr.- iheppard to respond to that
point? When you are enabling the lock. radio station to broadcast,
presumably to the blind audience, you have no way of, do you, of in-
suring that that is the audience you have, in fact?
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Dr. SIIErPARD. That' is true, Mr. Chairman, id you 'broadcast on'the
open channel. Of course, if you are broadcasting on the subehannel,
then distribution of the special receiving sets is quite -a controllable
factor, so there could be no problem there.

Technically, AM stations; and we have some in the public radio sys-
tem, cannot avail themselvesof this kind of transmission because it is
technically not available, to them. WHA in Madison is one example of
a station that cannot institute SCA transmission, because the tralis-
mission-because the technology does notexist.

I would also say that for stations that do not have or would not
utilize SCA. for this purpose, these stations -are not going to devote a
great deal of their daily schedules to -the transmission of this kindof
material, because they have an obligation to serve the general audience
as well. We are not ooing to sit in Hersey, Pa., and read, the entire
morning edition of the Harrisburg Patriot News and then read the
afternoon edition of the Harrisburg Evening Net7s. It is not feasible.

Mr. IKASTENMEIER. The gentleman from Massachusetts.
Mr. DRINAN. I am sorry, gentlemen, we have a vote and we just have

to go to it. But, I see the controversy. I would hope that it could be
resolvable amongst yourselves. I am happy to know all of the things
the Library of Congress does. I see'the pointthat Dr. Sheppard brings
up, and I would hope that we would consciously or otherwise or ina-
vertently wouldn't deprive the blind or deaf of any services, but I aim
impressed by what is now being done. I hope that within the parame-
ters of traditional copyright laws, we can continue that.

As I say, we have to go. I personally cannot come back. But I would
welcome any further elaborations of the conflicts involved here, so
that we could- have that for the record.

Thank you.
ifr. ICSTENEIER. The gentleman from New York.

xMr. PATrTSON. Do we plan to come 'back?
,Mr. IASTENMEIER. WVe do lnot. Now is your opportunity to ask

questions.
AMr. PAxrIsoN. Well, I congratulate. Mr. Karp for his cohsistency. I

congratulate Mr. Hoopes forhis inconsistency.
I really think I understand the,issue and I don't have anygquestions.
Mr. HOCHBERo. Mr. Chairman, may I'add one comment? One of the

points Mr. Karp did not and indeed perhaps'would not address him-
self to is the pioblem that so much of what the services 'for the hafidi-
capped do deals with ,daily newspapers or news magazines. An
attempt to get clearances on anry timely basis may well be.impossible.

M1r. Kan r. Mr. Chairman, I would like to emphasize 'I am not' here
speaking for the newspaper publishers or publishers of magazines. I
am concerned with books, books written by authors. What Mr. Hoopes
is telling you is all right with publishers, or the collection of rights
that don't-usually belong with the publishers to begin with : The right
to make recordings, the right to broadcast books on radio and televi-
sion, and other rights that can be interfered with. But I ,insist we
must make. it clear what we are really saying this can be done under a
voluntary system, and even the open channels can be licensed under a
'voluntairy '6yst*m ' .

We just can't afford to make the political, judgment that somehow
this bpook will jeopardizedour position under the Mathias arnendm nt,
and therefore, we must except it. There is'no merit'to this.
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We think we have shown a very strong history-
Dr. SmEPPARD. Mr. Chairman, Dr. Rockwell has a comment.
Dr. ROCKWELL. I would like to briefly state that: as not only the di-

rector of the Washington Ear, which operates a service for the blind
and physically ·handicapped who cannot read print, but as a long-term
user of the Library of -Congress program, that there are problems in.
securing copyright clearance in that best-selling books and particularly
books on timely topics often take 2 or 21/2 years before they can reach.
the homes of people who cannot read print copies because of delays.

As a matter of fact, I recently was speaking to a member of the
Library of Congress saying that because the publishing houses appar-,
ently were cutting back on their own staff, that the length of time it
took to secure these copyright clearances was lengthening. What the
print handicapped, and I agree, I dislike that terminology--or what
services such as the Washington Ear are trying to do is to read best-
selling books and timely books while they are current and being dis-
cussed by the community, to read them on an installment basis. I ap-
plaud the fact that the publishers have an excellent record in makillg
books availabl]c-' r tlheblind and physically handicapped. I have .n-
joysd many of these myself through the years. But, I would also like
to add that the staffs such as at Washington Ear are very, very small.
We are operating under many strains. And the procedure of becuriln
copyright clearance would impose a crippling burden upon our opera-
tion. I don't think that the Library of Congress is prepared to assume
the responsibility for these services, which are located throughout the
country in securing clearances for us. They apparently are having their
owean present difficulties.

Mr. KARP. Mr. Chairman, I think you really have to talk to the
Library of Congress, because somehow I get an entirely different pic-
ture about how long'it takes to clear. I know there are 1971 and 1972
best-sellers in this book. and many of them are by Authors League
members. I do know that section 710 of the act would facilitate the
clearance procedures, making it almost automatic. What we are propos-
ing here is clearances can be made as early as the day of copyright
registration.

Mr. KISTEN~3.R. I take it you are not proposing any changes iritle
law?.

Mr. ICnr. No, I am asking you to adopt the law as it is.
Mr. KASTENUEIER. I thank those appearing here.
fMr. KARP. Except for this amendment in the Senate bill.
[The prepared statement of Irwin Karp follows:]

STATEMEN,' OF IRWIN KARP, COUNSEL, TIE AUTHORS LEAGUE or AMERIcA, oS
PROPOSED EXEMPTIONS FOB BROADCASTING READINe/8 OF BOOKS

Mr. Chairman, my name is Irwin Karp, I am counsel for, he Authors League of
America, the national society of professional writzrs and dr:amatist~i The Authors
-ieanue appreciates this opportunity to state its views on proposed exemptions

vhiech would permit the broadcasting of books and other literary wvorks, without
the author's permission, by non-commercial stations to audiences .hich include
blind or aurally handicapped perbons The texts of these proposals are quoted ,at
.the end of this statement.

Lihe Authors League urges that these proposed exemptions should not be added
to the Copyright Revision Bill. They are not necessaryv-to bring books to the blind.
These exemptions would permit" unauthorized broadcasts. of books on programs
that reach general audiences. They are broadly and ambiguously'worded.
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DISSEMINA.T'ON OF BOOK8 TO 'IHE BLIND UNDEB THE PRESENT COPYRIGHT LAW

In evaluating the-proposed exemptions, it is essential to consider how books
are disseminated to the blind under the present copyright law. Sec. I (a) grants
authors the exclusive rights to print and publish copies of their books. These rights
cover the production and distribution of braille editions which cannot be pub-
lished without their permission. Sec. 1(c) grants authors the exclusive rights to
make transcriptions or records' cf their books. These rights include the production
of recordings of their books which cannot be made without their permission.
Both sets of exclusive rights apply to non-profit as well as commercial uses.

Functioning under these provisions of the-present Act, the Library of Congress
has, for forty years, distriliuted to blind persons across the nation recordings and
braille editions of thousands of books. This program' is conducted by the Library's
Division for the Blind and-Physically Handicapped. The Division currently adds
approximately 1,000 titles a-year to the stock of books available on records and
cassettes; approximately 300 titles a year to the stock of books in braille editions.
It also produces 23 magazines on records, and 23 in braille.

Thousands of copyrighted books have been produced in these recordings and
braille editions with the consent, and only with the consent of their authors and
publishers-who do not request or receive payment for these uses of their books.

As the Librarian of Congress recently informed Senator McClellan, "Pub-
lishers and authors have been extremely cooperative in allowing us to record
and emboss print materials on a non-fee basis .. . We are sensitive to and
respect the rights of-authors and publishers, and we appreciate their significant
contribution in helping us make available educational, recreational and informa-
tional materials in braille and on records for use by individuals who cannot
read print."

THE LIBRARY'S CLEARANCE AND PRODUCTION PROCEDURES

Requests for permission to produce recordings and'braille copies of books are
made by the Division For the Blind to copyright owners, on a standardized
clearance form. After permission is received, recordings or brailleseditions are
produced for it by various organizations. Recordings of books, Talking Books,
are produced by two non-profit organizations :The American Foundation for the
Blind and American Printing House for the Blind. These are professionally
produced recordings. The narrators, often actors or announcers, are paid; the
technicians are paid. As we have noted, authors and publishers do not receive
compensation for their permission to use their books.

The thousand or so titles currently produced each year on Talking Book records
include works in the public domain and hundreds of copyrighted books. The
c opyrighted works include books in every field: Lation, biography, philosophy,
science, education, economics, etc. The list includes established 'orks and current
books, including best sellers. You can get some idea of the rich and diverse
collection, available by glancing through this copy of the adult Talking Books
catalog for 1972-1973, listing titles produced in recordings from January :1972
to December 1973.

Talking Book records are distributed free of charge to blind persons and the
"physically handicapped." (i.e., those whose physical handicaps prevent thiem
from reading conventional print.) The recordings are borrowed from regioial
and subregional libraries which obtain them from the Division for the Blin'd.
There is no time limit on borrowing, and it can be done by mail.

TALKING BOOK RECORDS AND BRAILLE COPIES SERVE AN AUDIENCE OF BLIND ANL
PHYI80tALL HANDICAPPED USERS

Ob: iously braille copies are used solely by blind persons. Talking Book recordit
also are distributed only to blind or "physically handicapped" persons; and
only this audience can use them. Talking B6ok records are recorded at 8'
r.p.m., a-speed which cannot be played on-commercially produced record players.
Special phonographs are required, and these Talking Book machines are loaned
without charge to' blid and "physically handicapped" persons.

Talking. Books are the primary and' most effective means of bringing books
to this special audience. The vast reservoir of books on records-approximately
10,000 titles are currently available-provldes individual users with an enormous
diversity of choice radio and television could never approach. It takes froni
8 to 12 hours to read a book aloud. Br6adcasttng it would require several daily
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installments. Any blind person who happened zto be interested in the book
a station chose would be.tied to its schedule. Talking Books records enable
him to read books of his own choice, at times he selects.

RW INGS BY "'OLO6ED OIBOUIT" RADIO STATIONS

Proponents of the exemptions contend they are needed to permit sub-carrier
radio\ stations to broadcast readings of books to the blind. These point-to-point
broadcasters cannot be received on ordinary, radio sets. Special receivers are
required, and these are supplied only to the; blind and physically handicapped.
These "closed-circuit" radio stations broadcast news reports, articles, advertise-

.ments for necessities and other current non-book informationand material.
A copyright exemption is not necesary to enable these stations to broadcast

readings of books. They can obtai.mpermission without charge-just as the
Division for the Blind has obtained permission to -make Talking Book records
of thousands of books for distribution, to the same audience. Authors and pub-
lishers will not hesitate to grant permission free of charge since these sub-carrier
stations, like Talking Books and braille copies, reach an audience composed
solely of the blind and physicallyh.h andicapped.

The clearance of permissions could bearranged by the Division for the Blind-
just as it systematically arranges permissions'for its braille editions and Talking
Book records-and as it arranges permissions for other non-profit organizations
to produce and distribute such materials.

EADINGS BY "OPEN OIBOUIT" RADIO AND TELEVISION STATIONS

The proposed exemptions are not limited to "closed circuit" radio stations
serving only the blind'/and physically handicapped. This woulklapply to pr-
grams, programs broadcast by. "open circuit" noncommercial Wlio and tele-
vision stations which reach a much wider audience, thb sighted as well as the
blind and, physically handicapped. Any reading of a book broadcast by such
stationswould reach its entire audience, although the program were "specifically
designed or presented for blind" listeners. That purported limitation, in the
proposed exemptions, would be ineffective.

The Authors League does not contend that non-commercial stations should
not broadcast readings of books, because their audiences are not limited to blind
persons. But it believes that permissions for these program's should and can be
arranged on a voluntary basis-Just as the vastly greater production of Talking
Book records by the Division for the Blind has successfully been conducted for
years under a voluntary licensing system.

As indicated in the League's July 10th testimony on the proposed public broad-
casting amendments, occasionally the broadcast of a book to audiences of non-
profit stations mniy reduce its.sales ;or prevent the author from licensing its use
on records or tapes, or in commercial radio, television or motion pictures. Pro-
fessional authors receive most, and usually all, of the income. from these non-
publishing rights.

Copyright owners' permissions are required under the present law to produce
and distribute the Talking Books redordsiand braille editions that have brought
books to the blind for forty years. Their permission should Se required to dis-
seminate their books by broadcasts bon non-profit stations.

i THE PROPOsrD uEoPsTIONS sHzoULD OTaBE ADOPTED

For reasons webhave indicated, the proposed exemptions are unnecessary, and
unfair to authors. Publishers and authors of bo6oks have demonstrated their
commitment, over four decades, to making their books available without charge
to the blind and physically handicapped. The thousands of copyrighted books
distributed on Talring Book records and in braille attest to. that commitment-
and prove beyond doubt that books can be made available to this audience under a
voluntary licensing,system, without ,eipr/priating authors' rights.

Proponents of the exemptions cbontend that non-profit' stations, are free to
broadcast books under the present-law, and that the exempti6n is necessary to
continue that right under thlieRevison.Bll . We disagree. In order to broadcast
readings-of a book, it is necessary to mak.ia reeording-of the reading. It is:piac-
tially, impossible.to make even a.single "live" reading,:lasting 8'tb 12 hous., It is
utterly impossible to make.repeat br9adcasts of fi e reading, or makeiIt available
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to other stations, without making a recording. As we have noted, the present law
grants the author the exclusive right to make recordings of his book, whether they
are produced by non-profit or commercial organizations. (And as we noted in our
July 10th testimony, the 1909 exemption for "live" L a-profit readings never con-

'templated the vast audiences of radio or television.)
THE PROPOSED EXEMPTIONS ARE BROAD AND AMBIGUOUS

The Authors LeAgue opposes ethe proposed exemptions because of their pur-
pose 'and effect, not because of deficiencies in wording. But the proposals are
broad and ambiguous.

The first would add to Sec. 110 an exemption for
(8) performance of a literary work in the course of a broadcast service

specifically designed for broadcast on non-commercial educational radio or
'television stations to a print or aurally handicapped audience.

It is not clear whether "print handicapped" means blind persons and those
whose physical handicaps prevent them from reading conventional print; the
definitions used by the Division for the Blind. Or whether it also includes-the
'illiterate or poor readers, who also are "print handicapped." Obviously the
former definition is the only one consistent with the apparent purpose of the
exemption.

It is not clear whether "performance" of a literary work is limited to reading
it; or whether the proponents are stretching for the right to give dramatic ren-
ditions, which would make the exemption even more damaging to authors.

It is not clear whether a "literary" work means a book, article or other "non-
dramatic" work; or also embrace other classes, which would make the exemption
even more damaging.

It is not clear what circumstances would render the, broadcast "reading" of a
book a "broadcast service specifically designed for broadcast ... to a print ...
handicapped audience"-when broadcast on a station which reached an audience
of sighited as well as-blind persons. It seems obvious that the reading of a book
to such an audience cannot have that limited purpose.

The second proposal would add this exemption toSeec. 110:
(8) -Performance or the reading aloud (whethier in person or by phono-

records) of books and other literary works, musical scores, instructional
texts, specialized materials and other printed matter in the course of a broad-
cast service specifically designed or presented for blind and other physically
handicapped persons (who are unable to read normal printed material as a
result of such limitations) on non-commercial educational radio or television,
including non-commercial broadcasting on any subsidiary carrier authority
or cable transmission. Provisions of this subsection shall apply to non-com-
mercial telecasts specifically designed for the aural handicapped.

·This proposal contains a more precise definition of the blind ana physically
handicapped, but contains the same dangerous generalities and ambigulUies of the
first proposal, discussed above.

'we oppose both proposals. And we urge their proponents:to heed the words of
the Librarian of Congress:

We are sensitive to and respect the rights of authors and publishers, and
we appreciate their significant contribution in helping us make available
educational, recreational and informational materials in braille and on rec-
ords for individuals who cannot read print

Mr. KAs-rTmxem. This will conclude the regular copyright hear-
ings other than to invite the Register of Copyrightslto offer ,tstimony
in this room on Octobera2 at 10 o'clock in the morning.

I should 'also say wve have. a letter from Mr. Edward W. Chapin,
counsel to Broadcast Music, Inc., which will be, accepted and made a
part of the record on this subject.

[Mr. Chapin's letter follows :]
BROADoAsT Musxo, INo.,

New York, N.Y., September 10, 1975.
Hon. ROBEBT W. KT.siEMiEBR,
Ot.a~rman, Suboommittee on (ourts, Cit i iberties, and the Administration of

Justtce, Corhmitteeson the Judiolary, .House of Representatives, Rayburn
House Onoe Building, WaT<ngton, D.C.

Doas Cna}I~Mnlx 'KsTsHi,~: : BMI woiuld like to comment on the back-
ground statement filed with 'the Subcommittee on Courts, Civil Liberties and the
.Adriinistration of Justice by the Association of Public Radio Stations,
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Inasmuch as that document was prepared prior to the July i0th hearing before
the Subcommittee it is understandable, but regrettable, that it contains a number
of assumptions which run counter to fact.

There is no problem of the clearance of musical works'for use in nationally
distributed programs, or, indeed, for use in local programs., The fact is that
APRS can, as commercial stations have been doifig for decades, obtain immediate
blanket clearance of copyrighted misic through easily neg6tiated licenses with
the performing rights licensing organizations. The fact is that APRS will need no
added personnel to perform a clharance function, for such a function will not
exist.

There is no intention on BMII's part to charge such exorbitant fees as are cited
by APRS. The fact is that BMII's lowest rate for commercial broadcasters is $18 a
month, a far cry from the APRS bogey of $15,000 to $20,000 annually. BMI has
already told representatives of Public Broadcasting that we are ready to discuss
an equitable rate. Toward the establishment of such a rate -we have a.ked for
data concerning rates charged by the owners of other rights equally necessary to
programming.

There is no serious problem of administrative burden placed on APRS after
the negotiation of a BMI contract. At most we would require, as we do of. other
broadcasting licensees, a log of the music played for one week each year. Many
stations already make this sort of information available to their listeners on a
regular basis. This has been provided us by comniercial stations with personnel
even lesser in number than the average eight full-time employee programming
staff APRS cite. The fact is that such an obligation is thoroughly in keeping
with APRS' stated and laudable "obligation to the composer of our time." Ful-
filling this simple responsibility will assure that these composers of our time
receive money for the public performance of their music on public radio.

Public Radio does, indeed, "make potential record buyers aware" of contem-
porary music. But this can also be a dubious blessing. The potential average
sale of contemporary recorded concert music is about 2,500 copies. When APRS,
"one of the few outletsfor the work of young contemporary composers," schedules
such music, tape recorders and cassettes whirl. That performance is bootlegged
for personal use, generally reducing sales. The~payment by APRS for a license
from BMI will certainly not end this reprehensible practice, but it will slightly
alleviate an economic wrong.

We can only repeat the points we made on July 10th at the hearing before the
Subcommittee:

Public broadcasting will have no difficulty in negotiating a contract.
Public broadcasting will haveno serious financial burden placed upon it.
Public broadcasting will have no serious administrative problems rising from

reporting one week's music programming a year.
The, sole problem is how much public broadcasting is prepared to pay for the

music it uses so lavishly.
Respectfully,

EDWAaD W. CHAPIN.

AMr. KASTENMEIER. The subcommittee thanks those of you present
who have been witnesses and the record will be held open until Octo-
ber 2 for the filing of additional statements.

That concludes this hearing.
[Whereupon, at 1 p.m., the subcommittee recessed, to reconvene at

10 a.m., Thilrsday, October 2,1975.].
[Subsequently, the following two letters wer3 suriitted: on behalf

of Association of Public Radio Stations:]
AssOCLATIOr OF PUBLIC RADIO STATIONS,

Washington, D.C., October 2, 1975.
Hon. ROBERT W. KASTENMEIER,
Chairman, Subcomtmittee on Courts, Civil Ltbertirs, and the Administration of

Justice, Committee on the Juthdiary, Rayburn House Ofco Buildirg,
Washingt on, D.C.

DErn IMR. CHiARMAN: On, behaf pof theAssoclation of Public Radio Stations,
I am writing to you (and-to the otlier members of 'your Subcommittee) as you
prepare to close, the record in yoar hearings on H.R. 2223.
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I am writing for-the primary purpose of'offering to you language which would
effect changes which we- have.sought in your legislation to allow service to the
print or aural handicapped over the facilities of public broadcasting stations.
(Obviously the interests of public radio lie exclusively with the print-handi-
capped (largely the blind) but many of the comments are applicable also to
those with hearing handicaps.) Enclosed is language exempting performances
over public broadcasting to the print or aural handicapped (such language
having been taken from the current version of 8. 22, the counterpart bill in the
Senate) and additional "perfecting" language 'td resolve a small, but important,
problem that has arisen.
Background of Hearing

On two occasions, the Association of Public Radio Stations has appeared before
you, urging special treatment of our services for the print-handicapped. On
July 10, 1975, we briefly alluded to this question in our oral remarks and more
fully treated it in a written statement accompanying our appearance. Briefly, we
described the technical nature of this service and its growing use across the
country. In that statement, we stressed the need for statutory-language exempt-
ing both the performance and a recording pursuant thereto from ,ny copyright
liability.

Representatives of the Association of Public Radio Stations again appeared
before the Subcommittee on September 18, 1975. This appearance was specifically
directed to discussion of/the service to the blind. The statements reviewed again
the Atatus of the legislation and stressed, the need for "lierfecting" language in
Section 112 to accompany that already adopted- by the Senate in Section 110.
Background of Service-

'Begun in 1969 In Minnesota, radio reading services designed specifically for the
print-handicapped have spread across the country. At present, there are ap-
proximately twenty closed circuit systems for the blind and physically handi-
capped; each month, new cities announce plans to begin service as soon as possible.
Generally, a portion of the FM band (requiring a special receiver) is used.

Typical services throughout the country have a small paid staff and all read-
ing is done by trained volunteers from the community. The service offers a variety
of programs seven days a wIek. Funds to purchase the special receivers required
to pick up the closed circuit programs, additional capital outlay and spiecial proj-
ects must be obtained from local foundations, service clubs and individual gifts.
Need for Service

Radio systems for the blind and physically handicapped are known to be an
excellent means of filling in the~gaps between the Library of Congress Talking
Book Service and- the programs offered by radio and television. The former pro-
duces a limited number of books and magazines for the entire country and can
neither be local nor current in focus. After a title has been selected by a com-
inittee, copyright clearance must be sought, the book must-,be transcribed into
braille or recorded form, reproduced into the proper numbei-of copies and finally
transported through the mails to the various regional and sub-regional libraries
located in the United States and Its possessions where the books will be sorted,
processed, and ultimately distributed to readers upon request.

The regloiial and sub-regional librarie~s are chronically understaffed, and it
is ino uncommon for a print copy of a book to be available eighteen months to two-
years in local book stores before it can be enjoyed .by thle blind or physically
'handicapped. In.addition only a limited number of copies are available for dls-
tribution and many readers must wait a number of muonths before the recorded
book can be se'nt to'them. Of equal significance, at least, is the use of newspapers
and magazines. Newspapers should be heard the day they are published and maga-
zines Within' the same wpek or month. However, iie need to secure copyright
clearance could result in making this new medium no more effective than' other
servides hi this respect. Tlie paperwork would necessarily cause delays, and- the
burdens placed upon small staffs would cause further delay or affect the-qudal-
ity of the service in general because the time and the energy of the staff would
be dlve-ted from providing a variety of high quality programming for those who
need it.

,MA APRS has constantly stressed, there must be a Congressional recognition
of seirice to the print-handicapped. Absent- a statutory exemption, it is likely that
the entire service would likely cease operation or would be forced to change so
significantly that it would be of little value to the print-handicappeo.

57.786--7 -- pt. 3- 25
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The service is indeed unique. It fills a void of information to the blind; it
enables them to have access to material that they would not have in any other
way. If the resolution of copyright is overladen with public interest considera-
tions, there can be no doubt that this type of amendment offers greater
benefits to the public than any alleged detriment to the creative community.
Statutory Language-Performance

Notwithstanding the allegations by The Authors League of America,
APRS has alwajs supported the language adopted by the Senate Subcom-
mittee on Patents, Trademarks and Copyrights of the Committee in the
Judiciary'as Section 110(8). This reads as follows:

Notwithstanding the provisions of Section 106, the following are not in-
fringements of copyrights; ...

(8) Performance of a liteairy work in the course of a broadcast service
specifically designed for broadcast on noncommercial radio and television
stations to a print or aural-handicapped audience.

APRS urges the adoption of this language by the 'House.
Statutory Language-Recording

In addition, "perfecting" language is needed to resolve the following prob-
lem: a reading ("perfdrmance") of the Washington Post over the local print-
handicapped service from 7 a.m. to 9 a.m. is exiempted'by new Section 110(8).-A
recording is made of that performance for playback from 10 a.m. to noon. In addi-
tion, that tape is exchanged with the Richmond service. Both uses-rebroadcast
and exchange-obviate the need for additional volunteer help. However,'that
rccording violates, the exclusive nature of Section 106(1). Language is there-
fore needed to work hand-in-hand with the Section 110(8) exemption. We are
enclosing suggested language-which tracks Section 110(8)--for an exemption
covering that recording. This may be done,: we suggest, in, one of two ways:
amend Section 112(b) or add a new Section 112(e). (In proposing a change in
Section 112(b), APRS hastens to add that the change suggested must not be
interpreted as an endorsement of the limitation on the numbers of copies cur-
rently a part of Section 112(b)).

The Association of Public Radio Stationstwishes to thank you, Mr. Chairman.
for your consideration of these questions and wishes to note its appreciation of
the unfailing courtesy that has been shown to us by you, members of the Subcom-
mittee and the staff.

Sincerely,
MATTHEW B. COFFEY,

President.
(Attachment A)

ADDITION OF NEw SUBsECTION 112(e)

Notwithstanding the provisions of Section 106, it is not an ilfringement of
copyright fora governmental body or other nonprofit organization, etititled to
transmit a performance or display of a work under Section 110(8) to make
copies or phonorecords of a particular transmission program embodying the per-
formance or display.

(Attachment B)

AIeNDMrnT or SUBBECTION 112(b)

Notwithstanding the provisions of Section 106, it is not an infringement of
copyright for a governmental body or other nonprofit organization entitled to
transmit a performance or display of a .work,

(1) under Section 110(2) or under the limitations on exrlusive rights in sound
recordings specified by Section 114(2), to make no more than thirty copies
or phonorecords of a particular transmission program embodying ,the perform-
ance or display, if-

(A) no-further copies-or phonorecords are reproduced from the copies or
phonorecords made under this clause; and

(B) except for one copy or phoiiorecorc that may be preserved exclusively
for.archival purposes, the copies or phonorecords are destroyed within seven
yenrs from the date the transmission piogrim was first transmitted to the
public.
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(2) under Sectioit 110(8), to make copies or phonorecords of a particular traits-
mission program embodying the perfornance or display.

(The inclusion of Subsection 112(b) (1) herein is for drafting purposes only
and should not be constituted as any endorsement of the limitations contained
therein.:]

As0ocrATI0oN OF PuBLIC RADIcBSTATIONS,
l ashinpton, D.C., Octob,,ir, 1975.

Hon. RoErTa' W. lsrTENEEEs,
Chairnmin, Subcommittee o;n Courts, Civil Liberties, and the Administration of

Justice, Committee on the Judiciary, Rayburn Hlouee Office Building, Wash-
ington, D.C.

DEAsa H. CHAIRvAN: Since the earliest days of broadcasting in the United
States, noncommer.ial (public) radio has been exempt from the payment of
copyright fees for performances under the "not for profit" clauses of Sections
l(a) and l(e). Public radio is now asking the Subcommittee to continue this
exemption by amending H.R. 2223 to reinstate the exemption for local public
radio performances. Our request is based on several points:

The threatened disappearance of classical music from the air.
The benefit derived by composers from public radio performances.
The complex technical and financial problems music performance clear,

ance raises.
We would like to -examine each- of these points in detail.

THE THREATENED DISAPPEARBANCE OF CLASSICAL MUSIC-FROM TEE AnB,

Without the exemption'-requested by lOeal public radio, classicafmnsic may
well disappear frohm the nation's airwaves. It is quite clear that the number of
commercial stations playing classical music is dwindling. Indeed, between the.
Subcommittee's hearings on July 10 and September 18, two more commercial
classical music stations changed their formats-~-WHAS-F3f, in Louisville and
WVBAL-FM in Baltimore. The September issue of Radio Musio Monthly reports.
"The FM station (WHAS), according to program director Brench Boden, just
couldn't make financial ends meet with a classical muisic format, an unpleasant
familiar story to too many other stations in this country." iMr. Boden cites a loss
of over one million dollars as "the general factor" that led-to the decision to make
the change.

The same issue of Radio Musicd Monthly-reports that WBAL-FM "also went
under for financial reasons" because the station could not get sufficient adver-
tising support to maintain its classical music format.

Commercial radio is not,an alternative to public radio in providing classical
music to American.listeners. In a letter to the editor ofBroadcasting magazine,
M. Robert Rogers,. one of the original owners of WGMS-AM.-FM, Washington,
D.C., staites that "classical music has become an ever smaller drop in the
bucket of (commercial) broadcast programming," (Broadcasting, September 1,
1975, p. Ia.)

' One result of such events is that classical music listeners must tiirn increasingly
to nioncommercial public radio for this type of inusic. The Radio Music Monthly
report onriWHAS-FM points out that "Loulik v le will not be totally left without
a concert music station, as there is currently s/public library station in Louisville
that broadcasts some good music, and there/is also a possibility of a local col;
lege starting up a classical format (noncoramercial) station."

But now we face the potential Catch-22 situation of classical music disap-
pearlng from public broadcasting as well, since the burden of copyright is
threatened.

What wl1 happen if the public stations are forced off the air or forced to
stop, broadcasting classical music becauise of the necessity of clearing perf6rm-
ances? Listeners will then have nowhere to turn for classical-music in the home
,except to phonograph records, which are rapidly being-priced out of the reach
of millions of people at $6.95 and $7.95-per disc.

We will discuss the reasons why 1public stations may be forced off the air
or out of classical music broadcasting in the third section-bof thisstatemnent;

THE, BENEFIT DERIVE BY c00POSERS aoMIC PUBLIOr RADIO FlrORMMIW

Public radio stations have beei iiceiised of exploiting Ameiica's creativeatal-
ent because the stations do -not pay performance fees.,ThiR is not,sb. Broadcast o
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the works of composers-especially young, virtually-unknown composers--can be
of materilaissistance to them.

Primarily there is the educational value of such broadcasts. In the non-
metropolitan areas of the country, classical music lovers have no way to hear the
waor's of contemporary composers except on public radio. There are no concerts
devoted to introducingnew music. The locatlrecord shops stock very lithe classi-
cal music, and what they do stock is mainly traditional masters that always

'sell well.
Local symphony orchestras play very little contemporary music because of the

technical difficulties posed for the semi-professional and amateur players
ani--more importantly-because of audience resistance to much contemporary
classical music.

Broadcasts on public radio perform two functions for the contemporary com-.
poser:

First, they introduce listeners to the creative talents of the time and make
them familiar vilth their. compositions.

:Second, theJeducative process can lead to live performances for which com-
posers are paid and which bring them into direct touch iith audiences and per-
formers. Composer Scott Huston wrote to-the Music Director of public station
WGUC-FM, Cificinnati:

Our recent conversation stirred my memory witlf'regard to the number
of performances of my music that have come about from a direct or indirect
result of my recorded things that have been played on FM radio, here or
elsewhere. Without much prodding I can recall instantly a performance
of Phenomena which a Univereity of Vermont faculty member heard on New
York radio; resulting in three performances of that work In Vermont and
New Hampshire. Another-work which was performed because the director
heard it on the FM radio was my Pro Vita, for solo piano and brass choir.
Other works which ivere performed as a direct result of radio hearings are
the. Penta-ThoZof and the Sound at Night, roughly ten other pieces were
bought, rehearsed and performed at universltics, fetivals of contemporary
music and the like, because someone heard them on the air waves.

One could always wish for more emolument, but BMI, royalties and com-
missions keep one pleasantly surprised, if not rich; more important to a
compo'ser is the exposure afforded by PFM (non-proft.) radio. Therefore,:al-
tliough I am not sure of the exact situation, I would tend -to agrei with you
that no-profit stations do iuch yeoman service to us "serious" .composers
that they lshould not have to pay lees to any licensing organization. (Italics
supplied.)

Another composer, Donald Wilson, wrote to Congressr n Delbert Latta about
H.R. 2223:

As a composer, I find the radio my'major source of information concerning
the state'of my art, namely'contemporary music. As an educator, I regularly
recommend specific programs to my students as they (the programs) pertain
to course work. Int'.th capacities I would be severely distressed at the- dis-
continuation of contemporary music broadcasting. Yet this may bN the ulti-
mate effect of H.R. 2223, for local public radio broadcasters will be forced
to avoid programming copyrighted works for lack of funds. -

On the other'hand, as a lublibiedcomposer and member of one of. the
licensing organizations, I would doubt very much iif my income would be
significantly enhanced by royalties from radio broadcasts of my compositions.
In other words, weighing the advantage of licensing against the disadvan-
tages stated above, I would much prefer the exemption.

Before joining the faculty of Bowling Green U'liversity, Mr. Wilson worked in
public radio for sevbral years. Among, his accomplishments was the production
of an award winning, two-year series, Tone Roads, devoted t6 the*work of con-
temporary composers, chiefly young, beginning composers. He has supplied APRS
with, a few quotations from correspondence he had with 'composers about' the
programs an.d his use of their works on the air.

PFrom Warren Benson: "I will send you, the tapes of my large works for band
that Are suitable for broadcast performances. I ,am pleased that you are inter-
ested'in using them and grateful f6r the exposire that they ivill receive" (Feb-
ruary 8, 1906). Thank you so much for the copies of the March (Program) Guide,
containing the listing of my Trib for Percussion on the broadcast of March 10th.
Don't worry about the individual listings; any listing at all i'a pleasure" '(MIrch
31! 1908). "Again, my thanks for your interest in my music and your continued
assiitaice to all :iompbsers waitsh whom you come in contact" (December :12,
'196).'(lihhasis siupplied,)'
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From nharles Bootne: Bill Valente suggested I write. you 'regarding taples we
have of selected compositions -from Composers' Forum concerts given during the
past two years. We would be delighted if you would be interested in playing them
on WUHY and will be glad to send them- to you.... The tapes I would send
you would be from our Campus -Concerts Series, programs of music by young
composers..." (December 4,15)0.)

From George Burt: "I was reall, delighted and flattered that you had sched-
uled my choral piece for tile March 20 broadcafst. Also,.I am certainly impressed
with the kind of programming you are doing .. . I have just accepted a new
position at the University of Mlchigau and will be there starting next Septem-
ber. If you would be interested An obtaining tapes of pieces written by any of
the composers there, please let me know as I would be happy to act as middle-
man." (March 28, 1907.)

Several years later, after 'Mr. Wilson had left the station, WUHY decided to
re-run the original Tone Roads programus. Typical of letters received was this
one from a listener:

.Over a- period of time (even since WUHY increased its broadcast time),
I have been an avid follower of your lirogram 'Tone Roads." Admittedly,
I have not liked every piece, but I have always found it interesting to hear
what the contemporary trends are. It is rare that one has an opportunity to
hear private tapes which are commercially unavailable. I hope that the
program is not being discontinued. One of the programs that I enjoyed the
niost was the one which featured the works of Donald Erb, as recorded on
the first edition of Opus One records. Is this a company one subscribes to?
I am interested in finding out what else t~hey have recorded and may be
interested in buying some of the records. (Letter from Mrs. Rheto Smith,
July 4, 1973.)

Mr. Wilson says, "Since then, we have corresponded off and on, and I have
been requested to send scores of my own works for possible performance. in the
Philadelpllia area." Throughout his correspondence with composers, he reports,
"one finds joy and excitement," and he concludes, "To think that the phrase
'otherwise than in a transinission to the public' could put an end to so much
good will all over the country! What an ironic tribute to the 200th anniversary
of the nation's birth !" I

,Two of the principal licensing societies,-ASCAP and BMI-seemifigly recog-
nize the educative value of public radio broadcasts of contemporary classical
music. Both are or have been connected with weekly series on National Public
Radio designed to introduce contemporary composers and their works to inter-
ested listeners.

The Coordinator of Concert Activities for ASCAP, Martin Bookspan, is the
host of Cotaposers' Forum, on ;lich.composers are interviewed about their work
and examples are played. This series has been on NPR for two years or longer.

Last spring there was another series produced by the American Composers'
Alliance. This group has been described by one of its staff members as "subsi-
dized" by BMI. Composers were not interviewed, but %xtensive background was
given by the announcer.

Even the well-established composer benefits from the exposure public radio
can give. For instance, many symphonic works of Aaron. Copland,. Roy Harris,
Walter Piston, and William Sehumau have never been performed in south central
Pennsylvania where APRS member tstation WITF-FM is located, and much of the
music of these leading American composers would be totally unknown lnd that
area-Harrisburg, York, Lebanon, .Lancaster-if WITF-FM did not broadcast
them. Indeed, to celebrate Mr. Copland's 15th birthday anniversary in November,
the Harrisburg Symphony Orclhetr- has -been emboldened to program one of
his most difficult scores, Orchestral Variations, at least in part because it and
other contemporary works have been heard over. WITF-FM and Harirsburg
Symphony audiences are gettiiig familiar with the sound and idiom. In addil-
tion, tlie Orchestra's Music Director and Conductor will be able- to present a.
pre-concert analysis of the' Orchestral Variations and other music on the pro-
gram over WITF-FM. 'No commercial station in the area could be expected to
devote 90 minutes to such a program, and WITF-F-IM will present it twice-
three hours of-air. time.

THE COMPLEX OF T-OHfNICAL AND FINANCIAL PROBLEMS RAISD BY MUBIO.PERFORM-
ANCE CLEARANCE FOR PUBLIC RADIO

If copyright payment is imposed, APRS believes the public will lose a valued
cultural service, the nation's young composers will lose the last remainiig, radio
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Outlet for their works and' contact with their potential audience, and at least
some of our public radio stations will have to close. There are four reasons why
-APRS believes this to be the probable outcome:

(1) The inability to detemnine-rights to classical music, since only one
record company consistently provides this information.

(2)' Uncertainty over public domain music with the emergence of deriva-
tive orcritical editions of previously public domain wdrks.

(3) The inability of the societies to guarantee that they cover 100 percent
of the composers.

(4): The lack of station resources.

1. Imability To Determine Rights to Olassical Music
In spite of the claim that "there is simply no clearance burden on., public

broadcasting, whatsoever" made by ASCAP on page 32 of its statement to this
Subcommittee on July 10, 1975, there. are real and serious difficulties faced by
public radio stations in clearing music for broadcast.

Contrary to what one might logically think, it is not easy to determine who
is the copyright owner of a piece of music. The societies have said that:the infor-
mation-is on the record label or record jacket. This may be true in the field of
popular music, but it is most definitely not the case with classical music--a
statement that can be verified by anyone in, five minutes in any station's record
library.

The only record company that apparently supplies copyright information is.
Columbia,-and- even it does not do so 100 percent of the tinme.And it is now
doing so only on copies specially processed'for its monthlly service to radio sta-
tions; if a station buys a record from earlier releases, there probably will be no
copyright information. One of the other major companies-RCA- -sometimes
supplies information and sometimes does not. The other major record companies
provide no useful information at all at any time. Easily. 75 oercent to 80 percent
of the classical records-in any public radio station's library will-be found to
contain no copyright information.

"'Even where records have information, it may be contradictory. APRS memter
station WITF-FM surveyed the major symphonic works of one composer,
Gustav Mahler, to see what it would face if it were clearing this music for
broadcast. One result is typical of the difficulties stations face if clearance is
imposed. Columbia, the company that does the only consistent Job if supplyiing
copyright information, has five different recordings of Mahler's Symphony No. -;
the information supplied with two of them says it is in the public domain; the
information supplied with two others that it is copyrighted and'licensed by BMI;
and the information on-the fifth recording says it is licensed by ASCAP. There is
no information at all on the other nine recordings of this music WITF-FM
consulted.

When information is given on records, it frequently is only the initials of the
licensing society. This might be adequate as long as 'the publisher or composer
does not change affiliation (although one ASCAP report requires the station to
list the publisher; see below); If that happens the station does not know who
the publisher was originally and cannot hope to track the changing affiliation
without personnel assigned.

Even the publishers themselves are confused or unable to answer nuestions.
Public 'radilestation WMUK in Kalamazoo, Michigan, wanted to broadcast King
David by Artur Horegger, but it was uncertain whether it was regarded as a
dramatic work, so it'contacted Belwin-Mills Publishing Corporation, which at one
time cleared performances of Honegger's dramatic works. Belwin-Mills referred
WMUK to the New York office of Editions Salabert, Honegger's publisher.
Salabert, in turn, referred WMIUK to E. C. Schirmer Music Company, Boston,
which was finall. able to answer the question. This took only a month and six
letie'rs--relatively quick.

In another instance, the results took longer and left :the station right back
where it had started. The Music Director of WFIU-FM at Indiana. University
decided to try "a little experiment to see just what was involved with getting
clearances." He chose Broadway show music, which' involves dramatic rights
which must always be cleared by the .opyright holder and can never be cleared
through ASCAP or BMI. Nonetheless, a BMI Vice President assured the sta-
,tion that it could broadcast the original cast recording of She Loves Me without
'further action.

The response from ASCAP took a month and a half, but it contained the cor-
rect statement that 'n 'order to play the 6riginal cast recordings you must
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obtain permission directly from the copyright holder or agent" and gave the
station the appropriate names and addresses for the Works it was interested in.

One publisher informed the station that the rights it was seeking were cleared
by ASCAP and-available under a regular ASCAP license. Five years later the

,other publisher has not even been heard from at WFIU-FM.
If such confusion and misinformation exists within-the licensing societies and

tie publishers, public radio has no hope of operating in this area "with no
clearance ,burden".

The licensing societies publish lists and directories of tbeir members, but
licensees receive a constant stream of corrections, additions, deletions, and other
changes to be posted to the membership list. A piece of music cleared before lunch
may change its status when the afternoon mail arrives. Clearly stations already
straining at hopelessly inadequate budgets must hire someone to be in charge of
clearance matters if they are subjected to performance fees.
2. Uncertainty from the Emergence. of Oritical Editions of Public Domain Works

A reasonable person might ask why stations faced with these problems would
not limit their broadcasts to works in the public domain. The answer lies in the
difficulty of determining what is and what is not in the public domain. The pre-
ceding section contains an example five recordings of the same Mahler symphony
from the same company with radically conflicting information, and nine other
recordings of the same piece with no information at all.

Here.is another example: Wolfgang Mozart died. in 1791; in the late 1960's
,stations using recordings of European concerts distributed by the .roadcasting
Foundation of America were told they would have to pay a publisher $7?i for the
right to broadcast some of Mozart's music first performed and published about
two hundred years ago.

The claim for payment for performance of the Mozart music was based on
the.fsct that a German publisher had just published the music in question in a
crii; '1edition; that is, an edition-correcting errors in.previous editions of the
san '_ -Yc and setting forth the changes in detail. Critical editions are protected
for t, ints under German law and performances utilizing them have to be
lictei . jtrht like a work written yesterday.

A-critical edition may be the reason for some of the conflicting information on
the recordings of the Mahler symphony. But-assuming this to be true, how does
WITF-FM determine the status of the other recordings of the same Mahler, sym-
phony. in its library? Apparently the only absolutely certain way -is to hire an
experienced musician and purchase a large library ofprinted scores and set the
musician to work listening to the recordings andComparing thcm with the scores.

It should be noted that musical scfiolars are at i, n on critical editions of the
works of a number of composers long dead and whose works have, been in, the
public domain until now. One has an uneasy vision of'ultimately having no public
domain music left. This is. probably an extreme never to be reached, but the
spectre has enough substance and reality to prompt local public radio stations to
seek protection from it in the form of the exemption APRS has,proposed.
S. The Inability of the Sooieties to Guarantee that they cover 100 Percent;of The

Composers
In its statement to the Subcommittee of July 10, 1975, pp. -1--2,. ASCAP sayo:

By entering into a license agreement With each of the three major per-
forming rightogorganizationis, ASCAP, BMI, and SESAC,,public broadcasting
,can be 'assured of performance licensesin virtually all copyrighted-musical
compositions. (Emphasis in original.)

The crucial word here is the adverb "'irtually."'It means that not all music
would-liecleared by such licenses. As long as it- were not, each work broadcast
would have to be checked to see if it is covered by the station's licenses; the con-
fusion over the Mabler symphony cited above indicates clearly that such check-
ing is a job for anexpert.

A spokesman at BMI's American Composers Alliance told' the Music Director
of an APRS member staition that "about ohe t6urth" of the active composers
today are, hot affiliated :.i anjy ay-personally or' through -a publisher-with
ASC AP; BMI, or SESAO.

Agaiin quoting composer and radio broadcaster Donald Wilson: "This 'non-
coverage' would include works by student composers, othei young composers and
even older composerszvwho. have not yet received due attention such as Richard
Robinsbii in Atlanta (or, for that, matter, Charlis6IJes--w1se work wis ignored
throughout his entire creative life)." He continues:
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Specifically, as an employee of JVUHY-FM' in Philadelphia in the mid 1960's,
I broadcast a number of my works in my "Tone Roads" series that would not
have been covered by licenising. Assuming that these works were copyrighted
individually by 'their composers (or covered by statutory copyright in lieu- of
this), I would like to furnish you with this list' of composers who were not, to
the best of my knowledge, affiliated with ASCAP, BMI or SESAC at the time
their music was initially broadcast on "Tone Roads" Philadelphia:
WVm. Dudley Paul Zukofsky
Louis Angelini Richard Fitz
Ken StaUings Daliiel Lentz
John Bergamo Robt. Suderburg- %
Chas. Buel Gerald Shiapiro
Doug Leedy Eugene Turitz
David Stock John MTelby
Richard Robinson ]Max Schubel
Barbara Kolb Phil Copier
Wm. Valente Jacob Glick
Chas. Boone Alden Jenks
Petter Winkler Don-Wilson

These were composers mostly in their twent:es and either still in school or
fresh out. I have refrained'from listing composer. who were at that time in their
thirties (such as Donald Erb and George Crumb) on the chance that they might
have become affiliated as a result of an early publication of which I would not
have been aware.

The point to all this is. that my series, "Tone Roads"-for which WUHY-YF'I
received a "Major" Armstrong Citation in 1966-simply could not have existcd at
all if I iwould have been required' to seek copyright clt'aratce for cach of the
works by unaffiinted composers that I broadcast over a two year period; either
that or would have been an entirely different series limited to commercial
recordings of established composers.. And as for funds-for help with the paper
work, let alone licensing fees-well, the station was so potor-that my starting
salary was $100 per week in 1965, and I had already received my doctorate in
composition.

I would love to see (hear) a radio series like "Tonle ,Roads" that would pay
considerable a.ttention to the youngest of young com, rs, those who are still
exploring for a stole of their owvn, but I am worried thul .ie lack-of exemption for
non-profit broadcast of nondramatic musical ,orks as stipulated'by House Bill
2223 will completely destrcgy,:ullhopes of such a series' coming into, existence.
(August 24,1975; emphasis supplied.)

4. The Lack of &Sation Resources'
Public radio does not now have the resources in people or money hliat it will

need if it loses its existing non-profit exemption. Never having been subject
to copyright clearance, wve are uncertain of the full meaning and impact of in-
clusion. In spite of the claims made previously by the music industry, as we
have shown above, clearance of classical music is not a straightforward and
simple process. It requires expert knowledge and a great deal of time. Both
are ,expensive. t

In ,addition, clearance requires the filling out of forms and record .keeping.
One person estimated that it would cost each public radio station $10,000 to
$20,000 a year to handle copyright clearances. This estimate may be conserva-
tive jt8t for the adminiatrative cOt8s, regardless of the amount of the license fee.

Public radio does not have' thisb kind of financ!al resources available. A com-
mercial station may raise its advertising rates to cover increased costs of this
kind. t:ut public radio stations have no rates to raise to anyone.

Public,radio stations do not receive large underwriting grants from Mobil
Oil Corpoifition or Xerox Corporation or from any company or individual.

Public radio simply, is not wealthy.
The averf e-station has an annual budget of $132,000 and an average staff

of eight fu..inme employees. It receives no more than $18,700 from the Cor-
poration for Public Broadcasting in its annual Community Service Grant. (Note
that the average Community Service GraVAt for' a public television station is
'larger than the total budget of the average public radio station.)

It is easy to see why an additional $10,000 or $20,000 per year would doom
some publlc radio stations to total extinction.
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But extinction would inot come solely from the expense. To be eligible for
federalassistance, c- station must meet certain criteria established.by the CPB.
These criteria require, among other tlhings, ' that a station bperate 16 hours per
day, seven days per week, and 52 weeks -per year. The fnost recent figures avail-
able show that the average CPB-qualified public radio station broadcasts classi-
cal music for 60 percent of the time it is on the air. Without relatively cost-free
access to music, what will these stations broadcast? Without music, they may
drop below the CPB requirements for qualification, lose the little federal dollar
support they now receive, lose their NPR affiliation, and will have to go off the air.

This would be a sad fate for a public radio-system launched so enthusiastically
by the Congress in the Public Broadcasting Act of 1967. Instead of growing to
serve all -Americans as it is now doing, public radio will shrink to virtually
nothing.
Statutory Laonguage-Performance

We have enclosed as attachment A language to be adopted as an amendment to
section 1f0. (The inclusion of this subsection-10(9)-presumes adoption of
the exemption for performances to print-handicapped audiences.)

Sincerely,
AIATrrHEW B. COFFEY,

President.
Attachment.

-AMENDMENT TO SECTION 110

Notwithstanding the provisions of section 106, the following are not infringe-
ments of copyright:

(9) performance of a non-dramatic literary or musical work-in the course
of a broadcast by any licensee or permittee of a non-commercial educational
radio station. -

[The above inclusion of subsection 110(9) presumes adoption by the House
of subsection 110(8), an exemption of performances designed for broadcast to a
print-handicapped audience already approved by the Senate Copyright Sub-
committee.]





COPYRIGHT LAW REVISION

THUIRSDAY, OCTOBER 9, '1975

HOUSE OF REPRESENTATIVES,
SuBcOmmnrIE ON CouRT, Crvi LmERTEs,

AND THE ADMINISTRATON OF JUSTICE
OF THE COMMrrrEE ON TH JUDICIARY

Wa8shigton, D.C.
The'subcommittee met. pursuant to notice, at 10:10 a.m. in: room

,2226, Rayburn House Office Building, Hon. Robert W. Kastenmeiei
[chairman of the subcommittee] presiding.'

Present: Representatives Kastenmeier, Drinan, Pattison, and Rails-
back.

Also present: Herbert Fuchs, counsel; and Thomas E' Mooney, as-
sociate counsel.

Mr. KASTENEIEmR. The hearing will come to order.
This morning, and again on October 23, next Thursday, in this room

the subcommittee will hear closing testimony from Ms. Barbara Ring-
er, the Register of Copyrights. Ms. Ringer has been requested and has
agreed to give us a detailed review of the state of the revision project,
now that the hearings have been completed. Of course, we also would
observe that in the other body, the Judiciary Committee in the Senate
has reported out, earlier this week, a slightly modified version-of the
bill. So, I think these hearings are most timely. I would expect that
other members would be appearing very shortly.

In any event, it is always a pleasure to greet Barbara Ringer. I
suppose we would like to hear ultimately about three things: First, the
general review of the bill in its entirety-and these three things are
not necessarily in this order-but we are interestedt in the bill, and'
in the sections and in the provisions, whether or not they are in con-
troversy, or have been in controversy; second, those matters which still
provoke some controversy, and we would like to pay special attention
to them; and third, we would like to ask you, if you are able, to indi-
cate how the present state of the bill in the other body may differ from
the other body's action of last year, which is really encompassed in
H.R. 2223, which is substantially the Senate bill of the second ses-
sion of 1974.

Well, in any event, you may proceed.

TESTIMOlNY OF BARBARA RINGER, REGISTER OF COPYRIGHTS, LI-
BRARY OF CONGRESS, ACCOMPANIED BY DOROTHY SCHRADER,
.GEIERAL COUNSEL

Ms. RINGER. I would like to start with a general statement and,
endeavor to answer your questions, then proceed with a general

(1779)
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review of the bill, and then go into some, of the detailed questions,
which I will continue on the 23d. I also will try to give you a gen-
eral idea of what the Senate did on October 7, although I have not
seen the text. I ha\ve just had the amendments described to me.

On May 7, the first day of your hearings, Ia, apeared as one qf the
opening witnesseson H.R. 2°23. My duty' then, as I saw it, was to.try
to put the bill in historical perspective, to pinpoint the major issues
remaining to be settled, and to answer your initial questions about the
substantive content and status of the legislation.

I am returning on the 1lth day of these hearings, in response to
your letter of September 9b 1975, asking me "to malke the final presen-
tation of testimony reflecting your views with respect to what the
hearings revealed and what changes if any in the bill seem
indicated." I am greatly honored by this request, and I will do my
utmost to fulfill it in any way that will help the committee complete
the formiidable task now confronting it.

During my testimony on AMay 7, I sought to identify what I con-
sidered' the main isues rem lining after a decade of sporadic legislative
consideration of the genc'al revision bill. The seven principal isgues,
more or less in the order of importance as I saw them then were:

(1) Cable television.
(2) Library -photocopying.

(3) Fair use and reproduction for educational and scholarly
purposes.

P4) Public and nonprofit broadcasting.
-ki) oukebox. -
(6) Mechanical royalty" for use of n'- . in sound recordings.
(7) Royalty for performance of records.

Related to several of these issues was the chapter of'the bill estab-
lishing a Copyright Royalty Tribunal, which also presents some prob-
lems on its c ^.. I a-so mentioned the likelihood of questions arising
in connection with the manufacturing clause and with various con-
cerns of graphic artists and designers.

Looking back, I think that most of the testimony you heard during
the hearings actually does fall somewhere under one or another of
these hearings. HIowever, under each one of these big issues there
are varying numbers of interrelated subissues, and none of them can
be approeched in isolation. There is, I hope You will agree, a figure
in the carpet, but it is hard to find amid all the intricate strands and
colors andl patterirs that go to make it up. I am not going to try to
oversimplify something that is inherently complex, but I am going to
try to organize the mass of arguments and proposals that have been
put forward at these hearings in a way that will mlake them compre-
hensible in themselves and as a part of a larger whole.

With my testimony on .May 7, I submitted 17 briefing papers cov-
ering various aspects of the bill. I also mentioned that I was prer..ring
a second supplementary report of the Register of Copyrights on gen-
erat revision, which I hoped to have finished in time for the sub-
committee to be able to use it when it starts its markup. I have worked
on this report off and on for most of the summer, seeking to incor-
porate into it everything that has been raised in these hearings, the
changes: made by the Senate subcommittee when it reported its bill
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in June;, anda. very few, mainly technical, points that I felt I should
raise independently since no one else'has inentioned'them.

Thi's supplementary report is nearing completion in draft -form,
and' I plan to present it to the Librarian of Congress for submission
to Chairman Rlodino of the House Judiciary Committee and Chair-
man Eastland of the Senate Judiciary Committee as soon as possible.
In its final form, the report will consist of about 15 chapters organized
by subject matter in.roughly the same order as the bill. At the begin-
ning of each chapter the report will identify the sections involved
and. the issues remaining to be decided. The body of each chapter will,
in varying ways depending upon the nature of the problem, review
the background and content of the provisions of the billin qtiestion
and explain the nature of the issues raised and the arguments with
respect to them.

The last section in each chapter will consist of comments and recom-
mendations put forward by'me as Register of Copyrights. In some
cases, I will put forward alternatives or suggested possibilities for
methods of compromising disputed issues. My purpose here is not
to add one more burden to the, already heavy'load of proposals you
need to consider, but to help you to find ways of deciding among the
disputed proposals and debated points you already have before you.
I have opinions on some of the matters before you and I will be honest
about .expressing them when need be, but I have no axes to grind.
You, the members of this subcommittee, are the only decisionmakers
in this room. 1My aim is not to influence you; it is to help you, in any
way I can, to do your legislative job.

During my scheduled 2 days of testimony, I will first seek to give
you an overview of the bill and to show how its many parts fit together.
i will then start with chapter 1 of the new title 17 of the U.S. Code,
as revised by the bill, and .proceed by subject matter through to tile
end. I am attaching to this statement the drafts of the first five chap-
ters of the supplementary report, which I will use as the focal point
of my testimony. And depending on the amount of time we have, and
the way the hearing goes this morning, I will probably read some
segments from that draft.

On..-October 23, I will uo my best to give you the draft text of the
remaining chapters.

Today, I will try to cover the following topics: (1) Subject matter
of copyright. (2) Fair use and reproduction for educational and
scholarly purposes. (3) Reproduction by libraries and archives. (4)
General limitations on performing rights. (5) Secondary transmis-
sions-CATV.-normally known as cable television.

These topics include the three most important and difficult issues
remaining in general revision. I believe that all of them are susceptible
of reasonable solutions. iMy hope is that my testimony this morning
will not only sum up the results of the hearings on these hard issues,
but will also help your subcommitee succeed in finding these reason-
able sohltions and reporting a good bill.

Thain ou.
Mr. x.s.NSTENM:IEER. Thank you, PMs. Ringer. At this point I am

chagrined to observe that there is a vote going on on the House floor,
a recorded vote on the question of H.R. 7706. We will have to recess



briefly. We will, I hope, be back very soon. I hope you will indulge rs
in this difficult task of competing with the House floor for attentiAi,
We will;-recess for 10 minutes. Perhaps we can come back sooner.

[Recess.]
Mr. KAsTENrIER..The committee will-come to order.
You were saying, before we were so rudely interrupted ?
Ms. RINGER. Thank you, Mr. Chairman. I had just finished my

short opening statement. Perhaps I could give you, at this- point, a
brief summary of what the Senate full committee, the Judiciary Com-
mittee, did on Tuesday. I could do it later. It is a little hard to know
exactly how to fit it in, Mr. Chairman. It is going to be obtrusive any
time that I do it. I think perhaps now is as good a time as any.

One of the subjects I was going to talk about this morning was
directly affected by the Senate Jiudiciary Committee's actions, and
only one.

Mr. KASTENMEIER, Well, Ms. Ringer, use your own judg-ment in
the matter.

Ms. RINaER. All right. To summarize the information I have-and
I have seen nothing ini writing, for I just have notes of the conversa-
tions-the Senate full committee completed all action and ordered
the bill reported, with certain amendments. The Senate will be in'recess
next week, and the expectation, as I am told, is that there is no pros-
pect of floor action until November, but there is a good possibility of
it then, and that the chances of any referral to the Commerce Com-
mittee in the Senate, as happened last year, are remote.

There were three amendments to section 111 on cable television, and
I think I will just skip over them, because I am going to be discussing
that today. They were just clarifying amendments.

There was an amendment effecting the liability provision of section
501(c), which, as I am told, means that the subsection which permits
local broadcasters to sue as copyright owners in infringernent actions
under section 111, would be retained, but would be limited to cases of
willful and repeated violation.

The other amendment, which I think is the most important one with
respect to cable, was in chapter 8 of the bill. I must confess that the
information I have is slightly unclear as to the scope of this amend-
ment, but at least as far as cable, and perhaps with respect to the other
review activities of tlie ratemaking part of the tribunal is concerned,
apparently the time limits, the so-called stretchout, was expanded
from 6 months and 5 years to 3 years and 10 years. In other words,
the review periods would be substantially increased, leaving the exist-
ing fees in.effect considerably longer.

'With respect to the mechanical royalty section, there was one clari-
fying amendment, which I don't think I need to go into. But, the most
important thing was that the 3-cent rate was reduced to 21/2 cents.
That was a very simple amendment.

'I think the votes there were not record votes, but I canot be sure
This is informal information I was given.

]Most of the substantive discussion in the Judiciary Committee was
over the Mathias amendment, which, as you can recall, is not before
you in the form of legislation, and was introduced only at the full
committee markup session. I really don't know exa-tly what the lan-
guage is, but, in effect, the Mathias amendment was accepted. This
would set up a compulsory license for performances by a nonprofiit
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public brqadcasting organization. Instructional, television has an.ex-
emption, but the public oroadcasters, both radio and television, would
have a compulsory license for performance of nondramatic literary and
musical works. I gather that there were some minor amendments in
favor of the copyright owners, but essentially the Mathias amend-
ment was accepted. L-am told it was pretty one sided. I was told that
there were three supporters of deleting or not accepting the Mathias
amendment, and that probably the other eight were m favor af it.

The Bayh amendment was not put forward..I gather Senator Bayh,
who was there, indicated that he had changed his mind and was with-
drawing it. This is the amendment of section 112, that would take any
limit off of the-number of video tape recordings that an instructional
broadcaster could make and shop around. That, apparently, has been
taken out of issue, as far as the Senate is concerned.

The Judiciary Committee adopted the changes that the subcommittee
had suggested in section 301, which is the section dealing with the
preemption of State law. But, an additional issue, which has been
raised by the Justice Department, that h.ad not been adopted by the
subcommittee, was raised in the full committee. An amendment was
put forward by Senator Burdick which was aceepted, and this would
make the preemption of State common law not applicable to sound
recordings that had been fixed before February 15, 1972. In other
words, these would still be subject to protection, or whatever you
want to call it, under the various State laws that had been enacted
since record piracy became a big problem. This i's obviously some-
thing I will addrcss myself to in detail when we come to that chapter.

Probably the most startling thing that happened was a proposal by
Senator Abourezk to shorten the copyright term. I don't know all the
details of this, apparently it was not accepted, but the vote was very
close. I think most people had not expected it to be an issue, so what
happened came as a suiprise.

There was some discussion of a so-called ballroom operators' exemp-
tion, which has not been put before you in testimony but has been dlF-
cussed in the Senate. I think you may have received some mail on it.
It was voted down. This was a proposal that ballroom operators and
similar entrepreneurs be freed from vicarious or related liability in
the. case of a situation where an independent contractor on their
premises is actually choosing the music to be played. In this case, the
vote was fairly one sided against the amendment.

There was a proposal to delete the entire royalty tribunal, and this
was defeated by a voice vote. Apparently, this was not a widely sup-
ported amendment. I would say, of the things the Senate did, the 21/o-
cent matter, the stretchout, and obviously, the Mathias amendment,
were the most important amendments.

If you have any questions, I will try to answer them, lut I must
confess my information is sketchy.

Mr. KASTENmrFE.ER. Did they not consider the performance royalty
for musicians ?

'Ms. RiGc.En. TMy impression is that the point was not raised or dis-
cussed at all. I did ask directly and received a direct answer, that the
questions of educational exemptions and library photocopying were
not raised or discussed at all.

Mr. RAuI.SrACK. May I ask a question ?
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'Mr. RAMISBACK. Well, what ,reason' was given, or what reason ever
hiaslbeen given for not'taking.-up-the-performance royalty in the Sen-
ati ; I think -there must be a -reason. Is fitbecause another committee
'inight take it up, or what ?

Ms. RINGER. NO, it is somewhat complicated, but let me try to
explain it, as-I understand it. Section 114 of:the 1974 bill before-the
Senate action was the most controversial issue in the Senate last year.
It was one of-the reasons for the referral to the Commerce Committee
of the bill for the 15-day period. And the Commerce Committee did re-
port the bill after the-15-day referral, with some changes in section 114.
When it came to thie floor, -the issue was verys vigorously debated on
the first day of the debates. And it was-pretty apparent that it wasn't
going to go.

And after considerable discussion, 3 days later, I believe, the
Senate deleted the whole provision as far as the performing rights are
concerned. There is still section 114, but the performing rights Went
out.

In his final remarks in the Senate, Senator McClellan in-
dicated that this did not preclude Senator Scott, who was, the prin-
cipal supporter, from reintroducing the bill as separate legislation.
I have forgotten exactly how this was declared, but a statement was
made publicly that Senator Scott would be expected to hold hearings
on the separate legislation. In fact, in the 94th Congress, he did intro-
duce this as separate legislation and Representative Danielson has
done the same thing. This is the same bill. It is in the form- of an
amendment to the 1909 law.

And it wns the subject of hearings in the Senate the day after you
had hearing-; on the same subject. I believe that it is still being con-
sidered there in, the context of separate legislation as an amendment
of the i909 law. One could infer that the managers of the bill. which
include, obviously, Senator McClellan and Senator Scott, have agreed
to deal with it as a .separate problem and not put it into the discussion
in the committee of the general revision bill.

Mr. RAILSBACK. Thank you.
MIs. RINGER. DO you have any other questions ? All right, I will now

seek to give you a very brief overview of H.R. 2223, to try to preface
a much more detailed discussion of the individual sections and chap-
ters and issues.

The earliest drafts of the bill were prepared in the Copyright Office
after the study period was over. I believe that it is appropriate to go
into a little detail of what was done. We did collect a mass of writings
on the subject. The question of copyright re' ision, obviously, has a long
histor and has produced an enormous amount of commentary. We did
go through all of this in an attempt to observe what it contained in a
.substantive way. More.importantly, for this purpose, we got together
all of the revision bills that had been introduced, going back to the
1920 s, and most importantly, the product of a very major effort that

,had been conducted J ust before World War II which .produced what is
,known as the Shotwell bill. There was a blue-ribbon committee, chaired
by James Shotwell, of ihe Lehgue of Nations and Columbia Univer-
sity fame. It had produced an excellent bill for the 1940's -but it
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'died when.the war came" I rdon't thinik that' speaks to any fault in the
bill itself, but theimpe'tus just went out of:it.

We'also put together, by subject, all of -the foreign bills we;'could
find' that bear on this.'They fall into very clearcut patterns. And' we
atteinpted' to try to integrate all of this information to see how all of
these different things decided or proposed to decide certain questions
-We did this to make sure we weren't missing anything and to see how
others have tried to fit the subject matter together in some kind of
rational'way. -

'I don'tthink in' the end we really copied anything. BWe integrated
and absorbed it, but, I don't think there is anything in this bill now
that was ever really copied from anything else.

'On the other hand, it is a curiosity to find that your bill has been
'adopted in some-foreign countries and in some foreign treaties. In
other 'words, we had. legislated and made treaty law by this long-
daawn-out legislative process.'There is a certain irony to that. It is
startling to see the language' we are familiar with here turning up
in-transiation in other laws.

In any case, patterns are detectible throughout the whole range
bf this previous effort and the effort throughout the rest of the world.
These things do fall into predictable categories. I think if you go back
and read our earliest drafts from 1963 and the 1964 bill, which was
our first essay in this field, I think you will find the structure almost
the same. There have been, of couirse, some additions.

Title I of the bill is the basic revision of the present title 17 of the
United States- Code, which is tlie 1909 law, as amended. That is all it
is. It does not contain anything else.

The title falls into eight general subject headings, which are the
chapter headings listed on the first page of the bill. I certainly don't
need to go over them for this purpose. But, this does not exhaust the
subject matter of the bill.

I might add in this connection, Mr. Chairman, that the eighth of
these was added in the Senate after you finished your work on the
bill in 1967. It does establish the Copyrlight Royalty Tribunal, which
has grown in the scope of its duties since its original introduction into
the bill. Originally, we had only seven chapters. And then tucked
between titles I and II are a whole range of transitional and supple-
mentary provisions which are very detailed but contain some interest-
ing little nuggets here and there. And I will try to point them out to
you, when we come to them, although I do not believe that any of them
were raised in any of the testimony except that of the Government
witnesses on the second day. And I will try to point those out to you
'when we come to them.

Then we have title ]I, which is a completely separate piece of legis-
lation, namely, the Design Protection Act, which was the subject of
hearings in the House and it passed the Senate three times. It passed
twice separately and the third time as part of this legislation in 1974.
But, it has not been integrated quite as well as it should be. It just
starts out "title II" and then you have the introduction. And I think
someone, and I believe it was the Department of Commerce, safd that
it should be integrated better, because it may not be clear in a different
context, if this were enacted into law, what titles you are talking

57-786--0--pt. 3-26



1786

absout. And I do believe some decision should be made structurally
as to how this should be handled. I don' tk this is anytliingothat
need concerni us deeply, but I do make that observation, because, in all
candor, Mr. Chairman, the title wasgrafted onto this bill for strategic
reasons rather than in an effort to try to enlarge, the subject.matter of
general revision as such.

Chapter 1 of title I covers almost all of the testimony' that you
heard in bulk. I would say that the vast majority of the testimony
'you heard is covered under chapter I someplace or another. In
fact, the vast majority is covered between sections 106 and. 116.
And I do think this can be a little misleading, because the guts of
the bill are not confined to those big money sections. The bill is a reform
bill and it is not a bill that is intended to give people more money.
It is an effort to try to bring the law up to date. In fact, I 'think
-that anyone simply reading the testimony that was given here in the
first 13 days would get the impression that'the issues were simply that
certain interests want more money, or don't want to pay more money.
That is not, basically, the issue that is presented by-this bill, of course.
And I believe in going through this I can convince you of this, if
you are not already convinced.

Chapter 1 falls into four parts. The first section, obviously,
is definitions, which I think would be wise to include at the very
beginning.

Sections 201 to 205 cover the subject matter that can and cannot
be copyrighted. Section 106, which is a. very fundamental provision
of the bill, lays out the exclusive rights of the copyright owner in
general terms. Then sections 107 to 117, are the limitations or quali-
fications on those exclusive rights. and inevitably, that is going to
be what is most'of what we are tallcing about.

With respect to the definitions, these have evolved very slowly, and
in some cases torturously over the legislative process, but I think that
most of them are now fairly well settled. I don't recall that there
was any extensive challenge to any of the language in 101. There are
some separate definitions in the cable and jukebox sections, namely,
sections 111 and 116, because those are the only sections in whicl
the terms that are defined are used.

The definitions in 101 are there because they are used in more
than one section. Now, this can be a little tricky, because, for example,
you may look at section 105 on U.S. Government works and,,for
instance, say you are talking about a work of the UT.S. Govermnent.
then what do you mean? W ell. the definition is in 101. And it is there
only because the term is used in a not terribly-important way in chap-
ter 4. And we already had a letter to the 'Washington Post sating
that the bill is faulty because works of the U.S. -Government is not
defined. However. it is defined, but it is defined in section 101, and you
have to look for it.

Now, some of the definitions are extremely important in connec-
tion with substantive issues, but I will try to discuss them in rela-
tion to those issues.

The subject matter of copyright, as such-the scope of the copy-
rilhlt law in terms of the workg it covers, as distinguished from the
rights it gives-is covered by sections 102 to 105.
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In thereport that you have before you in draft form I have singled
out four issues that were raised in hearings and elsewhere in rela-
tion to these four sections. Actually, there were no issues' raised in
connection with section 103. I have tried to put :them forward to
you in the form of four questions or issues to be considered. It
is hard for me to say, Mr. Chairman, how I ought to handle this. A
lot of this is not of overwhelming importance. I would ask that, if
you could, you would look at the tquestions I have put forward on
that first page. I will' cover the ones that I think are worth men-
tioning here. I would hope that you would consider them in the mark-
up, if you don't consider them now.

I think that the main one, the one that you should consider most
directly, is question No. 4,v which has been raised by several witnesses
for the Government, most particularly -in a letter, which you may have
received, from NASA. This is a section which has been very, very
controversial in the past. I think that you would find the legislative
history of this surprising in view of the shortness of the section and
the fact that you didn't hear more public testimony on it.

The question is essentially whether the prohibition against copy-
right in U.S. Government works is too broad or too narrow. It had
been an inflammatory provision at one time, but I do believe that a
great deal of the heat has gone out of it.

The Commerce Department, in its testimony on the second day of
hearings, called attention to the National Technical Information Serv-
ice, the NTIS, which does have a statutory mandate to operate a clear-
inghouse for the collection and dissemination of scientific, teclmical,
and engineering information. I would say, on the basis of my own
lnowledge, that. most of the material they publish is not written by
Government employees. It is written by independent contractors.
Therefore, there is a question, initially, in my mind. as to whethber
or not a lot of the stuff they do publish isn't copyrightable if the (ov-
ernment, if the executive. branch, chooses to make it subject to copy-
right. However, NTIS does not feel that way. And under its statutes,
it is required to be as self-sustaining as possible and not to' force the
general public to bear the publishing costs that are essentially for
private benefit for the benefit of the research and development com-
munity. The lack of copyright prevents NTIS from combating very
extensive photocopyrighting, And they are mainly concerned with
that, both in the United States and abroad.

The Department of Commerce therefore urged an amendment to
section 105 that would allow it to secure copyright in NTIS publica-
tions, noting correctly that a precedent does exist for this in the Stand-
ard Reference Data Act involving Bureau of Standards publications.

The NASA letter, which came in not too long ago, made three spe-
cific recommendations with respect to this section. One is an old issue
that in my report I attempted to cover historically, and'that is to allow
exceptions to the prohibition. The 1964 bill did contain a provision
that would have allowed the Government to secure copyright in pub-
lications by Government employees or dfficials written as part t(f their
duties in exceptional cases and under certain circumstances. This
was strongly opposed, and was dropped, I believe, in the first bill that
was the subject of your hearing in 1965.



Second, NASA would like to'malie clear that ths prohibition ap-
plies only to domestic copyright pr 6tection. 'They argue that the ra-
tionale for denying copyright iis. U.S. Governnment publications is:
intended to have no effect on protection of those 'ior!ksabroJd. If the
rationale is that the public is payingc for the Woik and therefore oughlt
to have it free, this certainly doesn t apply to publication in foreign
countries. And there is, apparently, a desire,.and a very strong desire,.
to license foreign governments and foreign publisheis to publish U.S.
Government publications. Thei argunment is, and I am quoting, not
to "require a giveaway of U.S. Government works to foreign nationals
and foreign governments."

Mi' I'S TENXMEEr., Let me just ask this, although it is a different
question. Does, in fact, NASA sell these coinpilations or periodicals
as the U.S. Government Printing Office sells its publications?

frs. RINGER. NASA has an extensive licensing program and does
collect money, both here and abroad. NTIS is the one that is wanting
the copyright in their publications domestically and internationally,
too. I think that NAS.'s interest goes to a lot of other things besides
publications, such as the badges tnat the astronauts wore and that sort
of thing. And I think that thev are not seeking domestic copyright.
They lwant the bill or the report, preferably the bill, to malie clear
that nothin_ in section 105 affects their right to license and collect
royalties for foreign uses of works, publications and other things.

Thirl, there is in section 8 of the present law a saving clause that
indicates that if priva'te weo-ks are published by the Government, that
doesn't throw them into public domain. We didn't see any real need
to keep this. WCe felt it was self-evident, under the revised provisions,
blit NASA still is worried about this. And I would say on that, that
the Copyright Office can't see much objection one way or the other. If
they feel it is important, then we would not object.

The Postal Service is also putting forward some proposals which
have not yet been put forward ofliciallv to either House of Congress.
T have summarized the gist of their proposals. They boil down to a
desire to protect exclusive right in postage stamp designs. The argu-
ment is that since the Postal Service has ceased to be technically a
government agency, it should be entitled to operate as a private cor-
poration in the copyright area.

I will givo you, very briefly, what I indicated in the report is our
position on some of this material, as follows:

The Copyright Office prefers to take no position on the request
of the Department of Commerce for a specific exception allowing copy-
right in NTIS works. I feel this is strictly up to Congress.

'We adhere to our position opposing a provision for setting up
machinery to allow copyright in government works under exceptional
circum'stances.

We agree with NASA that the copyrightability of U.S. govern-
ment works in foreign countries should be made clear, but we should
prefer to accomplish this in the report.

We have no real objection to retaining the ,ving clause now in
section 8, but we still doubt whether it is nec, ary.

We have no objection to a construction of c statute that would
treat works of the U.S. Postal Service as private publications, eligible
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f9o:-Copcyright, but webeliev,e that, all -those works, including the de-
signs .of postage stampsi,, ,sould be sU.'bject to the same conditions,
.orimalities and time linmits, as other copyrightable works., In other
.ordis, we are, not, dis.,greeing, essentially with, the argument that
since'tihe Postal Service.,is now a private corporation in some respects
that they should, potentially, be able to secure copyrights and ex-
,ploit them and I,supppse. this should be expanded to postage stamps.
But, I don't think this should be.completely unlimited. I don't think
,they should be able to-get. wi automatic copyright against the world
without the use: of a copyright niotice/and with no limitations on te.rmn
:and so forth. And I think that since the issue has been raised, it might
be wise to include sometiing in the re'port on the subject.

·MTr..Chairman, the other material I have in chlapter 1 is important.
And I think it does deserve consideration, but I am wondering whether
'we should take the time of the committee on things like,architectural
-works and this loop-hole concerning stateless persons under section-
104 at this point. The expropriation question, which is now in section
104, has been moved bly, the Senate in the subcommittee and now in
'section 20i. I would prefer to discuss it in the context of ownership of
copyriglt, rather than protection! of foreign works. It was really mis-
plaeed before, in my opinion.

Mr. KIA8sTFNMEIEr. In the interest of time, I think you ought to move
on and we can take due note of the issues as you note them, as they
.-arise at each point in. each of the sections ana chapters. And if you
have not covered them, we can look at them. So, I wouldcproceed so
·that we may, indeed, cover as much ground as.time permits.

PMs. RINWeMR. Thank you, BMr. Chairman.
Chapter 2 of my .report-and I would identify the issues under it

-as, fair use and reproduction for educational and scholarly purposes-
was the subject of a -rather lively debate before your committee. This
was, for somebody who.has been through the wars on the issue, a little
·curious, because it was, in my opinion, somewhat difficult to identify
a single educational position. I think your questioning, the subcom-
mittee's questioning of the educational witnesses, brought this out-
that there seemed to be several .positions being put forward there, and
they wern't necessarily consistent with each other. I think there is a
pattern to them however. And, in fairness, I think that a solution to
this probleni can be found.

The sections that are involved are principally 107, concerning fair
-use and setions 502 and 504. concerning remedies for infringement,
iiamely, the injunctions section and' the damages section.

The issue that we are talking about now has an enormously long
and difficult history. I don't think anyone can really understand the
testimony that was put forward in mid-May on this without knowing
-something about that .listory. I will summarize. it as briefly as I can,
hy saying that the educators, in the mid-1960's felt very strongly that
fair use was not a sufficient guarantee with respect to classroom teach-
ing and that obviously photocopying machines were being used exten-
sively in day-to-day and face-to-face teaching activities. They were
very concerned that broad language dn fair use. or the lack of any
language with respect to fair use would imperil their present activities
and would endanger individual teachers, and would subject them and
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their superiors in the school system to the possibility of infringement
suits. They felt; as they-expriessed to you, that the mos~t imaginative
teaching that is done involves using this whcle range -of new inven-
tions that'have been adapted; in some cases very ingeniuosly, for day-
to-day teaching. These include, but are obviously not limited to the
photocopying machines.

There was a quite sharp confrontation in 1965 in the hearings be-
'tween the authors and publishers -on the one side, and the Ad Hoc
Committee of Educational Organizations and Institutions on the
other. And the center of' the issue was section 107. The ad hoc com-
mitte was urging that it contain a more expanded language, which
referred to teaching, plus a very broad educational exernption, which
wasn't exactly the same as the proposal that you had put before you,
but-was similar-in many respects. And the crux of that proposal was
that if -the activity was nonprofit, was for no commercial purpose of
any kind, and if it was for the purpose of teaching or scholarship or
'research that it be allowed, without any limitations. This was com-
bated very vigorously by the authors and publishers, as you saw in
MIay.

A long and very difficult series 6f negotiations ensued. And your
subcommittee played a very creative role mn trying to worlk out a solu-
tion. Mr. Fuchs, your majority counsel, chaired a meeting which
was a turning point and at which there was a considerable degree
of accommodation and consensus achieved. It covered the whole
range, at least as it was-then viewed, of educational activities, in an
effort to figure out what was fair use and what was not. The thrust of
the meeting was thet we will retain the fair use provision. It had been
pared down to its bare essentials. But the basic compromise was to
restore it and perhaps augment it a bit, especially by referring to
teaching, and to include in the report a very long and detailed and
explicit discussion of what the subcommittee viewed as fair use in the
context of educational photocopying and other forms of classroom
activity. This succeeded, and it succeeded after your hearings were
finished, but the success was reflected in the Senate hearings that were
going on in 1967 at exactly the same time the House passed a bill.
And at that time. the ad hoc committee indicated a willingness to ad-
here to the agreement, if certain things were done. They had a menu of
things that they wanted changed, bu't they weren't of a fundamental
nature. Well, obviously. the Senate could not change the House report.
So this was left a little bit dangling, because the Senate hod had
nothing to do with your subcommittee's report, which had been adopted
by the full committee. That report language was obviously a major
part of the compromise.

And also, there were a few things that they had asked for and that,
when the Senate acted, it didn't do. They were not major. but the Sen-
ate didn't do them. They did do some of them, but not all of them.

There were, I might say, some changes in the remedies section, not
the injunction section, but with respect to statutory damages that did
insulate, in a sense, infringement by teac:.crs, up to a point. It wasn't
as much as the ad hoc committee asked, though.

And then the cable issue came into the picture. There was this long
hiatus. And the subject was barely discussed at all during this time.
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There was, as you know, a big issue over computer uses, which.lapped
over into the educational a.rea. There waslegislation-aimed at setting
up the.National Commission on New Technol1gical UIses of Copy-
Yighted Works, which-sought to deal with that. And thelibrary photo-
copying issue was extremely lively in that context and in 'the context
of the general revision bill. But, the classroom teaching question was
quiescent.

But, the compromise, if that is what it was, just could not hold to-
gether that long. It was not nailed down tight enough. And mean-
while, the Williams V Wilkins case was pursmg its way through the
courts. In 1973, after all of these years, the Senate :held a hearing
which included this very issue. It had been raised again by a letter or
letters that had been sent to the Senate, indicating that we, that is the
ad hoc committee, were going back to our proposals for a complete
exemption. They gave the reason why. And the why was essentially
that they had been scared to death by the Williams & Wilkins case.

The Commissioner's report, the lowest court opinion in that case,
which was in the Court of Claims and doesn't follow the usual proce-
'dure in this type thing, had been a very sweeping victory for the au-
thors and publishers. And the educators and the classroom teachers
and the higher education community had been very concerned about
all this, because this was an interpretation of a fair use. The TVilliarms
& Wilkins case ran counter to what they had felt had been agreed to
as the metes and bounds of fair use in the early discussions. And they
,were insisting either that there be an exemption, a complete exemp-
tion, or that the Williams & tilkins case, as it then stood, be reversed
by legislative process. They asked that certain further safeguards,
which wetie similar, although not exactly the same, as the ones they
had put forward in the Sen'ate in 1967 be added to the bill. This wqs
greeted with a certain amount of outrage, as you probably know, be;
cause they felt that, well, you make a deal but now you are going back
on it. But, it wasn't that simple, ~Mr. Chairman. There had been a long
delay.

Nevertheless, we were back, not quite to space 1, but almost.
And the testimony you heard is along those lines. But, yet, if you look
at the whole picture ver' arefully, going back to the beginnings and
trying to trace it throu:gh this. agreement that sort of broke down-
and the structure of th:ei agreement still exists-and if you read the
educators' testimony carenllly, I believe you can see that the approach
that your subcommittee took is a viable approach, if certain things are
done.

Again, I cannot do this justice, but let me give you, if you will
forgive me for using the term, the bottom line of this chapter from
my statement:

The tortuous history of this provision (section 107) has finally pro-
duced a text that satisfactorily expresses the legislative intent and, as
far as it goes, is acceptable to the interested parties. That is, nobody is
wrangling over the wording of section 107, as such, anymore-and aside
from the Department of Justice no one has suggested any ehanges.

The Department of Justice suggested changes that 'were sort of'
outside the area of basic issue. We therefore feel it would be unwise-



and, unnecessary to tinker with the language any more. .We think
we'ire got that-pretty well nailed down. ,

But, the clarification of legislative intent, is something else again.
Andthis is why I tried to summarize the present positions,,taking into
account the history and, the hearings that you have held. And the
·summary of positions is.as follows:

First: There is general agreement that, because of the importance
of the problem. and the lack of judicial precedent,, Congress should
-clarify itsintentions as to, whether or not certain education al practices
are or are not to be considered fair use, but witiout freezing the
application of the doctrine or opening the, door to widespread abuse.

In other words, you have to address this problemr. somehovw, either
in the report or in the legislation.

Second: There are essentially two ways of accomplishing this: (1)
by a detailed interpretation of fair use in the legislative report: or
(2) by ari explicit statutory exemption.

Third : Following extended discussions, the authors and publisheirs
agreedto the present wording of section 107 and to an interpretative
commentary with respect to educational uses along the lines of the
1966, 1967, and 1974 legislative reports; that is, the Senate legisla-
tive reports.

In other words, and I didn't mention this in my copy here, but I
suspect you know it very well, the Senate 19 74 report adopted all your
language, or practically all, but with some changes which probably
ought to be examined. The authors and publishers have consistently
.and strongly opposed any explicit educational exemption.

Fourth: Although the educators consistently favored an explicit
exemption-and they never completely gave up onl it, for that was
alwavys their first choice-they did agree at one point to' accept
the approach of a legislative interpretation of fair use on certain
conditions, including the expanded wording of section 107--and that
'has not been accomplished-certain changes in the language of the
commentary, and further insulation from liability froml innocent in-
fringement-and that goes back to chapter 5. After the first Commis-
sioner's decision in favor of the copyright owner in the T'itlianm &
'W1lkins litigation, the educators returned to their proposal for an out-
right exemption, which clearly remains their first choice.

SMr. RAILBACK. Where is she reading from ?
MBs. RINGER. I am sorry, I am reading from page 26 of chapter 2,

-down at the bottom. I am going to skip around a lot, thoughl.
However, it also appears that the position of the educators is still

flexible enough for them to accept the approach of a legislative inter-
pretation of section 107, provided it is sufficiently clear and reasonable
from their point of view, and provided certain changes are made
elsewhere in the bill.

IW e take the position-and now I am on page 27-that the proposed
exemption for educational uses is much too broad. But, in any event,
we seriously doubt whether satisfactory statutory language for this

_purpose could ever be achieved. The situation is one that really calls
for the flexibility of a fair use approach, rather than the rigidity of an

·outright exemption.
At the same time-I am reading from page 27-we recognize that

the interpretative language in the 1974 Scnate report, consists, with
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some changes,rof a text prepared nearly 10 years ago by your subcom-
mittee. Given the importance of this section and of the-committee ie-
ports to an overall solution of this important problem, we recommend
that the commentary be carefully reviewed and, where necessary, re-
vised to take account of some of the criticisms leveled at particular
statements or omissions. 9

Over the years, the educators have argued off and on, and again, to
you in 1975, that under the present law they enjoy a not-for-profit
exemption with respect to educational uses other than performances.
And this is simply not so. The only not-for-profit exemption in the
present law applies to performances and nothing else.

But, the commercial or nonprofit character of a use, although it is
not necessarily conclusive with respect to whether or not something
is fair use, in combination with other factors certainly plays an
important part in determining whether something is fair use; that is,
if something were an infringement if it were commercial, it might not
be if it were nonprofit. The motives and purposes of the use play an
important role with respect to fair use decisions. I think it would
certainly be appropriate to emphasize this point in the legislative
commentary dealing with fair use and educational photocopying.

There was a letter to Chairman Kastemneier, sent on August 1, 19T5,
which I think is worth noting here. The parties that participated
in. the testimony on this subject through their representatives have
apparently heard your plea that they get together ahd see if something
couldn't be worked out, and they have been meeting. I believe that volu
will know the results of this before you finish your work this fall.
I can't guarantee it will produce much of anything, but at least the-
parties, thanks to you, are talking again. And I do feel this will play
a role in what you say .about fair use and educational copying in the
final report. I aw on't pursue this down to the ground, Mr. Chairman,
but essentially whatl Iam arguing here is that if you go back to your-
original idea, which was to deal with this through a fair use section
and a rather elaborate explanation in-the report, and if you reexamine.
the language you came up with in 1967 and seek to bring it up to date
and take into account some of the points, that have been made, then-
I believe that this is a preferable approach and it is acceptable to the
educators, provided certain further insulation is written into chapter 5.,

Now, Professor Raskind proposed that.there be no remedies other
than actual damages. It seems to me that really you migoht as well not
give any protection at all in this area. But it does seem to me that
there are things you can do with respect to presumptions as to fairl use
in the case of individual teac!hers. I think there are certain further
amendments you can do with respect to statutory damages, perhaps
directing that if a teacher is completely innocent then statutory dam-
ages, not actual damages, but statutory damages be waived. This might
be the nvay out of the problem. And what I.?m basically suggesting is
the problem really, as I judge it, is r,.t as serious and not as insoluble,
as it may appear from that testimony,

Mr. RAILSBACE. Could I just ask one quick question?
Mr. IIASTENiMIER. Yes.
Mr. RArLSBACH. You know, I appreciate your remarks, except you,

go on later to express the difficulty that is going to'be encountered in
having individual teachers obtain permission. And you suggested a
clearinghouse. Are you going to go into that at all.



1794

AMs. RINGER. Yes. I felt I had to address that last paragraph.
Mr. RAILSBACr. I think you are right. I think that is why they think

that not for profit has been excluded, because probably nobody, has
vir enforced it.
Ms. RINGER. That is right.
Mr. IASTENmiEIFR. At this point, I regret we have to interrupt again.

We have had the second bell on a recorded vote on the floor. Accord-
ingly, we will recess for 10 minutes, and try to reconvene one more
time before lunch and see if we can.complete our work. So with that,
wewill recess until 11:55. The committee stands-in recess.

[Recess.]
Mr. KASTENNIER. The subcommittee will come to order.
The Chair will announce that we will proceed as far as we can. If

we are interrupted by another vote, we will conclude today's hearing
at that time. Otherwise. we will proceed for perhaps a half hour or so,
covering as much ground as we can and then we will adjuorn this
part of the hearing over until 2 weeks from today, until the 23d. We
are in competition not only with activity on the House floor, but at
least one sister committee commands the attention of a couple of our
members. So, we will not protract this morning's excellent presenta-
tion. But, you may proceed.

Ms. RINGER. Actually, I had completed my presentation, effectively,
on chapter 2 of this draft report. Mr. Railsback had asked a question,
which I think was very germane, and I would invite other questions if
the subcommittee cares to.

Mr. KASTE.NMEIER. If the gentleman from New York has no ques-
tions, I have no questions to present at this time on that chapter. I
would prefer that you continue.

Ms. RINGER. The next chapter is a long one and it covers the entire
range of problems in section 108, which is entitled, "Limitations on
Exclusive Rights: Reproduction by Libraries and Archives." But one
of the themes of the chapter, which I will try to bring out this morn-
ing, is the interrelationship between section 107 on fair use and: sec-
tion 108, the specific library and archival exemption, and that is an

·extremdly important underlying problem here. I think that the best
way to address the problem is probably by considering the two
.sections together.

The history of this legislation, as it applies to educational uses is
tortuous, and I would say that the same is true with respect to library
photocopying as an issue. But, ill addition, it has been startlingly sub-
ject to zig-zagging. And I can only summarize the situation before the
Senate consideration of the bill in the early 1970's as one of an agree-
ment to disagree, which produced legislative inaction. The library
photocopying problem has been with us for many, many years, for
many decades. As I tried to bring out in my legislative history in vhis
chapter, it was the subject of dispute between libraries and publishers
back in the 1930's. It rwas the subject of law review articles and a pro-
vision in the Shotwell bill, which I mentioned, in the 1910's. That pro-
vision actually dealt with this problem, too. And it was the subject of
something that was rather unpleasantly called a gentlemen's agree-
ment of 1935, which mostly dealt with microfilm and particularly
photostating. The dimensions of the problem were very different, of
·course, but the problem was there then.
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And the gentlemen's agreement, as it was called, did allow a library,
archive, office, museum, or similar institution owning books or period-
ical volumes in which copyrights still exist to make and deliver a
single photographic reproduction or reduction of a part thereof to a
scholar representing in writing that he desires such reproduction in
lieu of loan of such publication or in place of manual transcription
andisolely for the purpose of research. You see, it required a written
certification. It is not too clear what this agreement was. The practical
experience with this agreement was that it apparently was not too
successful, but it did give a certain amount of stability to this problem
as long as the photocopying activities of libraries or in libraries were
necessarily limited by the cost of photostats and the inconvenience of
microfilm. And it is clear that this problem achieved entirely different
dimens' .s, both quantatively and possibly qualitatively, when the
photocopying machines came into very widespread use in libraries.
Aend I would say that event, in terms of impact, really hadn't been
fully felt even when you held hearings in 1965. I think that the prac-
tical problems have changed in dimension and perhaps in nature
since then.

But, in any case, I have tried to trace the early efforts to deal with
this problem in the context of revision. I think it is perhaps to the
credit of my predecessors that this was recognized as a problem. and
that one of the studies in our revision series back in the 1950's was
devoted to this. This was really before there were so many Xerox or
other photocopying machines around.

The 1961 Register's report made recommendations on this. It is
very interesting to read some of these early efforts in light of the
circles that we have been around on this problem. But, I will not try
to reflect them too much here, because it is too complicated.

In any case, we did attempt to get a library photocopying section
in the earliest draft of the bill that was given public circulation. And
it was strongly opposed by the authors and, to some extent, the pub-
lishers. The library community was not really organized in opposition,
but it was getting that way when this was under consideration. And
undoubtedly, the discussions that were held on that section of the pre-
liminary draft contributed to the library community getting organized
on this section. But, in fact, the reaction was somewhat inconclusive.

By the time we got to the drafting of the 1964 bill, which was
the very first bill in the series that was introduced to the Congress, the
issue had been drawn so sharply that there was a moment-and I
remember the occasion very well-when lawyers representing the
authors and publishers on the one side and the library group on the
other side, agreed rather enthusiastically, but with a very bitter und-r-
tone, that we should drop the provision entirely from the bill and rely
on fi ,r use completely to deal with library photocopying.

But, because there could be no agreement as to what the library
could oi couldn't do in this situation, and because the agreement to
drop the provision was based on entirely opposite assumptions with
respect to what the present law was, we were not able even to have a
dialog on the subject in this forum.

Now there was some testimony, but it was very little and it was all
in terms of what fair use might or might not provide. There was no
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impetus such as that provided with respect to classroom photocopying,
MIr. Chairman, to have this committee spell out what fair use meant.
And all your reports in the middle 1960's said was that the parties
should get together and agree what fair use is. There was also encour-
agement with respect to the setting.up of a clearinghouse.

In any case, this uneasy peace was not destined to last for obvious
reasons. And as photocopying devices became a great deal more com-
mon and the use of photocopying maclines became much more perva-
sive in libraries, including small libraries, there was the impetus,
spearheaded prLnarily by the A merican Library Association-and
that is where I should say, in fairness, the broadest representation of
public libraries lies-an impetus to put in an exemptiobi that would be
similar to the educational classroom exemption. In other words, they
wanted something that would protect individual librarians and inslu-
late them from liability.

The impetus of the library )hotocopving exemption, what you have
now in section 108, was protection against unwarranted liability
of individual librarians. It was not an endorsement of interlibrary
loan arrangements, or library netwvorking at that tine. This was lurk-
ing there in the backgrounid, but the purpose of this initiative was
really to give librarians more assurances than they could have under
the fair use doctrine that what they were doing on' it day-to-day, more
or less spontaneous and unsupervised basis, was legal under the re-
vised law.

As a result, the library cornmmunitv put forward an amendment
to the revision bill which was the subject of considerable private dis-
cussion and was referred to in the senlipublic discussions that were.
held with respect to the National Commission on New Technological
ITses of Copyrighted Works. In fact, as part of that whole discussion,
Mr. Chairman, the question of library photocopying was introduced
into the mandate of the ·Comnmissiojn. And it. was obviously hoped
that that would solve the problem-that is, by putting it into the
Commission, then Congress, at that stage, would not have to solve
the problem in a detailed i ay. I am, perhaps, oversimplifying and
mixing the chronology of this a bit, but these things were going on
simultaneously.

To make a long story short, however, late in 1969, the Senate
Judiciary Subcommittee reported the bill to the full committee with
a library photocopying exemption which did not go as far as the
libraries wanted, but was a step in that direction and tliey did accept
some of the langage.

The authors and publishers did not accept that amendment immedi-
ately. Ithinlk that what we see here, if you lo(,. at it and attempt to
try to view it from a historical perspective, is this exploding tech-
nology and an effort on the part of the representatives of the people
affected by it to try to maintain consistent positions in the face of the
uncertainty of a revision bill. In fact, the MVillianms & Wilkins case
had, by that time, been filed and the problem had been entered into
the iudicial arena.

This history was very difficult to try to summarize. But, in any case,
Mr. Chairman, I will jump to August of 1973, when the Senate held
hearings on this issue. At that point, the Court of Claims Commis-
sioner had ruled-I am reading from page 13 of chapter 3-the
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Court of Claims Commissioner had ruled in favor of Vwilliamns &
Wilkins and the full court's reversal of that ruling had not yet
occurred. The librarians proposed an amzndment that was narrower
than their original proposal: In effect, it would permit making one
copy of a single article or contribution, or of a short excerpt with-
ot., further investigation. A library could supply a single copy of an
entire work after determining t.ha it was out of print.

The previous bill, the bill on which they were testifying, had drawn
no distinction at all between excerpts and single articles on the one
hand and entire works on the other. And, in effect, it required that
they not be available from trade sources, at all, if photocopying was
to be legal.

For their part, the authors and publishers, in general, appeared
willing to accept the approacll of section 108 as it then stood, which
would have applied only to out-of-print aht to unavs;lable material.
They did this reluctantly and with some drafting chLages. They con-
centrated their fire upon the librarians' new proposal.

rNext, another zig-zan occurred. In fact, two, in fast succession. In
November of 1973, the Court of Claims reversed the Commissioner
and held in favor of the Government libraries in the Williams &

Vilkilns case. And then in April of 1974, the Senate subcommittee
reported the revision bill to the full Judiciary Committee, with some
striking amendments. And it is what they did. in the context of the
victory of the libraries in the Wlliarms & Wailkins case in November
of 1973-that is to say, it is what the Senate Judiciary Committee
did in 1974-that is really the grounds on which you heard the dispute
in MKay.

In effect, the 1974 bill-and I am reading from page 14 accepted
the librarians' 1973 proposal, but added an entirely new piovision
stating that "the rights of reproduction and distribution unaer this
section do not extend to cases where the library or archives or its
employee: (2) engages in the systematic reproduction or distribution
of single or multiple copies." The library community greeted this new
subsection (g)(2) and the explanatory commentary accompanying
it with howls of outrage, arguing that its substantive contents had
never been discussed at hearings or elsewhere. and that it took away
everything that the other 1974 amendment had given.

I am not sure I made this sufficiently clear. because of my skipping
around, M3r. Chairman. What I mean to say is that the early 1974
amendment had drawn a distinction between excerpts and arti-
cles on the one hand, and entire works on the other. And with respect
to excerpts and articles-and I mean here a real single copy, not
nulticopying one at a time, but a real single copy-a real single

copy was permissible without much restriction. The line was drawn
between full text, which still had to be out of print or not available
from trade sourcet, in order to be photocopied. So that what they were
really arguing about, which was journal articles, was, in fact, freed
from restrictions on a single copy and not multicopying on a one-
·at-a-time basis. And the counterpart of that change was this restric-
tion with respect to systematic reproduction, which the authors and
.publishers generally accepted.

Tlheyv argu: that, as a technical matter-I am still reading from
pagc 14- a prohibition against systematic copying was implicit in the
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rest of the section; however, the. amendment allowing nearly unre-
stricted single copying of journal articles and similar works made an
explicit prohibition against doing this on a systematic basis essential.

That was their argument and the Senate approac', in 1974 accepted
this. But, obviously, all of-this has to be judged in the context of the
Williams & Wilkins case, which was going-on at that point.

The revision bill was reported by the full Senate Judiciary Commit-
tee on July 3, 1974, and was passed by the Senate on September 9,
1974, with two changes in section 108 dealing with videotape news
archives, and I - ill come to that later on. There was no debate on
the fundamental issues underlying the section.

As I was mentioning earlier, there was no debate again on Tuesday
in the Senate Judiciary Committee. As I mentioned, this issue has
been passed over in the Senate probably for strategic reasons.

Meanwhile, a great many of the groups and organizations involved
in the .dispute were filing briefs, as amicus curiae in the Williams &
Wilkins case in the Supreme Court, and positions on the legislation
were becoming increasingly inflexible and tenacious. During this diffi-
cut period, a dialog of sorts was reestablished, but no-consensus con-
cerning what the law ought to be and what the meaning of systematic
reproduction could be achieved under those circumstances.

As we all know, the Williams & 'Wilkins case was argued before
the Supreme Court in December 1974. In January, the two Houses.
including you, Mr. Kastenmeier, introduced the revision bill with
exactly the language that the Senate had adopted in 1974. And one
assumed that the 1974 Senate report, which was also considered ob-
jectionable by the library community, was still applicable.

Then, in February of this year. in a spectacular anticlimax, the
Supreme Court split 4 to 4 on the Wfilliams & IVl7kins case, auto-
matically affirming the Court of Claims' decision in favor of the Gov-
ernment -libraries, but effectively depriving that decision of any pre-
cedential weight, and wiping out any authoritv the Court of Claims
majority opinion might otherwise have carried.

I think this was debated a little bit before you, and I am not sure
it makes all that much difference, but I do feel that the judicial au-
thority with respect to 4 to 4 affirmance makes pretty clear that this
really wipes the slate clean and we are back to the beginning, as far
as ajudicial precedent is concerned on this issue.

NWe also must refer to the new National Commission on New Tech-
nological Uses, which incidentally, had its first meeting yesterday, and
which does have, within its mandate, +he question of photocopying, in-
cluding library photocopying.

And in the 1974 Senate report, there was a passage indicating that
the new Commission should give priority to this issue. Now, whether
or not this is still true, in light of later developments, remains to be
seen.

Mly chapter 3 contains a rather extensive analysis of this section,
which I included here for purpose of reference. I won't try to sum-
marize it. But, I will come to the analysis of specific issues, which starts
on page 25. As I indicated at the beginning, I do feel a very important
and perhaps slightly overlooked factor here is the interrelationship
between fair use and library exemption.
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The strange, eventful history of library photocopying as a copyright
issue has le~f a major question unanswered, and it can be stated three
ways: (1) Are the exemptions in section 108 essentially a definitive
statement of what Congress intends fair use to mean in this area of
library photocopying? (2) Or, are they supplementary provisions
augamenting but not re:tricting the present dotcrine? (3) Or, could it
be argued that, because section 108 says definitively that certain things
can be done and others cannot, the section prohibits certain activities
that might'be held fair use today?

.Now, the section has a provision that supposedly interrelates to sec-
tion 108 (f) (2), that says that nothing in the section "in any way affects
the right of fair use as provided by section 107," but this has already
been, and certainly can be, interpreted in different ways.

And I will give you one hypothetical question. Suppose,,for exam-
ple, that the bill were enacted in its present form and Williams &c
Wilkins reinstituted suit under the new law. The Court of Claims has
held that what the National Library of Medicine was doing consti-
tuted fair use under the 1909 law. Would section 108 change that re-
sult? nad the Senate report, the 1974 Senate report, simply doesn't
give you a clue as to the answer.

I am going to skip over some of the material in the analysis here.
I think I should mention that the problems have to be faced with
'respect to the videotape archives question, and the scope of the works
covered by the exemption; namely, does music get included in or in-
cluded out?

But, let me stay with the main problem here, which is the opposition
of the librarians to prohibitions, and specifically the systematic repro-
duction prohibitions.

Now, also, as you undoubtedly recognized from the startled expres-
sions of the authors and publishers when the librarians made this
,point, they are also opposing the subsection dealing with one-at-a-time
multiple copying, which has been in the section from its oirigins and
hadn't been opposed before. But, it is consistent with their position, I
think. Clause 1 of subparagraph (g) had been included in the li-
brarians' original proposal to the Senate, and had apparently been
accepted by everyone since its introduction into the bill in December
1969. The 1974 Senate report contains an interpretation that I think
is viable, and it clearly makes the exemption inapplicable to the sit-
uation where, even if it is not systematic, what is going on is really
multiple copying. The authors and publishers have constantly made
the point that if you limit this to single copying, it is meaningless
unless you make clear that this doesn't include maiking multiple copies
one at a time, because that is how books are printed and photocopies
are made, obviously.

In any case the crux of the issue is subsection (g) (2), which is the
systematic reproduction subsection. I will now read from page 33,
which states as follows about systematic reproduction:

By far the most controversial provision of section 108 is clause (2)
of subparagraph (g), and particularly its use of the undefined but
inflammatory word "systematic."

This has been presented in the library community as completely
taking away the exemptions (d) and (e) with respect to excerpts and
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articles and full text. If it is read in its broadest scope, "systematic"
might be judged that way. I think that. quite clearly, from the legis-
lative history and from tile Senate report, Mr. Chairman, that was
not the intention, but the librarians are also objecting to some of the
breadth of the language of the Seltate report. And I do include, on
pages 33 and 34, the entire text of that report, because I think you
should have before you, in deciding this issue, what the Senate was
saying it meant by this phrase.

-Now, the opposition to this is outlined in my statement. I also think
I should refer to a letter that was sent to both Chairman Rodino and
Chairman Eastland from David MIatthews, the new Secretary of
HIEW, who was obviously representing the N rtional Library of Medi-
cine as much as anything else in his comments. Al, d he supported the
outright deletion of (g) (2).

But, in addition, he suggested an alternative which would amlend
the section to refer not only to "systemimatic" but also to "unlimited"
reproduction, and make clear that the limitation only applies if the
reproduction substantially impairs the market value of the copyrighted
work. And that language, incidentally, conies from the fair use sec-
tion directly.

Secretary Matthews a.lso recommends avoiding any ambiguity in
the bill by having the bill include specific definitions of systematic
reproduction and fair use. And section 107, Mr. Chairman, is really
a definition of fair use, if Congress wants to go so far.

Next, theri is also the unanswered question that the Commissioners
of the new national commission now imown as CCNTU wrestled with
yesterday, which is what it is supposed to do with respect to library
photocopying now that tiings are in their present state in the Congress.

M{r. DRINAN. Mr. Chairmar ?
Mr. ICASTENiErIn. The gentleman from Massachusetts.
lMr. DRINAN. Would the people who put out learned publications go

along with Secreta r Matthews' compronise version here? Is there any
reason why the publishers of learned journals of medicine or astronomy
would say no?

JMs. RINGER. Yes, I think thev could possibly say no, although I
don't know. I judge this as an effort not to simply knock out the limi-
tation but an effort to compromise it. I don't think they would accept
the breadth of the language witho.it sufficient -explhnation in the
report, but I can't really speak for them. I think that the word
unlimited is equally objectionable from their point of view to the word
systematic from the librarians' point of view.

iMr. DRINAN. I thought HEW night hliee consulted with them in-
formally in an. advisory capacity.

IMs. RxINGE. MIy impression is that they have not. This language I ,
been floating around for a while, but I have neveLr heard it discussed
in the author and publisher community, and I don't know whether
they were aware of it before Secretary Matthlews' letter.

Mr. DRINAN. Thank you.
Ms. RINGER. I comle to the comments and recommendations on page

39. I first talk about the interrelationship betw.-en sections 107 and 108.
The librarians finally decided to seek expresb phIotocopying exemp-

tions because the flexible and untested docti'ine of fair use does not
provide enough assurance that some of the things they now want to
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do are le-ral. They object strenuously to, the provisions expressly
limiting te scope of those exemipions, because ' they far that these
express limitations will also have the effect of 'limliting the scope of
what a court miht hold to be'fair use today. On the other hand,
authors and publishers argue that, if.section 108 consists only of
unlimited exeimptions, they' would li -l'ad i ,da`n'impiopsibl'e5situation.
To take an extreme example, suppose that under the ilew li a library
were providing 'multiple copies' of niire toolig still 'in prit. ThiA is
clearly not covered by the ex emiption'i- sect'i' 18. Shou lthe library
be able to argue that, irrespective of- section 1608, ts iaotvtiies 'consti-
tute fair use under section 107, and 'support its positiotn Wi.th'exactly
the same armuments the National Library of 'ediciiie used in 'the
William , & FVilkins case? i

Although it has not been stated, or perhaps even perceived, in these
te'rms, I 'think this is the real- crux of the dispute over subsections (g)
and (h). Ifsection 108 were made'to supersede the fair use doctrine
completely, no limitations, such as those in,'.(g) and (h) Would be
necessary; the only exemptions woula be those stated in subsections
(a) through (e). As long as fair use applies to library photbc0pying,
without much more defiiitive legal authority as to its scope thlanniow
exists, some liJitations arie esential 'if section 108 is to settle any-
thing. .

No one is arguing that the fair use doctrine should b' made inap-
plicable to library photocop'yingind sucli ann'V tgument vould'be v.ery
hard to sustain. The very amorphousness, of 'tair Usse provides a neeed
safety valve. But as long as, the revipion-bill contains'both a section,107
and a section 108, the latter must put some express limi'tations on the
express exemptions it provides. It would be a mistake to delete sub-
sections (g) anrd (h) out of hand. What is needed is -a much clearer
statement in the report concerning the interrelationship between sec-
tions 1i07 and 108, and a careful look at the wording and content of
subsections (g) and (,h).

Let me now skip to page 46, which.deals with systematic, reproduc-
tion. I have some things to say about multiplecopying and the subject
matter of music and pictorial aind reeord and sculptural records.. But
I will come back to that.,

As indicated abo-a in paragraph. 1 of,this section of chapter III,
the Copyright Office believes that it would be a mistake to delete
paragraph (g) completely Instead, the meaning of fair use in the
context of library photocopying and section,108 must be clarified. As
a part of that process, both the language 6f subsection (g),(2) and the
commentary on it in the report should be carefullly reexamined in
light of the real concerns of librarians.

And I would say, in light of the, prop'osal put forward by Secre-
tary Matthews, that I think that is something that should be con-
sidered in this context.

A line must be drawn between legitimate interlibrary loans using
photocopies instead of bounA books, and prearranged understandings
that result in a particular i Jrary agreeing to become the source of
an indeterminate number of photocopies. To find that line and draw
it clearly is one of the most difficult legislative tasks remaining in the
revision program.

57-78--7---pt. 3-27
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hmid in view of what the Senate Judiciary Committee did Tues-
day, I think it is almost entirely up to you -at this point, because they
did not.take it up and make any effort to address this problem in their
markup.

I also indicate that I think (CONTU, the new National Commission
on New Technological Uses of'Copyrighted Works, should not be for-
gotten here. There .are legitim'nte things it can do. But, at the meet-
ing yesterday, at one point, there 'was a suggestion made that they
shouldn't try to reinvent the wheel and that the Congress has a long
history behin' tthis. provision. And I think that proposals are com-
ing to you, and maybe already have, that you should delay action on,
or you should make interim action, pending what CONTU does. And
I don't argue with. that, as long as you. lay a groundwork for what
it does. I do feel the interrelationship bet'weeh 108 and the Commission
sh6uld-be addressed inmyour repoit. I think it is important that you get
out of the Commission what you want. You created it and it should do
what you want.it tb do, in.ielatihn to this problem.

I will come back to the question of videotape archives, which does
need to be adcdressed in this context, Mr. Chairman. A problem arose
in the, context of a. hassle between CBS and Vanderbilt University
over the archives that Vanderbilt started building of the Walter Cron-
kite program. That, essentially, was the start of it. They are now
doing all :of the nitwork programs, and without authority. And, as
these thihngs gow, 'they have stafted editing a little bit and' they are
distributing duplicates of the videotapes'and so on.'They are coin-
piling some programs 'by subject- matter, and so forth. Everything is

.on1bofit, 'but CBS sued thern, and I think the case is now in cold-
storage for a:' Ihile. I think one of the reasons is' that they are
waiting to see f'Ait Congress does Withthis subsection. And there is
.a good, deal I can( say on this. I do have a kind of independent pro-
posal, althouglh' it really 'isn't mine. But, let Ime just read' you from
page 43, whiich states:.

A.t the moment, the'highly publicized copyright infringement action
of :CBS agaiis't 'Vanderbilt Uhiversity 'for unauthorized off-the-air
taping of:copyrighted'hetwork inewscasts and distribution of the tapes,
in some cases in slightly edited or compiled form, is in a state of
suspension, apparently awaiting a .possible. agreed settlement, con-
gressional action, or some other form of rescue. The public issues
underlying the case, 'and the Baker amendments to section 108, are
:mpbrtant, difficult, ' fasinating, and in some ways, dangerous.

The Copqyight .0ice cannot support the .Baker amendments as they
stand; Thie' go far beyond'.Senii6or Bker's announced purpose of in-
sulating V'anderbilt from liability. under the new law. and assuring
it that.lt can coitinue its valuable work. The language could be con-
strued 't exempt':atiVities that werie in no way contemplated by the
sponsors of the legislation, and that could open the door to completely
unjustified'uses.

The Copyright Office believes strongly tliat thli fundamental prob-
lems addressed in this leg(islation shiould be dealt with by establish-
ing, through the mandafory. copyright deposit system already in the
bill. a national repositor.y of television fims. 'incl[lding but not limited
to "hard news" programs, in the Library of Congress andsthe National
Archives.
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I might add, parenthetica'ly here that the Library aind' Archives
have a working agreement for the moment as to who is going to collect
what in.this area, and the Library will collect nonhard news and the
Archives will collect hard news. The line is a little hard to draw,
but I think-they have worked out a satisfactory arrangement.

Mr. KAsTExMEIE. On this point, did not Mr. Evans testify for C13S
and did he not indicate support for such a proposal ?

MS. iRINaErR. Ye, and I think that he testified very clearly in
support of the bill to this effect that Senator Baker haa introduced
last year before this exemption was put into the bill. Nowv that Baker
bill was not ireintroduced into this Congress. On the' other hand,
it did prvyide for a Library of Congress archive. It didn't menntioin the
National Archives in this context. But, he certainly suppor;ted the idea,
yes.

Recognizing the commendable initiative Vanderbilt'has taken ifi
ipreseving material of great historical value that 'was 'other\vise
threatened with loss, and that ocher institutions or indivi'duals might
'be in the same sittitiion-and I am not sure Vanderbilt is the only
one doing this there should be no objection' to allowing'theii: to con-
tinue ongoing activities, at least up to a reasonable point.

I think that Vand'erbilt should not be disadvantaged"'b& the fact
that they did something that really needed doing, andI think tlie fact
that they may have gone a little further than they shouldlhave should
not necessarily impair their activities.

I go on to state that we recomrhend&a grandfather clause for'this pur-
pose, coupled with amendments to the current revision 'bill'establish-
ing a national television repository that would preserve rather than
destroy fully, justified copyright protection while, at th'e samie time,
giving scholars, 'the'public, and future generations the'eial benefits
that Mr. Simpson and the Vanderbilt iniversity have been seeking
to provid e.

This proposal is new to the discussions of the copyrightlrevision bill,
but, consideration of it, or variations of it, have been going'on for sev-
eral years. Our television heritage is slipping away from 'is, but agree-
ments on how to save it are hard to.achieve. The Baker amendment,
and'the testimony on it in the 1975 House hearings, reflect 'abiftter and
unproductive controversy in which the public has been the principal
loser. We believe that the best answer lies directly in the copyright
revision bill, but not.by means of the approach accepted by the 'Senate
in section 108. We recommend that the Baker ameiidmeit be deleted,
and that substitute amendments be drafted along the lind suggested
here. The Copyright Office would be proud to play a part in such a
program' '

The Library of Congress is in discussion of this with tile Nhttional
Archives and the Ford Foundation and the American Film Institute.

·And we belieVe that the copyright deposit system does offer a very
convenient, useful Way ofmaling this-

Mir. DRINAN. If that proposal were agreed that the Library of Con-
gress and the National Archives had this television center, would'that
satisfy all the purposes of the Baker amendment and wbuld he with,
draw it?

Ms. RINGER. I believe so, as long as Vanderbilt itself was insulated
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Mr. DRINAN..By the grandfather clause, you mean ?
Ms. RINGER. Yes.
MIr. DRINAN. Thank you.
Ms. RINUGER. Yes, I think so. I am answering your question as of

now, but I don't know for sure.
Mrf IAsTENitiEit. You may proceed.
Ms. RINGER. The only other point I had regarding this chapter, Mr.

Chairman, is a subject quite a few others talked around' aid perhaps
I should mention before I come to the question of music. There is
language with respect to limiting the exemption under section 108 to
reproductions that are made without any purpose of ditect or.' indirect
commercial advantage and, in truth, when you lok at the history of
this and the language itself, it is not absolutely clear whaktthis covers.
I believe that the intention was not to exempt libraries in indiustrial
concerns or large law firms or corporations and so forth. Obviously,'it
only applies to libraries and archives, but a simple collection 6f books
could be considered an archive or iacollection of periodicals could be
considered an archive, too. 'And the limiitations of the exemption do
iot apply only to ioiiprofit organiizatibns.

In other words, it is the act that has to be nonprofit and' not the
organization doing it, and the Special' Libraries Association, whose
principal membership consists very largely of profitmaking organiza-
tions, has become concerned and wants to become included in the ex-
emption. I don't think this was the intention oriinally, but .I do think
you should look at this question very closely.

The next point on-if you will bear with me
Mr. DRINAN. What page are you on?
Ms. RINGER. I am looking for it; yes, page 40. Page 40 covers profit-

mhaking organizations and this language was in the librarians' own
draft, as put forward. in a document by the Judiciary Subcommittee in
1969. This question of interpretation had not been raised until your
hearings. And the legislative history, which I laid out here on pages
41 and 42, that history is not all that conclusive.

It should be noted-and I am reading from the middle of page 42--
it should be noted that, as the section is now written, it makes no differ-
ence whether the library or archive is part of a profitmaking organiza-
*tion; the question is whether "the reproduction is made without any
purpose of direct or indirect commercial advantage." And that point
shouldcertainly be clarified.

On the substance of the question, the C6pyright Office adheres to
its 1961 position. We believe that a library or archive in a profitmaking
organization should not, without copyright licenses, be entitled to go
beyond fair use in providing photocopies to employees engaged in
furtherance of the organization's commercial enterprise. We believe
that this was the meaning intended by the drafters of the language in
question, and that this interpretation should be reflected in the report.
'1ut, I think this is something that you need to debate. The implica-
ions are rather broad and much broader than the rather limited testi-
·mony that you heard on this subject.

I would say that the other issue in all of this that you will need to
,consider carefully is the scope of subsection (h), which was one of the
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three main proposals of the library group in its testimony. The li-
brarians recommended that it be deleted, along' with all of section
(g). An]. it does except from the exemption musical compositions, pic-
torial, graphic, {n{d sculptural works, and motion pictures and other
audiovisual works.

'I "vent through the testimony fairly carefully, and I couldn't find
much discussion beyond Dr. Low's original presentation of this sub-
ject, except in ,the context of music. Anti after the hearing, there was
some correspondence on this point. Rather than go into this in great
detail; I will read you the coqnclusions thiat we drew on page 43, which
are as follows:

Although the librarians at the 1975 hearings sought the complete
deletion of subsection (h), their proposal seemed to involve music
more than the other categories covered by that provision. The Copy-
iight Office recognizes the concern of music librarians, but we believe
that--with respect not only to music but also to pictorial graphic, and,
sculptural works, and motion pictures and other audiovisual .7orks-
the needs of scholars can and should be met through fair use. It is
especially important for the legislative report to make clear the rela-
tionship between sections 107 and 108(h).

I might 3ay in this connection, I think there are cases where fair use
would apply to photocopying of music and even motion pictures. The
examples that were given in Dr. Low's testimony were excerpts and
short passages and that sort of thing. And I could even see a situation
where the motivation and the scholarly pursuit would justify, under
fair use, one complete copy of, say, a drawing or a print, or something
like that.

But the exempt. ns that are basically in subsections (d) and (e) and
(f) of section 108 were drawn without these things in mind. I think
that it would probably be a mistake to go that far. I think that the
report should say something about music, and the fact that for.a real
scholarly purpose and not for a performance, but a scholarly purpose,
photocopying music could be a fair use.

I also think, arn. th:. s hle last paragraph of this section on page
3o, that some attention should be directed at a point not raised at the

hearing, but which is of real.concern. This is the question of pictorial
and graphic works reproduced as illustrations in books, periodicals,
and other literary works. No one has really made this point, 'Jut it
does seem to me there probably was no intention to make somebuody
making a photocopy legally of a journal or article or book under sec-
tion 108 (d) or (e). blank out the pictures or the tables or what have
you. And I think that clearly they should be, exempted, along with
the larger works in which they appear as an illustration. I think this
probably should require an amendment to subsection (h).

There are other points under this, but I think this piobably covers
the main ones, Mr. Chairman.

Mr. KASTFNrETER. Thank vou. Ms. Ringer. Having concluded the
first three chapters today, I think we will take due note of the hour
and terminate this very productive session. We are very grateful to
you. I compliment you on your nresentation. You have been most help-
fiul to this committee. I look forward to reconvening this committee
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3 weeks from today, Thursday morning, October 30, at 10 in this
room, where .ve will resume.

I yield to the gentleman from Massachusetts.
Mr. DrINAN. I want to echo what the chairman said. I apclogized

to Ms. Ringei earlier. I had three other committee meetings to attend.
But she is a delight as a witness, because she obviously knows infinitely
more about this than I do.

AMs. Rihger, I am receiving letters from all types oi famous people,
like Richard Rodgers, and may actually have to send them to you.

Mir. KASTE'NMEXER. MS. Ringer, the full text of you; statement and
the materials will, of course, go in the record.

The committee stands adjourned until the 30th of October.
[Whereup6n, at 12 :30 p.m., the subcomnittee recessed, to reconvene

at 10 a.m. Thursday, October 30, 1975.]



COPYRIGHT LA-W REVISION

THURSDAY, OCTOBER 30, 1975

HoUSE OF REPRESENTATIVES,
SuBco:rm3aSTEE oN, Coulrs, CIVIL LIBERTIEs

AND THE AD'MINISTATION OF JUSTICE
OF THE CO'I'ITTEE ON THE JUDICIABRY

Washington, p.C.
The subcommittee met, pursuant to notice, at 10:15 a.rm in room

2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
[chairman of the suibcommittee] presiding. .'

Present: Representatives Kastenmeier; Pattison, Drinan, and
Railsback.

Also present: Herbert Fuchs, counsel;: and Thomas: E. Mooney,
associate counsel.

Mr. KASTENMEIER. The hearing will come to order this morning.
We will hear the next-to-the-last installment of the closing testi-

mony of Ms. Barbara Ringer in regard to .copyrights. Hopefully, the
next and last session will take place on Thursday, November 6.

We are fortunate, as some mornings we have not been. We hav been
preempted by floor business and other matters. Once again' we greet
you, Ms. Ringer, and if you perhaps-it might be well if you could
very briefly recap what happened last time to put what we have had
in context with where you shall proceed from.
TESTIMONY OF BARBARA RINGER, REGISTER OF COPYRIGHTS, LI-

BRARY OF CONGRESS, ACCOMPANIED BY DOROTHY M. SCHRADER,
COUNSEL
Ms. RINGER. I am Barbara Ringer, the 'Register of (' opyrights. I am

.accompanied by Dorothy M. Schrader, the General Counsel of the
Copyright Office.

As I indicated in my testimony 3 weeks agoj the effort I will be mak-
ing today and next Thursday is not to put forward my own sugges-
tions with respect to the legislation, but to help you in identifying and
reconciling the remaining issues it the bill. .

I have prepared and am nearing completion of a second supple-
mentary report of the Register of Copyrights on general revision of
the copyright law. This reportseeks to put the issues in.some sort of
hli Jtoric perspective because, as wevall' know, the bill has been before'the
Congress for more than 10 years now.

ILstarted last time with a very brief geheral summary of the entire
bill. trvinc to show its origins and its strucltur I then tbegan with tlhe
problem areas that are presented to you to resolve, more or less in the
order in which they occur in the bill.

Last time I dealt first with a range of problems involving subject
(1807)
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matter of copyright; second, with the problem of fair use in repro-
duction for educational purposes; and third, of the problem of library
and archival photocopying.

This is as far as we got. I do not see much point in reviewing the
rather complicated, testimony I ga e. It is in the record. But I will
be glad to answer any'remaiinig questions you. have on those three
chapters of the report, those three big.areas of subject matter. I think
we covered them pretty thoroughly.

With your permission, I will go -on to hiapter 4 then.
Mr. ISTENMEIER. Please do.
Ms. RrNoER. Chapter 4 of the supplementary report deals with

limitations on perform-ance rights, with the exception of those limita-
tions dealing' with nonprofit broadcasting, which I hope to get to
before the day is over.-

Let me start with a very general review of section 110, which is a
key section in the bill. It lays out eight specific areas in which per-
forming rights of various sorits are limited in one way or another. I
will just run them down. They are onpage 3 of the chapter.

First is face-to face teaching activities.
The second, instructional broadcasting, I will cover under what is

chapter6 of the supplementary report.
The third is performances in the course of religious services.
Fourth is live p5erformances without commercial advar.auge to any-

onie.' This was a rather complicated and at one time controversial pro-
vision that ha's not attractedany iyattention .for some years.

The fifth is an important section and is one of the things I will talk
about today-the mere reception of broadcasts in ~a public place, such
as a restaurant. ,, 1 ,

The sixth was added in the Senate after you had finished with tilhe
bill, in 1967: annual agricultural and horticultural fairs.

The seventh is similarly in response to. proposals put forwa. 1 by
very special interests, pubic performance in connection Nyith the sales
of sh&etmusland!rordsi A -

The eighth'was addie'd in the full 'Seniit'Juadiciary Commitfee on
October i7-for noncommercial broadcasting to the blind or. deaf.

The two questions that were not raised during the hearings but are
present.d lby 'this section I can I' think characterize very generally as
the Aiken-case 4iiestion, the subsection'(5) question, and the ballroom
question, which was presented directly to the Senate Judiciary Com-
mittee min it markup anid voted upon. It was Jted down. I will come
to this in my explan'ation..

Let me talk first about subsection (5). I think it is short enough for
me to read: "C6mmunication of a transmission embodying a per-
formance or display of work by the public reception of the trans-
mission on'a single receiving apparatus of the kind commonly used
in private homes." This is exempted unless, first, a direct charge is
made, or second--and this is crucial-the transmission thus received
is further transmitted to the public.

You probably are unaware of this as an issue because it was not
raised as such during the hearings. It has been a roiling issue in U.S.
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copyright law going back to the 1930's and the early days of radio.
Actually, it was known for many years as the Jewel-LaSlZle question
after a Supreme Court decision. As it was interpreted, the doctrine
of the so-called Jewell-l;aSale case was that a copyright owner
had the right to collect for the retransmission of radio broad-
casts taken off the air in public places such 'as in the Jewell-LaSalle
case itself, the private rooms of a public hotel. This was considered
settled law although the decision itself left some ambiguities.

But in any case, this had seemed to settle down as an issue until
just after some of these performing rights questions were discussed
during your hearings. The Supreme Court on June 17 handed down
a decision which, I think, requires your attention to this subsection
again.

Let me skip over the discussion in my report of this issue up to the
point of the Aiken decision and review, reading from page 7, what
that decision held and what it :seems to mean. The Aiken- case
involved a fast-food: chicken shop in Pittsburgh. The defendant was
the owner and operator of this shop. Quoting from the decision, he
had "a radio with outlets to four speakers in the ceiling,"' which he
apparently turned and left on tlhroughout the business day. Lacking
any performing license, he was suecd or copyright infringement by
two ASCAP members. He lost in the District Court, won a reverse in
the Third Circuit Court of Appeals, and fihally prevailed, by a; margin
,of 7 to 2, in the Supreme Court. The majority opinion was delivered
by Justice Stewart; Justice Blackmun Wrote an opinion disagreeing
with practically everything in the majority opinion, but concurring
with the result; and Chief Justice Burger wrote a blistering dissent
in which Justice Douglas joined.

The Aiken decision is based squarely on .tle two Supreme Court
decisions dealing with cable television, in'both of whlich Justice Stewart
also wrote the majority opinions. In the Fortnightly case and again in
the Teleprompter case, the Supreme Court had held that i, CATV
operator was not "perfornming," wvithin the meaningof the 1909statute,
wllhen it picked up broadcast signals off the air and retransmitted them
to subscribers by cable. The Aiken decision extends this inrterpretation
of the scope of the 1909 statute's right of "public performance for
profit" to a situation outside the CATV context and, without expressly
overruling Jewell-laSalle case, effectively deprives it of much
meaning.

For fore than 40 years, the Jeibel-LaSaUle rule was thnagh to
require a business establishment to obtain copyrigh'l; .cerses before it
could legally pick up any broadcasts off the air and retransmit them to-
its guests and patrons. As reinterpreted by the Aiken decision, the
rule of Jewell-LaSalle apparently applies only -if the broadcast being
retransmitted was itself unlicensed, which is a rare situation, as you
can imagine.

Justice Burger's dissent 5s worth quoting, I think, not oily in rela-
tion to this problem, but in relation to the task before you. lie says:

There can be no really satisfactory solution to the problem presented here
until Congress acts in response to longstanding proposals. My primary purpose
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in.writing is not merely td express disagreement with the Court but to underscore
what has repeatedly been stated by.others as to the need for legislative action.
BRdio today 'is eertaihly a mfiorle comnio6nplace and- universally understood tech-
nological irihovatioii than 'CATV, for exa'imple, yet we are, basically, in essen-
tially the same awkwaid situation as.in.the pakt when confronted with these
probleins., ,u' , ..

We must attempt to, apply a statute, pesigned for another era to a situation
ii ivhich' Conigress has never affirmatively manifested its view concenin, the
comiipeting policy cdjinsderations involved.

Yet, the issue piesented cani'only be resolved appropriately by the Congress;
perhaps it will findd the 'results which the Court reaches today a practical and
equitable resolution, or Iprhaps it will find this "functional analysis" too simplis-
tic an approach.

Thie refer.nce there is to the inte rpretation of Justice Stewart in
the Fortnightly and Teleprompter case which waib carried over to
Aiken. It .said that,. functiQna.lly,the CATV, operator or the chicken
shop opeirator'was opelua'. g~as.a viewer rta,tler than as a performer or
broadcaster',when it' retransmitted the 1roadcast, which was licensed.

The immediate' ieIJt pf tlhis was thlat several people got phone calls
from ;tle press askipg what.would: be the result under the case if it
were being docidpd under the:,revisedlaw, and the answers were con-
flicting.'It was,apparent that thiis,had not been really thought through
in these terms. Thelegislatie hiistor y. have laid out here implied that
th]e'resilt would be 5q,ifferent depending, on whetller or not you read the
IHouise report frQn i1967 or the Senate report.from 1974 or particularl3
then'SenateAreport that will emerg' shortly, and this is.obviously not a
satisfac.tory vway to leave this prolemj which'is too important to just
pd-ss over. -. .

I should ,say the bill as reported by the Senate did not change the
wording of subsection (5) at all, but I am sure the language in the
report will be changed, and my impression, based on what I have been
told, is that,it will probably indicate that subsection (5) should be
interpreted' in favor of'the copyright 'owner in the Aiken factual
situation.

Mr. KAsrsiENEIFR. 3Iay I say to 'miembers of the committee. you do
n.ot have to wvait.until the end of MIs. Ringer's presentation withll urgent
questions or points that you may want to make. Please feel free to ask

Mr. DnrIAN. T1Thank you, Mr. Chairman.
T iust.ask this question: How could they possibly expect 4o change

the statutory language if they are going to keep (5) here, 110(5) (a)
and (b) ? How could they possibly change it by saying this does not
apply in the Aiken situation ? The language there gives the right to the
gentleman.with the restaurant it seems'to me.

Ms. RINGaEn. It is arguable. I think the langnage of the report your
subcommittee adopted' in 1967 would probably have leaned in the way
you are suggesting..I do not think anyone hadl really thought through
what is a "receiyving apparatus of the kind commonly used in pri-
vate homes." I am not sure what Aiken had. He had foulr large speak-
ers, but they were obviously placed or' reception by his customers, not
by himself.

I am ass!imin '-I do bot think we need to reargue the Aiken cse.
Let me read you my conclusion, and perhaps that mnight answer yoir
question in some wayv.

Mr. DnINAN. What page is this on?



NMs. RINGER. This is, 6n pages 10 and 11. The language' of section
110(5) seems adequate to express the intended scope of the exemption,
and any effort to make' the provision more explicit by reference tothe
size of the ettablishment, the number of patrons, the number of loud-
speakers, et cetera, could freeze the provision unnecessarily and leave
unre dictable:loopholes.

But it seems imperative for fresh consideration to be given to the
interpretation of' section 110(5) in both Senate and 'House reports.
The commentary should provide a consistent answer to the frequenitly
askedd question: How would the Aiken case'be'decided under the 1975
revision bill? As things stand now, the House reports of 1966' and 1967
and the Senate report of 1974 are inconcllsive, while the 1975 Senate
report, now in the form of a draft before the full Senate Comlnittee
on the Judiciary, may in its final form state: "This clause is not in-
tended to generally exempt performances displays'in commercial
establishments for the benefit of customers br employees."

The main point I am trying to get across is that this should be in-
terpreted consistently. It should not be left up in the air, as it is now.

The legislative history of section 110 (5) indicates that the provision
was based 'in part on the traditional, pre-Aikeln interpretation of the
Jewetl-LaSalle decision, and that public comminication by means
other than a home receiving set or further transmission of a broad-
cast to the public was not intended to be exempted. The Aiken' majority
based its decision on a narrow construction of the word' ";petform" in
the 1909 statute, which in turn was impelled by the earlier CATV
precedents. This is what Justice Blackmun was decrying in lis' con-
curring opinion.

This basis for the decision wouldi be completely overturned by the
revision bill. It is reasonable to assume that Mr. Aiken's apparatus
was not an ordinary home receiving set and that, if four speakers were
necessary for proper reception by all' his cstolnmers, there was a fur-
ther transmission-that is, a communication 'whereby images or
sounds are received beyond the place from which they were sent."
This is the definition of "transmit" in the definitions section.

In other words,all-
Mr. RAILSBACK. Where do you coime down on that issue?
iMs. RINoiER. I came down on the side of an interpretation that would

make clear that you would be liable if the receiving set was not of
the ordinary home receiving set variety, and you wound not be excused
by merely stringing speakers-in other words, there is a line that has
to be drawn.

Mr. RAILSBACIK. YOU would further specify in the Senate report?
IMs. RlsaER. I have not seen the final version of the marked up full-

committee report. Ify impression is that it will come close to saving
that any commercial use, of music in this type of situation woulll be
an infringement. I would not go that far. I would say the distinction
is whether or not you are actually retransmitting froin something that
is not home-receivng apparatus. I am inclined to think that is lprob-
ably what Aiken was doing.

The Court may well have been right in what it was deciding under
the 1909 law and may well have been bound by the CATV precedents.
There was some regret expressed. They felt themselves trapped into
this because there has been licensing in areas like this, and it was a
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drastic thing to do to declare this long-standing interpretation of and
earlier Supreme Court decision incorrect..

Mr. RAILSBACK. So where they would use some apparatus in addi-
tion to the home receiving set, you would make that distinction?

Ms. RrNGEe. Of course, you have quadraphonic stereo reception now,
'which presumably involves four speakers. If you have four speak-
ers, a very nice hi-fi rig behind your bar, for example, in a restaurant,
and the people that are sitting at the bar get the benefit of it, I
would -say that would not be an mfringement,but if you are stringing
the speakers around the restaurant so that people in all four corners
or all of the areas of the restaurant or all of the rooms of the res-
taurant are getting the performance, I think that was what subsec-
tion 5(b) was intended to catch, intended not to exclude from the
exemption.

Mir. KASTENME1ER. Is it your point of view-apparently we do not
know.--I read the case of course that Mr. Aiken had a home receiving
set, but nonetheless strung four speakers to various )arts of his es-
tablishment.

sfs. RINGER. I am not clear as to what kindof receiving set he had.
Of course, some home receiving sets are very sophisticated. It may
well have been something that would fall within that, but he did
string four speakers to it, and it was I think recognizable as a com-
mercial motivation rather than a simple mom-and-pop type of candy
store I'll-entertain-myself-while-I'm-waiting-for-customers type of
operation.

This is, of course, something that needs to be addressed in the report.
I do not think there is any necessity for amending the bill.

Mr. DRINAN. Ms. Ringer, would you explain at the bottom of page
9 and 10 the proposed addition to section 501? How does that fit in
with the rest of your.

Ms. RINGER. That is the next point. It is completely unrelated.
Mr. DRINAN. We should just let her talk. Everything flows so well.
Ms. RINGER. This is ballroom point. It is completely unrelated. I

guess there is some remote relation to the basic liability question, but
essentially this was a proposal put forward on behalf of entrepreneurs
who contract with independent musicians or combos, and they are not
employed. It is an independent contract relationship. The perforiimers
arrive, and they unpack their material. They play. Noboay controls
what they are playing, and they get back ini their van and go on, and
somebody from the performing rights society is in the audience. and
they sue the proprietor. They consistently win in the Courts, and there
was an effort in the Senate- which I believe also produced at least one
letter here to your subcommittee-proposing further amendment.
T hat would in fact be to section 501, but it is really more relevant to
this subsection-that is why I put it here--which would read, at the
top of page 10:

Notwithstanding any other,provision of this title, the proprietor of an estab.
lis nment in which nondramatic musical work is performed by or under the
exclusivt directions of an independent contractor, not an employee of the
proprietor, is not liable for infringement with respect to such public performance.

This was put forward as an amendment offered by Senator HIruska
in the Senate Judiciary Committee on October 7 and was voted down.
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I would agree with that result for the reasons I glie ·n pages 11 and
12; in which I indicate that vicarious libidity; l this situation is a
settled principle of copyright law, that a person cr o violates any of
the exclusive rights of the copyright owner is a' infringer, includ-
ing persons ·who can 'be considered related or vicarious infringers.

The case law on this suggests that to be held a related or vicarious
infringer in the case of performing rights, a defendant must either
actively operate or supervise the operation of the place where the
performances occur or control the content -of the infringing program,
and he must expect commercial kain from this operation in either
direct or indirect benefit from the infringing performance. This does
include the entrepreneurs of ballrooms and similar places.

There is a large and forceful'body of authority upholding vicarious
liability where these conditions are met. No justification exists for
adopting a contradictory amendment which could create a large and
dangerous loophole in the public performance right. I am quoting
actually from a letter I wrote to Senator McClellan who had askea
specifically for my opinion on this earlier, and I did give him my
opinion with a lot of citations which I!have spared you.

Mr. PAtrasod. How, as a practical matter, can the owner of the
establishment-let us say, let us talk about a fieldhouse at an institu-
tion, a college,.how as a practical matter can that owner when he has
got an independent contract agreement, and he is being very care-
ful hot to; turnz into an employer-employee relationship with all the
liabilities that flow from it, how can he as a legal matter control
the music that is played by the group that is performing?

Ms. RINGER. Admittedly, a lot of this is not handled in a very
formal' manner, but of course he can indemnify himself.

Mr. PArTmsoN. It can be part of the contract?
Ms. RINGER. Yes. Turning it around, Mr. Pattison, as these things

operate practically, he may be the only person that can be found for
anyone to sue.

Mr. P.RrXsoN. Which makes the indemnity not terribly valuable.
Ms. RINuER. I would probably agree withl that as a practical matter,

but- it is a balancing which the courts have been - -y consistent in
resolving in favor of the copyright owner;:

This is not a part of the statute, but is a part of copyright case law.
Mr. PAmrrsok. Thank you.
M's. RiNbE. Ti'hiS is'ill on chapter 4.
Now, I w11l go on, if I may, to the difficult problem of cable 'tele-

vision. This is mna, very fluid state: I think this 'is illustrated by the
fact that after I wrote this, the full Senate Judiciary Committee did
work its will and made, a few changes. I think there has been a
strategic policy decision 'tosave some of the proposals for the House,
so I think this is not as settled as some of the other issues we have been
discussing.

What I mainly want to get across to you here is the enormous
body of history that lies behind this provision and the complexity of
the situation which involves by no means just the present law and the
bill, but in addition, a body of administrative regulations which have
an extraordinary history of their own and ongoing activities in the
executive branch, which is continuing t) work on this today.
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I think I can reviewv very briefly the histpry~of copyrightissues in-:
volving cable television under 14headings:,which I thave inclhdel on
pages 2 through 26!of this chapter.

Cable was not, an issue .ntil, around 1963 in copy. ght because it had
not yet come to have a significant commercial impact on the copyright
owners' rights. I was interested to discover, when I was doing some
research in Europe on performers' rights, that this s&ondary trans-
mission issue had been a copyright issue before World War II with
respect to radio in Switzerland where the Alps were in the way of the
radio signals, and the same questions had arisen.

There are written into basically two versions of the Bern Conven-
tion provisions respecting retransmissions of copyrighted mate-
rial, but in the United States the issue really did ndt-arise until the
early 1960's. The early efforts to try to deal with this were a little naive,
although I think not uncreditable.

Let me skip to the hearings that were held before sour subcommittee
in 1965-I discuss them briefly on page 5--which were black and white
in more ways than one. The problem was put forward to your subcom-
mittee in completely dialectical terms, the operators arguing for
complete exemption, and all of the copyrights owners plus the broad-
casters and sports promoters arguing for full liability. It did look very,
very difficult. It looked like a very difficult problem to try to reach any
sort of compromise onl this.

Before your subcommittee acted, while it was marking up the bill
in 1966, the Federal Communications Commission, which had backed
and filled on this issue, came down avith an order asserting jurisdiction.
over CATV systems and promulgated rules which I think almost
everyone would agree amounted to a freeze. This was a system in-
volving a very complex requirement for hearings in order to import
distant signals.

There were a number of requests for hearings. The backlog soared in-
stantly. It was obviously not a viable way c(; approacliing the,problem,
but this was the rule. During the time you were considering the bill in
1966 and 1967, the FCC had in effect frozen the importation of distant
signals because you had to have a hearing, and nobody could get
through to the end of the hearing.

On October 12, 1966, and again on March 8, 1967, the House Judic-
iary Committee reported the general revision bill with a carefully
worked out compromise provision wXuih neither imposed full liability
on cable operators nor made them completely exempt. It adopted what
was known as'the white, black, and gray area approach. This did not
involve compulsory licensing, but it involved the white area, which was
completely exempt, the black area that was completely liable, and an
intermediate or gray area which was liable only if. advance notice had
been given that a local station had an exclusive I. mnse to show the
same program in the area.

This was, of course, a fairly clear-cut recognition of copyright
owners' rights in this subject matter. I have to mention-although
I am coming to it in a minute in more detail--that during this pe-
riod, these ques'sons were being heavily litigated, and the cases were
headed for the Supreme Court. There was some support for the com-
promise, but more opposition, and it was obvious that the bill as it
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stood had enormous communicatibois implications, which produced
an unfortunate jurisdictional dispute between the Judiciary and Com-
merce Committees, which got onto the floor, as I am sir6 the chairman
remembers very well.

The result was that, in a successful effort to.save the rest of the legis-
lation, the CATV section was deleted in its entirely,. and the whole
problem was sent over to the Senate. I ,

Meanwhile, after victories in lower courts, the copyright owners
lost their big copyright case in cable in the FortnigWtly case in June
of 1968. In fact,-and I think this is sometilnes'forgotten-+there were
two decisions a week apart in the Supreme Court, both very fanda-
mental to cable television in this country. These ,vere the Southtwest-
ewn case and the Fortnightly case. They were certainly' intended to
interact, but they have not done so.

The Southwestern case, which was decided first, involved two ques-
tions.--I am now on page 7--first. whether the Fedeial Cormniunica-
tions Commission has authority, under the Communications Act of
1934, to regulate CATV systems at all; and second, whether 1966 FCC
regulations banning cable retransmission of distant signals into the
100 largest television markets under certain conditions were within
the Commission's authority.

The Court's decisions supported the FCC's authority to regulate
cable television under the 1934 act and without additional legislation,
as long as the actions it, takes are reasonably ancillary to the effective
performance of the Commlsssion's various responsibilities for the regu-
lation of television broadcasting. This was an opinion by Justice Har-
lan, and it made clear there were limits to the Commission's author-
ity, but it pointedly declined 'to define vwhat those limits are, and it
specifically upheld the administrative order involved in the case as
coming within the regulatory authority of the. FCC. '.

The FCC-and this is no secret--was certainly relying on the Court
to uphold copyright liability as part 'of its' master plan. It was
definitely relying on copyright to assist it in regulating cable as part
of its efforts to support local over-thi.-air broadcasting in the late
1960's. This was its policy, and it was seeking the help oft-he copyright
law in carrying it out.

It was therefore quite disapp inted -that the Supieme Court 1
week later held against copyright liability in the Fortnightly case,
but under circumstances that left the scope of the decision somewhat
unclear. I am reading now from page 8.

The FCC in 1968 was committed to the active support of local broad-
casting, particularly by independeit stations on. the ultra-high fre-
quency bands, and it considered it a 'duty to maintain the involabil-
ity of clearly defined geographic television iarkets by preventing
cable from fragmenting local audiences ar chereby causing loss of
advertising revenue to the local stations. This is a flat statement. I
think it is true. The FCC wanted' cable to stand and bargain, and it
really wanted to prevent what it called unfair competition as against
local broadcasters.

The FCC was therefore as disappointed as anyone by the Fort-
nightlJy decision whicl held that, at least under the circumstances
in the case, cable operators do not perform the programs they retrans-



1816!

mit, and therefore. do not come withinthe 1909, statute at all. Reject-
ing arguments 1bsed on the technical: similarities between what broad-
casters and CATV systems'do, as well as arguments involving, the
quantitative impact of cable retransmissions, the Supreme 'Court
ad6pteda' functional test :;a determination of: the function that CATV
plays in the total process of television broadcasting and reception.

In applying this test, the Court held that:a CATV system operates
more as a viewer than as a broadcaster in that it no more than en-
hances the--viewer's capacity to -receive the broadcaster's signals. The
FCC-was forced to reexamine its policies or its approaches to the prob-
lem by this decision, and it therefore. tried two approaches, neither of
which provedsuccessful. .

Late in 1968, in December, it adopted a new regulation which
in general effect retained the 1966 freeze, abandoned the hearing
procedure entirely, and prohibited importation of any new distant
signals into the 100jlargest television markets, unless the broadcasting
station whose signals. were being picked up-and this is quoting from
the regulation-."has expressly authorized ~the system to retransmit
the program or programs on the signal,extended."

Despite many protestations to the contrary, the effect of this action
was actually to harden the freeze. The precondition for carrying most
distant signals was the obtaining of retransmission consents. This was
identified as the retransmission consent regulation, and the Commis-
sion made clear that these had to constitute express retransmission
authorization. Blafiket authorizations were not sufficient.

This was virtually impossible. Cable could not get these as a prac-
tical matter. This, of course, was precisely what the Supreme Court
had held wasunnecessary in'the, Fortnightly decisicn, the necessity to
get retransmission consent. VWhat the FCC had done-I am express-
ing my own opinion, but I honestly believe that-in the guise of ad-
ministrative regulation of what it called unfair competition was to
impose copyright, liability where the.Supreme Court had held it did
not exist 'and& to create a de facto copyright protection in a situation
where- Congress'has s0o far decliied to act. It was hardly surprising
this -pproacli failed,,bo that you have the,balance of the bargaining
power zigging and zagging during'this period. The Fortnightly de-
cisionlooked like a' victory. for cable, Then the 1963 regulation actually
deepenedthefreeze. ,

This has been the, pidture: in this whole problem in the ensuing
years up till now. In 1969 there was a significant,staff agreement which
brought into the picture for the firsttime the concept of adequate
service, and I thifik it was mainly significant for that reason. The
basic thought was that cable could carry distant signals in a market
up to thewpoint of giving the viewers in that market adequate service,
which at that time was defied ,as three network stations and three
independents.

The tradeoff in the staff' agreement, or abortive staff agreement, as it
cameito be known, was that CATV systems ,receiving broadcast pro-
grams would be prohibited generally from interconnecting for the
purpose of distributing entertainment type programs. In other words,
this was an agreement cable would have the right to import distant
signals up to a point in exchange for a promise not to network.
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This was pretty diastic stuff, even at that time. Interestingly, when
this was presented to the boards of directors of the trade organizations,
the proposal was accepted by the CATV operators, but was turned'
down by the broadcasters, who apparently felt that the proposal to
outlaw CATVY networking was not enough to offset the concessions
to cable and the lifting of the freeze.

bow, we return to the legislative arena and particularly the Sen-
ate which had been confronting this problem. Finally, on Decem-
ber 10, 1969, the Senate Judici;try Subcommittee reported the bill
with some very radical revisions in the old House cable provision
which had been. deleted on the floor. The amended bill provided com-
pulsory licenses for the first time for the, CATV carriage of purely
aural signals andlocal signals and signals transmitted outside any 1T.S.
television market.

It also adopted the concept of adequate television service, this de-
riving from the staff agreement, providing a compulsory license for
the nearest available distant signals needed to supply cable'subscribers
in the top 50 markets with 3 networks, 1 educational and 3 independent
stations, and so forth and so on, with many refinements with respect
to markets below the top 50.

The- bill contained a schedule of compulsory licensing fees based
on a· percentage of the CATV operator's gross receipts from sub-
scribers and set, forth detailed procedural provisions governing opera-
tion of the compulsory license. There was a provision for grandfather-
ing, and in individual cases the Federal Communications Comrniseion
would'be allowed to expand but not to decrease the number of sta-
tions included under the bill's concept of adequate service.

The reaction to this was pretty outraged by many people, among
them the FCC who felt that this infringed very deeply into their
regulatory power and did not exactly coincide with their thinking
on the subject. It complained& particularly that it left it too inflexible.
It had a plan of its own. Less than 6 months later, it adopted a second
further notice of proposed rulemaking, which was the most contro-
versial of all. It was adopted by a 4 to 3 vote. It was rather startling.
It was never implemented, but it did mark a significant change in the
direction of Commission policy away from the fencing in of local
broadcasters against CATY competition and toward the recognition
of cable television as a major comhmunications medium.

Under the proposal CATV operators in the largest 100 markets in
the United States would be permitted to retransmit the distant signals
of four independent commercial stations, plus any network signals
not carried locally and an unlimited number of educational broa decast
signals, on the rather startling condition that the CATV delete the
commercial advertising from these signals and substitute commercials
provided by local stations under a detailed scheme of priorities.

In addition, all cable systems would have been required to pay 5
percent of their gross subscription charges to the Public Broadcasting
Corporation as a form of permanent subsidy for educational broad-
casting. The rights of copyright owners under this schen;e v, e some-
what obscure, but in general the proposal appeared to preclade ex-
clusive rights and to favor the payment of compulsory licensing fees
based on a fixed percentage f gross receipts multiplied by the number
of distant signals imported.

57-780--76--pt. 8-28
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It attracted little support except from Public Broadcasting and
a great deal of strong opposition, but it did provide the Commlssion
with an opportunity to reexamine all of its basic policies concerning
cable television.

Next, we come to the famous consensus agreement which was one
of the important developments in 1971. The catalyst, as has been iden-
tified in the testimony before you in these hearings, was Clay J. White-
head, then the Director of the Office of Telecommunications Policy
in the White House. He did have the active collaboration and endorse-
ment of Chairman Dean Burch of the FCC, and he sought to bring
the factions into enough of an agreement to permit the Commission
to go forward with the promulgation of the final regulations which,
in turn, were supposed to provide the basis for copyright legislation.

There is some messy history to this, which I think I will skip over.
I think I had better go into the FCC proposal that emerged about
the same time. There was an initial Whitehead compromise proposal,
which was followed, apparently without a lot of coordination, by a
new FCC proposal-first, in the form of testimony before two Senate
subcommittees, and later as a letter dated August 5, 19 71, and identi-
fied as an official Commission recommendation.

This new proposal undercut the first Whitehead proposal since it
completely sidestepped the copyright issue, stating that the FCC
had concluded that copyright was a matter for Congress God the
courts. Without any provision for copyright exclusivity com-
pulsory licensing, and leaving these chips to fall where they
may, the Commission recommended a standard for the importation of
distant signals based on three criteria; mandatory service, minimum
service-that was what used to be called adequate service-and addi-
tional service. I think I will spare you the details of these, except to
say that it was based on market size and the number of signals that
could be imported, and it did not deal with copyright at all.

None of the special interests was enthusiastic about either the White-
head or the new FCC proposal. The cable operators were reluctant to
accept the Whitehead plan- with its copyright restrictions since it was
less generous to them than the FCC package, and the broadcaster-
copyright interests opposed the FCC plan since it failed to protect
them affirmatively. Some very hard barganning ensued, as you .. :ght
imagine behind closed doors, but with a good deal getting ii. , the
trade press.

On November 2, 19 1--this vas the gun-at-the-head doay, as it was
called by the cable operatcr;--the Whitehead compromise was put
forward smith an endorsen.crt by Burch and with the request that it
would either be accepted o; rejected by November 11. In its bare.essen-
tials, this new compromise proposed to accept the FCC formula with
respect to distant signal., but with added provisions for limited ex-
clusivity to be written into the FCC regulations, and with a commit-
ment on the part of all parties to the compromise to support separate.
copyright legislation providing for compulsory licensing and exclu-
sivity under varying circumstances.

The consensus agreement was accepted, but there was a noticeable
lack of einhusiasm. There were dissenters, and there was a good deal
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said to the effect that this is a package and can only be accepted as a
package. If anything goes, the whole thing goes.

I have included the full text of the consensus agreement on pages 19
and.20 of the chapter and' also the exchange of letters between Dean
Burch and Senator PfcC'fielan, Which I think bear on this. As Pro-
fessor Botein says, and I quote on page 22: "At the end of 1971, the
Commission was thus in.the rather anomalous position of having one
suspended set of rules, two discredited.sets of proposed rules, and one
informally announced proposal."

What came out of it was none of those. What came out of it was
the definitive cable television report and order of February 2, 1972,
which was 500 pages long and which consisted in very general terms
of the August 1971 FCC pian. drastically modified by the consensus
agreement to provide for the protection of exclusive rights in pro-
grams carried by distant signals. The 3-year freeze on distant-signal
im1portation had been lifted, but because of the rule's copyright pro-
visions. the thaw was more theoretical than real in a number of impor-
tant situations.

Again, as Botein has said: "What the Commission gave in terms of
distant signals, it took. away in the name of exclusivity."

As fo the right of cable systems to carry distant signals, the FCC
retained unchanged its general scheme of mandatory service, minimum
service, and additional service as already outlined. As to the issue
of copyright exclusivity, there are two parts, and I do not think I
have it in ine to try to get into this now, unless you want. to ask me
questions about it. Essentially it is nonduplication of network pro-
grams and exclusivity of syndicated programs-that is, nonnetwork
programs sold in more than one market-with, a distinction between
marlets 1 to 50, markets '51 to 100, and other markets, where there is
no exclusivity.

There is exclusivity of differing types for syndicated programs,
depending on .vhether the market is a 1 to 50 or 51 to 100.

The February 1972 regulations are a far cry from the FCC's earlier
conclusion, announced publicly less than 6 months before, that protec-
tion of exclusive right should be left to Congress and the courts. The
reason for this change is found in the copyright exc.asivity provisions
of the consensus agreement. That is clear from the surrounding cir-
cumstances and from'Cbairman Burch's letter.

However, the full impact of the 1972 regulations is only'now begin-
ning to be felt because of their broad grandfr.thering provisions,
which were also based on the 1971 consensus agreement. Some rela-
tively minor changes have been made in the 1972 rules, but as time
goes on, their practical imposition of copyright exclusivity on more
and more CAATV operations seems certain to be felt.

The response of Chairman McClellan to this was favorable but not
an outright acceptance. He annoinced in June of 1972 that in view
of the FCC's definitive action, he anticipated that the congressional
action on the bill would get moving again, and he warned that the
CATV provision in his 1971 bill, which was the old one that had all
the communications stutr in it, would have to be modified because some
of thl regulatory provisions were now covered by the FCC rules.
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He introduced the bill agai.- on March 26, 1973, and without any
change in the cable provisions. Then, interest focused on the Tele-
prompter case which was making its way through the courts. Many
people felt quite correctly that it was unlikely that there would be
any congressional action until that case was decided one way or the
other.

A hearing was held in the Senate in August of 1973--bear in mind,
this was on' the old version that had all the regulatory provisions
in. it. The hearing was limited to the schedule of fees, the basis on
which the fees should be computed, and the fees themselves. There
was extensive testimony and documentation.

It was apparent by the time that hearing was held that the provision
of the consensus agreement calling for arbitration if a schedule of
fees could not be arrived at by negotiation had completely broken
doWn.

Early 'in 1974, the Supreme Court handed down the Teleprompter
decision, which as we all know, expanded the Fortnightly decision in
favor of cable systems to cover distant signals and made clear that
other cable activities such as origination and commercials and net-
working were not to be considered as changing their lack of liability
under the 1909 law. In 1974, the bill took off again-I think I testified
to this before-as a result of the Teleprompter decision.

The bill immediately resumed'its momentum, and on April 9, 1974,
the Senate Judiciary Subcommittee reported tl. bill to the full com-
mittee with certain amendments, including radical changes in
section 111.

Further changes were made when the bill was reported by the full
committee on July 3, 1974, and still further amendments were added
when' the bill passed the Senate in September of 1974, as I thinkl you
have already heard. The cable provisions were one of the reasons that
the Commerce Committee in the Senate asked for jurisdiction over
the bill, asked for a referral, which it was granted, but the changes
thiat,it proposed were not major.

Actually. the cable issue in the Senate revivlved around the sports
blackort provision which I do not think is the issue it once was.

This -i the history as best I can give it to you. Now, as I have
already indicated, there have been'some further changes by the full
Senate Judiciary Committee, which I will come to in my detailed
sudmiary of issues.

If you would like, Mr. Chairman, I will give you a very brief sum-
mary of the provisions of section 111, which is enormously long and
complicated, but I think it'dould be summarized rather simply.

Mr. SIAsT~NAIER. Thank you. I think we' woquld like to have such a
summary.

Ms. RINGER. First, as to the scope of the provision: it deals with all
kinds of secondary transmissions, which usually means picking up
electrical energy signals,'broadcast signals, off the air and retransmit-
ting them simultaneously by one means or the other-usually cable but
sometimes other communication channels, like microwave and appar-
ently laser beam transmissions that are on the drawing boards if not
in actual operation.
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The section normally does not cover situations where someone tapes
a program off the air, and the program is later retransmitted by tape.
However, as we know, there is a complicated exception involving cable
systems outside the continental United States, some of which are al-
lowed to use tape because they cannot pick signals out of the air. There
have been some further changes on that in recent weeks, which I will
get into.

Second, exceptions: some types of secondary transmissions are com-
pletely exempted from liability. These include rooftop antennas on
apartments and hotels, wired instructional systems, common carriers
who do nothing but send a signal on, and nonprofit boosters and trans-
lators. These are systems like an operation at an Army base where the
installation has an antenna and sends signals on to special equipment
in quarters and: so forth. Ordinary commercial cable systems are not
exempted. '

There is full copyright liability when a system is transmitting to a
controlled group, such as pay-TV, closed-circuit telecasts to theaters,
and music services such as Huzak.

Now, we come to the compulsory license for cable systems, which is
the guts of the section. A.s long as a CATV operator is authorized by
his FCC license to carry a particular signal, he is entitled to re6y on a
"compulsory license" with respect to the copyrighted material carried
by the signal. In other words, if he registers his system with the Copy-
right Office and pays a blanket fee t.sed on a percentage of his gross.
he is automatically licensed to carry copyrighted material as long as
he complies with the FCC rules.

As I have tried to show, the FCC rules do restrict him as to what he
can carry and restrict him for reasons that are basically copyright
reasons.

The fee schedule is a quarterly one. This can sometimes be mis-
leading because the figures in the bill are quarterly and'not annual.
They are half of what they were before 1971. The Senate full commit-
tee in 1974 simply cut the fees in half. They represent a sliding scale
running from a half percent of gross up ot $40,000 or running up to
29/2 percent of a gross over $160,000.

A procedure is established for distributing compulsory licensing
fees to copyright owners through the Copyright Offinb, and a tribunal is
set up to settle disputes over fees and to readjust the royalty rates pe-
riodically. A readjustment can be vetoed by either House of Congress.
On page 28 I try to epitomize this section as follows: a cable system
does not have to worry about copyright liability for a particular pro-
gram if all the signals he is carrying comply with the FCC regula-
tions and he pays a set fee into the Copyright Office every 3 months.
I think that is the gist of the section.

I ,have tried to single out fromnthe testimony that was.given to you
on the 32days of hearings that you had on this subject the issues that
are presented. Without running over all the arguments, which change
with the shifting issues, I have tried to present them in the- form of
.issues and make comments and recommendations on them: Because
this is so fluid, some things have changed since I wrote this chapter.
I will have to augment what I have actually written.
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The first issue, as I see it, is whether or not there should be an13 copy-
rigit liability or obligation to: pay royalties for secondary transmis-
sions, mainly cable systems-that is what we are talking about here.
The Office's position on this is the same as it has been. We remain
convinced in general that when it imports distant.signals, the cable
system is adversely affecting the market for and value of copyrighted
works and should pay a reasonable royalty. We consider the present
bill in its overall approach as a satisfactory solutioil to the pro6blm.

The arguments that were made here to the effect that a copyright
owner'is actually benefited by the importation of distant signals into a
market that he has not licensed may have a'little more validity than
some people are willing to concede. Because this has been dragging on
so long. I believe that some advertising agencies have begun, on a
modest scale, to change their manner of doing business.

Formerly, a lot of advertising campaigns were based on very strict
geographic planning. If distant signals took your advertising into
another market, even if you had. a nationwide product, it was not
going to do you a bit of good because you were not interested in ad-
vertising in that market.

Because of what has been happening there may be some feeling on
the part of' program suppliers that, if they are not going to get any
copyright royalties out of cable retransmissions, they might as. Well
sell their programs in a way that they get paid for the importation
of distant signals by the advertiser.

This may' liave been happening a little bit, but I' honestly cannot
see the validity in principle of an argument that says something that is
beihigbased on a division of geographic markets is not hurt when those
geographic markets are interfered with. It just does not make any
sense to me, and it does not make any sense at all when you have got
local products or clearly confined local advertising situations.. And
obviously ii does not make any sense at all if you are not adver-
tising or where the payment is based on something other than
advertising.

I do believe that there is a validity to the distinction between local
signals and distant signals., I will come to this point later in the
recommendations on issues.

The uestion of boosters and translators was expected to be raised
in the Senate Judiciary Committee, and I am not sure whether it was
mentioned or not. In any case, no amendment was accepted, and ap-
parently none was voted on.

At the time when we were first drafting on this bill, there was pres-
sure both from tlhe Government because of cable installations at some
Army bases, and from some western booster and translator operators
who had actually set up systems as a service to their community and
were not getting any commercial advantage out of it. They were argu-
ing for an outright exemption because they are not in the same league
as thle CATV. You heard testimony to the effect that these should not
be put in the e6mpetitive situation with commercial CATV.

The'Copyright Office was apparently responsible for putting this in
'the bill originally as a result of proposals that we received. They, have
been in thie bill since 1965 and have not been the subject of any debate
since then. We can see a rationale for them being exempted. We could
then, and we can now, but in the absence of additional support for
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the exemption we would have no objection to its deletion. I do not
know whether this is a real issue or whether it is somebody's idea that
commercial cable systems should not 'be put in a disadvantageous
competitive situation with nonprofit systems doing the same thing.

There were proposals with respect to technical changes in subsec-
tions (a) (3) and (b) to insureagainst unwarranted liability of cable
systems in cases where carriage is mandatory under the FCC r ules.
These were to insure that cable is not subjected to complete liability,
uninsulated copyright liability for infringement for thmngs the FCC
requires it to do. 1 do not think anyone can argue against this in
principle, but I do have some questions about the language that has
been uised.

The Won Pat amendment, upon which you heard' testimony from
Representative Won Pat and others,. has a long history. It is a very
complicated matter. Essentially, as Father Drinan said, the question
of nonsimultaneous secondary transmissions in noncontiguous areas
can now be referred to as a nonproblem. We now have a letter from
Senator Stevens, who is the oriinal author of the amendment in the
Senate, and it is apparently near settlement. The gist of the amend-
ment, as it now exists and has apparently been agreed to, would be to
allow taping and retransmission from tape in areas like Guam and
Alaska but under rather restricted circumstances that bar against
abuse of the tape. One of the circumstances is the shopping of a tape
around among various cable systems in a noncontiguous area. Senator
Stevens points out in his letter to you, Mr. Kastenmeier, that this will
not work in Alaska because they have to do what they call bicycling.
The visual image that bicycling videb tape around in Alaska conjures
up is an interesting one, but be that as it may, the point is essentially
teclhiical.

I think that tlie essence of anr agreement is there, and I do not think
that anyone can really argue With the principle, but I would certainly
hope'that some way could be found to reduce three very complicated
pages of prose that are proposed to be added to an already extremely
lolng andlcomplicated section, that the way could 'be found to shorten
them somehow. I would hope that counsel and the interested parties
could get together and find a way.

Now the question of local signals. The Justice Department did
testify on the second dav of your hearings thant a distinction should be
drawn between local and distant signals. The Copyright Office agrees
with this in principle, but we recognize-I am reading now from lp)afe
29-the practical difficulties in finding an equitable w'ay to draw the
line, and we have no trouble inl accepting the graduated scale approach
of the bill.

I believe you heard testimony from the representative of the
National Cable Television Association that efforts had been made in
their board to triy to find a formula to make a distinction between local
and distant signals, and that they have been unsuccessful in finding a
formula that satisfied the various kinds of cable systems that were
represented. This apparently has been the experience in the Senate,
and I do not argue with it.

I will, at the end of this prepared statement, make some comments
about the Teleprompter proposal of which I am sure you have heard
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in the last week which does attempt to draw that line, but I am saybig,
at this point, that if a line can be drawn, fine, but I have no trouble
with the formula in the bill either.

We take no position on the fee schedule. I do not think anyone has
any economic data that can support this on a practical basis, and
lacking any basis for an opinion, we cannot comment on the fairness of
these amounts.

As to the Royalty Tribunal, the idea for a Royalty Tribunal did
not originate with the Copyright Office, and we do have some ques-
tions about the details of its operation. I will try to cover these in a
separate chapter of this report dealing exclusively with chapter 8 of
the bill which deals with the Royalty Tribunal and which contains
some things which I think need your attention.

The Royalty Tribunal was the child of the cable problem. It was
devised to meet the cable problem. It has now expanded its purpose.
But we do think that, in principle, it is a welcome effort to help settle
controversies over the distribution of royalties paid under the various
compulsory licensing systems in the bill. In fact, it has been embraced
enthusiastically by some of the payors and payees under some other
compulsory licensing systems.

With respect to the rather powerful role assigned to the Tribunal
in connection with various rate adjustments, we can see arguments
on both sides. We recognize that the Tribunal could be more effective
than congressional committees in marshaling and evaluatii,r masses
of economic data necessary for certain purposes and that safeguards
are provided in the form of a congressioneal veto power.

With respect specifically to the cable television royalty schedule,
we do not favor giving the Tribunal power to change the base on
which these fees are computed. In our opinion, this is a legislative
function that should not be delegated. I would stick with that state-
ment, Mr. Chairman, but I think- should add something to my report
because those who have read it have discussed this position with me.

The argument in favor of allowing the Tribunal to adjust the basis
for the rate -as well as the rate itself is that the future of cable is un-
predictable and that it might be possible for a system to make its
primary profits or income from functions completely unrelated to its
subscription service, and that by one device or another, it might be
able to reduce the amount, the gross amount received from subscribers
for the reception of retransmitted signals, to a point that would be
unijst to the copyright owner. This is the argument.

The opposing argument is that the Triounal, under this provision,
which is m chapter 8, could have the power, in effect, to charge twice
for the same performance, the old argument. We have some reserva-
tions about giving the Tribunal this power in as raw a form as this.
On the other hand, I think this is something you should consider care-
fully, and you will, I am quite sure, receive additional letters on this
subject-because it has now become an issue.

I would add that the Senate Judiciary Committee did .not change
the bill on this point.

The next paragraph deals with the so-called stretchout which has
become a focal point of this, whole dispute. I would first say that'the
bill contains specific dates like January 1, 1977, as the date of coming
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into effect, and July 1, 1977, as the date-this is the bill you have in
front of you-as the date when the Royalty Tribunal is supposed to
begin its review of the rates. These dates, of course, are unrealistic. If
you pass the bill this year, they might not be, but you are not likely
to pass the bill this year so that I think it can be a little confusing.

.As I read the bill, as it stands in front of you, it would probably
be amended to come into effect on January 1, 1978, and the bill would
require that 6 months later, the Royalty Tribunal begin its review of
the rate. In the Senate Judiciary Committee, the date for Tribunal
review was changed to January 1, 1980, which I assume was intended
to'be 3 years from January 1, 1977, the effective date in the bill. This
was what I was told, that the initial review would start, under the
Thurmond amendment, 3 years from the effective date of the bill.

Then there would be a new review begun 10 years following that,
and at 10-year intervals thereafter. These dates are the beginning of
the review, not the completion of the review.

We take no position as to whether the Tribunal should have the
power, as provided in 'the bill, to adjust the amounts of the fees every
5 years. We are particularly troubled about the uncertain procedural
situation that might result if the Tribunal's determination were, in
fact, rejected by Congress. We believe that the initial review period
is much too short, and we question whether 5-year intervals are long
enough to do the thorough exploration of long-range economic trends
and changes in industry, communications, and business practices. We
are also aware that, unlike the flat amount of the royalty in section
115-that is, the 3-cent royalty-the graduated scale in section 111 in-
cludes a built-in adjustment for inflation because it is a percentage
and also sliding.

At the-same title, We can understand Congress' unwillingness'to as-
sume the sole duty of making a de novo review of copyright royalty
rates. We also recognize that the amounts now in section 111 were de-
cided upon without a thorough economic analysis, and may prove un-
fair to one side or the other. If Congress shjuld waish to change the
present bill without taking cable out from under the Tribunal alto-
gether, it would consiider several alternatives, inclilding:' (1) A one-
time review ty the.Tribdnal, after a long-enough period for the studlv
to be meaningful, a onhe-hot approach; (2) 'a specific percentage 'limit
on'the amount the f&es could be incxreased by the Tribunal on a partic-
Uilar occasion; or (3) a provision requiring the Tribunal to make the'
studies contemplated in the bill, but mandating it to report its'findinos
and recommendations to Congress rather than making the determi-
nation itself.

To summarize up to this point, we are in favor of some stretch-
out, and while we recognize the advantage of Tribunal review and cer-
tainly'have no objection if this is Congress' will, there might be other
possibilities of dealing with the cable nroblem. I have laid out three
here. The stretchout that was provided in the Senate, which is three
and ten, has to be viewed in terms of a little history which has not been
referred to here. There was. I think, some agreement, unrecorded and
unwritten perhaps. At the time that these fees were cut in half in 1974,
there was, I believe, an understanding that the fees would be immedi-
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ately reviewed as soon as the bill came into effect because of the fact
they were considered so low and unfair by the copyright owners.

The position I am taking with respect to the initial review has noth-
ing to do with that. It is simply that I do not think that that quick a.
review could be sustained administratively. This is a bureaucratic rea-
son, but it is a very real one. I think that to start up an undertaking
of this magnitude from scratch in a 6-month period is asking more
than should be asked and would probably not produce a very ~effective
result.

I am in favor of allowing the system to operate long enough for the
Tribunal to iiave something to study. In other words I am not at all
sure it would be able to come up with anything more meaningful.than
the results in the bill, unless it had time to do it. For that reason, I am
not at all adverse to having the 3 years that are provided in the
Senate version. The 10 years may be rather long. They are now talk-
ing about 7.

There has been some mention of the probability that some of the
members who voted for that amendment were not fully aware that this
was forever, 10-year intervals forever.

In other words, as we have seen, this is a very fluid situation, and if
the FCC, for example, changed its rules, which is entirely possible,
there might very well be something that needed studying sooner than
10 years.

As far as the Tribunal itself is concerned. I think I will leave it at the
positions that are expressed here, although I would say oin the whole
that I think some sort of Tribuial review in this area is probably
desirable.

The National Cable Tele :ision Association has proposed. that, in-
stead of exempting local signals, the bill exempt the first $25.000 in
subscription system fees collected by a system from computation of
copyright royalties. Variations of this proposal have been put forward
from time to time in the past. We have no objection if Congress chooses
to accept this proposal, nor do we affirmatively favor it.

I believe that there have been and continue to be proposals to let little
systems out somehow, and this is probably as good a way as any. The
other possibility that has been discussed over the years is to exempt
systems up tooa certain number of subscribers, and I do not see any
opposition to thisin principle. On the other hand, it is true that the
fact that the scale of fees in the bill is a sliding one and is a half per-
cent up to $40,000-

Mr. IKASTENxEIER. On that point. some questions ljave been raised. If
one exempted the first $25,000, the first $40,000, how that might apply.;
that is, would it apply to a large system such as Teleprompter, which
operates in a number of so-called local systems, that is, each being
exempted-it would be $25,000 or whatever number of thousand dol-
lars it is-or whether it wotld apply to the prior conglomerate system
rather than each single operating system witllini the system.

3ts. RINGER. I think it would clearly have to apply to the entire sys-
tem, and it would require a formula to accomnplish this, but it wo;ld
be very hard to defend a large system that had a number of different
bhramnolls being completely exempted because each of thle brancheswe're
small. I am not sure anyone is argling that. They are arguing other
things, but not necessarily that.
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I take your point, Mr. Chairman; I agree with. you.
I have one page to go.
An important element of the cable issue is section 501(c), which in

my opinion, is not really necessary. It was part of the consensus agree-
ment, and it spells out that for a secondary transmission by a cable
system, a television broadcast station holding a copyright or other
license to transmit or perform the same version of that work, shall- for
purposes of subsection (d) of this section, be treated as a legal or'bene-
ficial owner if such secondary transmission occurs within the local
service area of that television, station.

I do not disagree with the principle of this, but I do not really think
it is necessary because copyright under this bill is made completely
divisible, and if you are the holder of an exclusive license for a par-
ticular geographic area, as a local broadcaster, you have the copyright-
for the purpose of maintaining suit. I believe that the reason this was
included in the consensus agreement and the reasOn it has been a con-
troversial issueis perhaps based in part on the experience with the old
retransmission consent FCC regulation, which, under the present copy-
right law, produced the argument that a local broadcaster did not have
a copyright sald so could not give consdint as to rights it did not have.

I think this would probably be different under the present bill.
Broadcasters are extremely anxious to preserve this condition. There

was an amendment, not in 501, but in 111 in the Senate, which I am not
sare accomplishes the desired result. It is in subsection (c), clause-2,
which says that the willful or repeated secondary transmission to the
public by a cable system is actionable as an act of infringement, and
so forth.

The feeling was that.this would insulate a cable system from liabil-
ity, as against a local broadcaster. I think they are talking about
halrassment if there wvas a one-shot negligent or inistaken carriage of
a. signal that was not authorized by the FCC. But if'they could prove
it was willful or repeated, then this, would be fully actionable as a
copyright infringement by the local broadcaster.

I think this is probably acceptable as a principle. But I have tech-
nical questions about whether this is the way to accomplish it. I think
that you as a committee should consider both the policy involved and
the techniical method of accomplishing it.

With your permission, I am. going to skip quickly over what was a
rather major issuebefore you-organized sports. This has been with
us since 1965.

The sport entrepreneurs that have come forward have differed from
time to time. But essentially, they are still trying to preserve exclu-
sivity and gate receipts. It was strildng, at one point in a Senate ver-
sion of the bill, to see all copyright material subject to compulsory
licensing. except organized sporting events. which were subject to com-
pleto exclusivity. I am not sure this can be lefended on policv grounds,
althouhll I think the practical problems of sports are unidoubtedly
real. They are certainly real to them. A compulsory license does not
hieln their gate receipts.

And vet, if you are Poing to have a compulsory license as the basis
for section 111, it does look peculiar and discriminatory to single sports
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out as the sole subject of copyliight that is entitled to exclusix e rights.
This did fall by the wayside in the Senate in 1974. It was rather
vigorously debated on the floor, and, was dropped completely and was
not really revived in the markup earlier this month. I may be wrong,
but I, would suggest as a hypothesis that this may have passed as
a major issue.

It think you obviously need to consider the arguments that were put
forward. But' I do not think that sports exclusivity is really part of
the package as it now stands.

Finally, an important issue which I hope my long exegesis on this
will have .been made clear to you-the relationship between the FCC
regulations and copyright. In the absence of court decisions oi legisla-
tion, and in furtherance of national communications policy from its

viewpoint, which is partly that of the House and Senate Commerce
Committee, the FCC has promulgated rules protecting the rights of
copyright owners. We did not advocate congressional action to
abrogate those rules as inconsistent with Federal copyright policy. and
I do not believe this was ever really suggested, although it may have
been hinted at.

We also ntend to doubt whether an attack on the exclusivity rules
would succeed on constitutional grounds. I think the argument could
bernade, but I doubt if it would succeed. Howtvver, we do very serious-
ly question the wisdom of administrative rules giving copyright pro-
tection in cases where either the courts or Congress have chosen, to
withhbld it. At the very least, we believe the Commission should
carefully reconsider its 1972 exclusivity rules as soon as~the revision
bill has been enacted. In other words, we think there is some merit in
the argument that -cable operators make that the bill should not re-
quire them to pay for the carriage of signals which they must black
out, or which they are not able to carry at all. I do think that the
FCC sliotild be abjured if possible to take another look at its rules,
at the-very least, in the light of the creation of copyright liability, if
that is your decision. ·

The Teleprbompter Corp. has put forward formally, I gather a
proposal which does come very'late, in the game that would restruc-
ture the royalty rate basesj ahd the method for collecting-and distrib-
uting the money, the method for computing the rates. And they are,
I think, attacking the Royalty Tribunal in principle; they prefer to
take the Rovaltv Tribunal out of this, although I do not think that
is the essential 'issue. As I read their proposal, it would cover only
distant signals, and would not cover any network signals, and would
compute the fees based on a formula that is intended to reflect the ac-
tual nonnetwork signals that are being carried, and to identify what
they would be worthli if they were off-the-air television signals.

In other words, the formuila would be an attempt to approximate,
on the basis of trade statistics, what the value of a broadcast signal
is, based on counties.

Mr. IAsTENMEIER. Is that proposal, has it been advanced in Senate
deliberations?

Ms. RINoan. No. The Senate Judiciary Committee had finished its
work when this was first broached. I put it forward simply because
it is a new factor in the field. I do not endorse it. I think it is too early
to take any real position withrespect to it.
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The first reactions I have heard to it havebeen somewhat unfavor-
"able. But I do not want to·go any further in commenting on it. I have
studied it, and I think it has some attractive features and some unat-
tractive features. I would say probably its most unattractive feature is
'its complexity.

Mr. IKASTENMrEEr. On behalf of the committee, it might be useful
for us if you would undertake to transmit that with any particular
comments youw would wish to make. Copies of the proposal-you say
it comes off late in the game; but insofar as we have not heretofore
received any proposal formally, it might be useful at least to have it
in the discussion.

Mr. RAILSBACK. Mr. Chairman, I wonder if I might just add to
that. I wonder if any objectors to the proposal who have not had a

-chance to register specific concerns about it-I think we ought to con-
sider it. I think it ought to be before us, because I think we ought to
hear from both sides.

Ms. RINGER. I agree.
Mr. KASTENmFIER. I am sure there would be no objection to that.

Any other parties interested in appropriately commenting on the
proposal, and care to do so, their views will be considered.

AIs. RINGEn. In fairness to Teleprompter, I should say this put for-
ward only as a fallback from their basic position, which is that there
should be no payment at all.

Mr. IKATENmEIER. I think it is understood that many cable opera-
tors, deptnding on what organization they belong to, how they oper-
ate, what their personal view might be, vary from opposing any pro-
visions to some sort of compromise. Furthermore, you did allude to
concern that I think some of the copyright proprietors, broadcasters,
filmmakers have; that, namely, in terms of the rate structure, that
there be some flexibility considering the base computation, because
of what some people foresee as radically altered bases for revenue in
terms of cable television or pay television, or whatever it may be inthe
years ahead.

Some people, of course, see as I say a radically changed market, in
which proprietors-owners of copyright material-may be dealing di-
rectly with pay TV or modified cable television operators. But the
basis for revenue might be quite different than the subscription or
the gross receipts tables that presently are in the proposed bill-I do
not really know that we are prepared to make any judgment about
that. But it is another late factor, it seems to me, in a consideration of
this section.

Are there other comments or questions of the members of the
committee?

Mr. DRINAN. Mr. Chairman, I wonder if you or Ms. Ringer could
address themselves to whether that same jurisdictional dispute. might
exist between the Judiciary Committee and Commerce Committee con-
cerning cable. I would be very happy to give cable to them, if the
Commerce Committee would want it. .

Mr. AtSTENMEIRn. May I respond to that, because that is a good
question. It is the posture of the Chair to maintain some sort of com-
munieation with the chairman of the subcommittee, of the Commerci
Committee, the gentleman from Massachusetts, Mr. Macdonald, on
this question. And as we proceed, we have to'keep him not only fully
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infornned; ut he and members of this committee, as far as I am con-
cerned, may participate-or at least have an input-into our
deliberations.

I think it is necessary for us to move forward, obviating the impasse
that we confronted in early 1967. But on the other hand, it is not
necessary, I think, to do what the Senate did; to-literally share juris-
diction with the copyright bill with that subcommittee. I think we can
arrive at an agreement with them. At least, we can consult with them,
and we can achieve a result which would not come to, let us say, juris-
dictional disputes later in legislative proceeding-.

Mr. I)RUpAN. Thank you.
Ms. Ringer, on youi last page--page 32-you say "We do not advo-

cate congressional action to abrogate those rules as inconsistent with
Federal copyright policy." If this bill were enacted, would some of
those rules be set aside?

AIs. RINGER. No. I do not think there would be any automatic action.
This is a much-debated point in the whole area right now. I might
add, in fact, that the trade press has indicated that within the, last 2
or 3 weeks, the Domestic Council in the W] hite House has been address-
ing this question under its deregulation activities, and apparently has
focused in on cable and these rules in the copyright context, in part. I
would say that the chances of a *constitutional attack on the rules under
this bill would be less than 50/50. I would personally prefer to see
copyright matters handled by copyright law, but I do not think that
things.are quitethat compartmentalized.

The Supreme Court, in the Southwestern case, upheld the FCC's
right to regulate the importation of distant signals by cable, which
does involve both communication and copyright aspects. What I would
certainly hope is that the FCC would see 'the light, and, Congress
Shaving taken a position that this should be handled by compulsory
licensing, would rethink a lot of its exclusivity details, which are ex-
traordinarily complex and are capable of criticism on that ground.

Mr. DRIXANs. Is there any way by which we could fashion the law,
or write in the report a congressional policy that the new congressional
policy supersedes whatever rules might be inconsistent? Could that
precludea lot of expensive, time-consuming litigation ?

MAS. 'RINGER. I confess it would please me to see you do that. But T
think it would displease a great many other people. This is a much
broader problem than actually what is covered in sect' 'n ill, and I am
not sure that this could be sustained in both Houses anc gotten. through
both Houses of Congress. Rather than daring something as largt hs
that, I would be inclined to approach it on a somewhat more low-level
basis.

Mir. DRTNAN. is there any pending litigation that might result in
,decisions which would modify some of the conclusions you made here ?

Mis. RINGER. The FCC nonduplication rules have been attacked in
court, and I believe they are still in court. I do not know the details of
that litigation. I do not think this would alter basically anything you
would be dcoing here, unlike the previous situation.nMr. KASTEN1XEIER. The gentleman from Illinois?

Mr. RAlb,.A,:K. You do not seem to address yourself to the issue of
.public broadcasting--r maybe you did.
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lMs. RsNGER. That is the next chapter.
Mr. RAILSBACK. Excuse me. I vill wait, and will come back for the

next chapter.
Ms. RNGOER. I hope we can get into it a little bit this morning.
Mr. RAILSBAC1;. You have always recognized a distinction between

the import.ation of distant signals and retransmission of local, andl
you are still recognizing that distinction. But you are not really sug-
gesting how we might handle it. Do you have any further thougghts
about that'.

Ms. RINGER. If-you want a single conclusion, it is the approach of
the present bill-the general approach is probably about as good as
you- can do.

Mr. RAIrsBACx. The graduated percentage ?
Ms. RINGER. I agree with you that you now have before you this

Teleprompter projposal; which is basically an effirt to try to distin-
guish between the two and not pay for local signals. But in order
to do that, you have gt to do a lot of other things which alter some
very fundamental aspects of the. present bill. I am not so wedded
to diawing a line between locai and distant that I would stiongly
advocate that.

I might say that in the earlier efforts. the line was drawn between
compulsory licensing for local and full liability for distant. Now, we
are in a situation wveire you are paying as compulsory licensing for
everything, and it seells to me there that W;hen everybody has access,
and pays depending upon a graduated scale, it is not quite as important
as it was before.

.Mr. RAILSBACK. In respect to baseball or major league sports, it
seems to me that there maybe oulht to be a distinction between the
minor leagues and major Ieagues . And there seems to be-there at
least are.allegations-that perhaps Boston, although Boston did very
well this year, but we use it as a hypothetical-:anyway, I wonder if
maybe there is. not some justification .Ior exclusivity, based on Where
you have a spectator sport. And yet, the people who gave testimony
did not have any empirical data supporting their argument, I wonder
if -you-

MS. RINcER. Considered as a theoretical matter, I suppose you could
make that arlgument.

Mr. RAILSBACK. I think it is a valid distinction.
Ms. RINrcER. I agree with you. If you, are going to try to do it this

way, this is a valid point. But to include organized sports, an exclusive
right cutting cabje out of the retransmission of one of its principal
business assets, which is the ability to retransmit sporting events, it
seems to me out of place in a coirmpletely compulsory licensing section
which we have now.

In the 'Senate, in September 1974, they had gotten past the-point
where they were seriously considering putting it in the bill. But
Senator Hart put forward a proposal that the FCC, whiclh is con-
sidering this question, be directed to deal with it. I lo not think it
was too clear as to what they were supposed to do, but they were
directed to address .the problem of sports blackouts and the protec-
tion of gate receipts. The Hart amendment was defeated.

Mr. RATLSUAOi. Thank you.
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Mr. KASTENMrEI.. The gentleman from New York, Mr.. Pattison?
iMr. PATnrsoN. Is the $25,000 exemption which has been Suggested,

is that a quarterly?
Ms, RINGER. Yes.
Mr.,PATISsoN. So it is $100,000 per year.
On the sports issue, is it ybour position that that, rel]y is more of

.a-better dealt with as a communications policy with the CC, rather
than as copyright?

IMs. RINGER. Yes; I do not want to express an opinion, pro or con,
on this. But I think that.broadcasts of sporting events contain copy-
rightable.elements, and .the contributions of the cameraman,. director,
and to some extent the people that direct the halftime events, and so
forth. I do not think that the game itself, as a game, anid activities
of the participants, the players, are actually copyrightable; and I
think, in all candor, that copyright has beer seized upon as a possible
way of protecting blackouts. If Congress wants to protect organized
sports this way, it should do it directly rather thin through the guise
of cable .excluSivity.

I mentioned before that the first time I looked at the Senate version
of the bill that emerg'rd in 1973, it struck me very fcrcefully that
everything was subject to compulsorylicensing except organized sports,
which was given a comlete protection. 'his seemed a little bit out of
place in the orderly scheme of things. '

MIr. PATnsoS. In your opinion, would the Teleprompter .proposal
tilt in favcr of the urban systems, and essentially put the burden of
copyright on the fringe vtrea systems ?

Ms. RINGER. It would certainly work in their favor. I do not think
there is any doubt about this; it would work in the favor of a
system like Teleprompter, which gets most of its subscription fees
from the retransmission of local signals in big urban areas. I do not
tlhink there is any doubt about that. It might have some beneficial
e/fects for other types of systems, and it might have some beneficial
efects for copyright owners, in comparison to this section 111 you now
have. But I cannot really say what those ultimate effects would be.

MIr. PATT so0N. Would that not be esseni'ially contrary to, for in-
stance, the exemption for the small system at $25,000 a quarter?

Ms. RINGER. It depends on what the small system is carrying.
Mr. PATrTIsoN. I agree. But is it not fairly typical that the small sys-

tems are fringe systems, small towns-and therefore,'primarily carry
imported signals?

AMs. RINGER. This is true.
kMr. PAmnsoN. It would be really very contrary. The exemption in

the Teleprompter system would really be two directly contrary ap-
proaches to the same problem.

Ms. RINGER. Yes; this is one of the reasons why the $25,000 exemp-
tion was put forward by NCTA as a possible solution to this. You are
saying, if I understand you, that these are really counter to each other.

Mr. PATsso N. The argument is very arguable and logical that you
only charge for the imported signal. If you could handle it some way
without terrible complexity-but that kind of a ruling would favor
the urban system, which basically picks uip local signals and may make
all of its money, and tend to make'ifost of its money, from paid TV.
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Ms. RINGER. You cannqt really tell what is going'to happen. Obri-
ously, Teleprompter at one time--it has been the largest-it antici-
pated the possibility of bringing perhaps 25 or 50-signals containing
different promr:,ms into Ne vYork City, for example. This was a tech-
niical possibility, and-

Mr. PArrIsos. Although there are not that many programs that
are available.

Ms. RINGER. If you wanted to-use microwave relays, you probably
could.

Mr. PAqrIsoN-. There are not 25 or 50 programs being broadcast
anywhere.

IMs. RINGER. In the country, yes. If you wanted to bring them in
from the heart land, and so forth, I think you could.

Mr. PArTTsoN-. You mean there are925 or 50 independent signals?
Ms. RINGER. You might have a lot of different "I Love Lucys."
Mir. PATTIsoN;. That is what I am talking about--excluding the re-

peats of the network programing, independent signals. I am not talk-
ing about signals that are owned by networks. I am talking about non-
network kind of programing, where you actually are creating some-
thing. It is pretty rare-there are only about 10 independents that
really do that.

Ms. RINGER. But they buy syndicated programs and play them over
and over again. At any one time, you could easily find 50 different
programs.

Mr. PArTTrso0. With the availability of 30 I Love Lucys on the same
TV set at the same time, this certainly poses agreat-

Ms. RINGER. No comment on thit.
Mr. IASTENmEIER. One question. It has to do with the practice-

I am not aware of what the practice is in terms of vicarious liability
for infringing performances, and the ballroom operator case; is that
the practice t '

X the orchestra-whatever orchestra it is-must go to
BMI and get a ' rnse to play a repertoire of BMI pieces

Ms. RINGER. I believe it is usually the entrepreneur rather than the
individual orchestra that does take the license. It is a blanket license.

Mr. KIASTENrEIEM. What you are saying is that the orchestra, which
plays for profit, and in fact plays the music, doev not pay a performing
royalty?

Ms. RINGER. That is right, because the royalty -is paid by the person
who is providing the premises and is charging the admission. I think
that is the usual pattern. I am- sure there are variations to it, but essen-
tially a band that-goes into a place can assume that the person provid-
ing the physical facilities and so forth has a license from all thrde per-
forming rights societies.

Mr. IKSTENMEIER. Is there, -in fact, a double payment? That is, if
you had an orchestra, and obtained a license from the performing
rights society for playing his repertoire. and also went into a place
where the ballroom operator had also paid the same -performing rights
society for its license, is whether in fact that would- be a double pay-
ment-your answer is, in fact, orchestras never do obtain ?

Ms. RINGER. I do not know. This is something we could inquire. I
think'it is a valid point.

Mr. KASTENDmEImER. Thank you for your-one more question.
57-786-76-Dt. 3--29
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'Mr: DRINAN. On a tribunali we have had,yery, very little informa-
tiofi or comments on it, andlI am yery afraid, frankly, of the implica-.
tions of some.of this in section 80.6, in that you seem to reflect that,
too. As you indicate, section 111 was decided upon without any eco-
nomic analysis of the royalties involved, and the final determination
in any proceeding must be reported to the Congress, and either House
can decide within 90 days. I can foresee all types of difficulties there.

How many final determinations from the tribunal would you imagine
would be forthcoming in a year or 6 months ?

MIs. RINGER. On the ratemaking, there are currently in the bill, if
-u include the recent Mathias amendment in the Senate, four. There

..re four separate fees that are set. and would be subject to review by
the tribunal. It depends on how oiten the tribunal is able to review it.
Under the Senate ameidment, it would be once every 10 years after
the first time. I would say that it would be very unlikely that all four
would not be reviewed, and probably changed.

Mr. DRINANs. Then it is very indefinite. As you intimate, it is very
indefinite. 'h'at happens if either house sets it aside wlhat happens?

Ms. RINGER. I do not know..
Mr. DRINAN. This is very defective legislation, then.
Ms. RINGER. It obviously does not come into effect. But what hap.

pens with, thd tribunal? Can it go back and try again ? Can it 'have a,
fallback it could.put forward ? It certainly is not clear. This does need
clarification.

MIr. DIn.NA.s. Do you think it is wise to say that. upon assuring of
good cause, this committee or the Senate Judiciary Committee may
waive the requirement that everything be finished within 1 year?
It-is most unusual.

Ms. RI-NER. Yes, it is most unusual. I ammnot sure anyone has raised
that slpecific question before.

.Mr. DRnNAx. 804(e).
£Ms. RINGEn . I amnnot slure you were.here when I mentioned I would

address the whole of that in a separate chapter next week, I hope.
MIr. DRINAN. .Thank you, Mr. Chairman.

IMr. KASTEN3TEIER. That concludes this morning's discussions with
respect to chapter V. 'We thank you, MIs. Ringer, and we shall next
meet on ThurIsda:, Kovember 6, here in this room at 10 o'clock. I am
not sanguine' about whether it will be'the last' of a series of your
discussion.

iMs. RINGER. May I ask, Mr. Chairman-I can get through this very
much faster than I have. It depends entirely on what you want me
to do.

AMr. :KASTENrEIER. I wotld say the present pace is correct. A quicker
pace would be, I am afraid, too superficial for our purposes. Therefore,
I think we should continue at this pace, even if it requires more than
the meeting on November 6 to complete our 'work.

With the Iouse calling us to the floor,we will adjourn.
[Whereupon, at 12:15 p.m., the subcommittee recessed, to reconvene

at 10 a.m. Thursday, November 6,1975.]
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THURSDAY, NOVEMTBE.R 6, 1975

HOUSE OF REPRESENTATIVES,
SUBCOI:Irr1T.mE ON COURTS, CIVIL LIBErRTIES,

AND THE AD3mINIsTRATIoN Or JUSTICE
OF THE CO3MII·rnE ON SE JUDICIARY,

Washington, D.C.

The subcommittee met, pursuant to' notice, at 10:20 a.m. in room
2226, Rayburn House Office Building, the H6norable: Robert W.
Kastenmeier [chairman of the subcommittee] presiding.

P'esent: Representatives Kastenmeier and RailSback;
Also present: Herbert Fuchs, counsel, and hliorias E. Mooney,

associate counsel.
Mr. KAsTENrMEIE. The hearing will come to order.
This morning the committee again will hear from Registei of Copy-

right in what we had hoped might be the penultimate installiment of
the closing testimony, but it remains to be seen whether that is achieve-
-able. In any event, we are pleased to greet lMs. Ringer, who may take
up'wliere sheleft off.

TESTIMONY OF BARBARA RINGER, REGISTER OF COPYRIGHTS--
Resumed

?Is. RINGEn. Thank you, Mr. Chairman. I think I finished the dis-
cussion of section 111 and cable television last time unless the members
have any questions. If not, I will go on to section 112, which is headed,
"Ephemeral Recordings," under which I would like to discuss all of
the issues remaining to be discussed in connection Ivith nonprofit
broadcast.

Under that heading--this is chapter 6 of the second supplementary
report draft-there are four basic issues.

The first has to do with the right of instructional broadcasting to
make and distribute sound recordings of their exempted broadcasts.

The second is the so-called Mfathias amendm&6:', which has been
adopted by the Senate Judiciary Committee and is now Sectioft II8
of the Senate version of the, bill.

The third concerns broadcasts for the blind and plhysically haindi-
capped.

The fifth has to do with the practice pr'valent in the broadcasting
of religious programs, which invol\es malking tapes 'and disks of
religious blroadcasts, inclhilUig copyri,rghted music.

M~r. R<AMLswc. Is l:hat fo I'th or fifth ?
Ms. RINrcrn. This.is the foulrth. The fiist is the' Bayhl amendment

on instriictiona.l broadlcasting tapes. The second is the Inathins amencd-
ment, compulsory license. The third is broadcasting for the blind and

(1835)
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physically handicapped. The fourth is the music of a religious nature
tapes.

tajust wanted to try to set this framework around this discussion.
I will take each one of these up separately, and perhaps the simplest
thing to do would be to have the questioning after each segment because
they are pretty discrete.

The first which was known, but is no longer known, the Bayh
amendment is discussed on pages 3 to 8 of chapter 6. It does have a
history which is traced there, and I think I can summarize it rather
simply. Ephemeral broadcast tapes are traditional in the broadcast
industry, both in this country and abroad. The term "ephemeral re-
cordings" is a very well known one, and in effect, it is sort of an
understanding-or fair use type of exemption which allows a licensed
broadcaster or commercial broadcaster, or a broadcaster in Europe that
takes licenses for' copyrighted material to make a recording, now
almost always a tape, for the purpose of simplifying this broadcasting
procedure. In other words, it has -a license. It is understood the
'roadcaster should have the right to make one tape, which will allow
it to broadcast or'rebroadcast because of time zone problems and that
sort of thing, and then destroy it after it has served its purpose.
It is almost always one tape, almost always a rather short period.
Six months is not uncommon.

When you get to ITV, you, have a different situation. You do not
have a license in the first place. The broadcasts themselves are exempted
in the second place. The tapes are shopped around, as the practice has
emerged over the last 15 years or so, and in the absence of an actual
electronically connected network of instructional broadcasters, the
tapes of these in-school broadcasts are shopped around from instruc-
tional broadcaster to instructional broadcaster, are kept for quite a
long time, and are reused.

Let me run down the history of this, which has gone through seven
phases already. First, the bill back in the 1960's treated unlicensed
.ITV and licensed commercial broadcasting tapes the same way. They
allowed one tape for 6 montlls, to be kept for 6 months and then
·destroyed.

Second, ITV was singled out; a distinction Ewas drawn in section 112
between commercial licensed broadcasters and instructional broadcast-
ers, and two tapes were allowed in the latter case, and they were allowed
to be kept for 1 year. I am not going into the refinements on this, but
essentially it was two tapes for 1 year. Then when the bill got to the
House floor in April of l1 '7, the instructional broadcasters, the public
broadcasting representati ecs were successful in geeting all the restric-
tions knocked out completely. No limit as to the number of tapes or the
lenoth of time they would be kept.

ar. KASTENmIEER. May I interrupt because I do not recall myself
this refers exclusively to audiovisual tapes and not sound recordings
only. Is that correct?,

Sis. RIN'GER. It could include sound recordings. I think the basic-
Mr. I{AsTENmERn. Does the same thing apply to sound recordings

only?
IS. RiNGER. That is right' Actually, the whole concept of ephemeral

recording grew up when there was not any television. As you recall-
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I have forgotten the phrase that was used in the old days of radio--
"this is electrical recording," or something like that, as announced'
on the radio then. I do not think any distinction has been drawn in,
principle.

But we are really, as a practical matter, talking about videotape.
This is where the issue lies. The Senate took the bill over from the-
House at this point, and in 1969 when the subcommittee reported the.
bill, it put a limit back on the number and the time, but raised it:
substantially from the House committee's limits. The Senate limits at
that point were 12 tapes for years.

Then in 1974, when the bill went through the Senate and passed on
September 9, the 12 and 5 were raised to 30 and 7. I might say, in pass-
ing, that 7 does have a sort of magic meaning copyright law. I haVe
never understood quite why, but it is interesting to see. You usually
come down to 7 somewhere along the line.

At the end of the Senate process, when the bill was on the floor,
an amendment that had been offered by Senator Bayh to take the re-
strictions off again was discussed, and the feeling tiat is reflected in
the debate was that this was not being rejected, but the consideration
of it was being postponed because it was submitted too late. However,
when the Senate came back to the bill in 1975, the Bayh amendment was
not pressed. It was not introduced, and I am told, although I have not
any personal knowledge of this, that Senator Bayh has decided not
to put it forward again. So the bill was reported by the full Senate
Judiciary Committee on October 7 with the 30 tapes and 7-year limit in
it, and on this point I have been asked by Senator McClellan to com-
ment, and I use as my comments in this report pretty much what I
wrote to him on January 31,1975.

The Copyright Office adheres to the position that some limitation is
essential, and the 30 copies should be ample to facilitate the activities
of nonprofit organizations. The circulation of as many as 30 copies,
itself, presents some danger to creators since it is extremely difficult
to insure that unauthorized copies are not made.

But-and there is nothing magic about the 7-year cutoff-but I be-
lieve a limitation on the period of copies, that the copies or phono-
records may be held and used, is eminently sound. In other words, the
Copyright Ofl. is endorsing the 30-copy, 7-year limitation on the
theory that you have to have some limitation, and that seems to be a
viable one, although it may be a little excessive.

Now, if it is agreeable, I would like to stop for questions here, or
if you would rather I go on and finish the chapter, as you wish.

Mr. ICASTENMEIE. Thank you. Yes; superficially, it would appear
that 30 copies, 7 years would seem to be practically not a limitation,
although as you point out, Mr. Aleinikoff says, it is still sufficiently
restrictive to prevent practical application of this exemption through
the rapidly changing electronic world of American education.

Let us make it clear precisely what he conceives of there. In what
respect might practical occurrence be restricted ?

Ms. RINGER. I think there are cases now where they are.
Mr. KASTENmmiE. Where the network requires more than 30 copies?
Ids. RmINGER. These are actually tape networks; that is the term

that is used, and they may very well use more than 30 in some cases,
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but there has to be'a limitation somewhere, and as I tried to bring out
here, you junst keep raising the figures on and on. You have to reach a
point at which you stop.

Mr. ICASTENWrEIER. Is the 7 years thought to be restrictive?
MIs. RINoGER. Aside from its mystical significance, I do not think it

is anything more-than a compromise.
3Ir. KASTENsriEERn. It is almost like a short term of copyright it3elf

with a quarter of the first renewal term, first term.
Mrt. RAILSBACK. May I inquire as to how all of this works? Can you

explain to ne ho6w an instructional, broadcaster shifts these things
around ?

Ms. RINGEx:. I tlinlk these situations vary. Now, we are talking only
about the sort of thing that children receive in their classrooms or
withl somne exceptions to this, the sort of things that are exempted
rinder section 110(2). I think you have a teacher vwho goeg into a
studio and 'tbaches a class with audiovisual aids of one sort :or an-
other, and this is videotaped and is put on the tube in various ways,
and is sent around through the nmail or express company type of thing.

Mfr. RAILSBACK. Thank youi
,Mr. KAsTrENmIEIR. This is, of course, distinguished from public

television.
AIs. RIcrGEn. Yes ; I am coming to that now. This is quite different.

iMr. KASTrE.rmEER. This is the definition of "for instructional piir-
iPoses." You may continue.

Mls. RInjxcmI. Thank you. The next issue is a very live one; I think
it is one of the most important questions you will liave to consider
because of the fact you are now presented, or likely to be presented,
wit~h a Senate amendment of rather sweeping scope and significance.

The AIathias amendment, so-called, is discussed on pages 8 to 21 of
m} report, chapter 6. What I deal with mostly there is an effort
to trace the legislative history, first of the instructional broadcasting
exemnption in 110(2) and the reason why there is no exemption or
other provision dealing with public broadcasting in section 110, itself,
which is the basic provision dealing with the limitations on perform-
ing rights.

I thilk I might start with the quotation at the top of page 9, which
is from the 1965 'Supplementary Report of the. Register, as to why,
what were then somewhat embryonic public broadcasting activities
were not exempted:

The bill imposes no blanket for profit limitation on the right of
public performance. In view of the recent upsurge in the number'and
importance of nonprofit performances-this was in 1965--particilarly
noiprofif brod'lcasts reaching huge audiences, webhave con6clded that
a present blanket 'exemption for nonprofit broadcasting'has become
too broad i'n its application to the new conditions of today, and that
it would involve serious dangers to the authors' rights if continued
into the fitture. ·'

In other words, we favored dropping the for-profit 'limitation Faith
respect t.o publid, noninstructional broadcasting of a nonprofit natflire.
This wasmor, ,op'less accepted"by the subcommittee, I think. The'bis-
tory of this. wolld bear out that this basic conclusion' is not really
disputed, that noniprofit broadcasting of a public nature should' not
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have any complete outright exemption. The nonprofit public broad-
casters were not really urging that. Their urgings: for an exemption
were directed to instructional television. ;

On the other hand, I think it is importaiit to recognize that there
is a not-for-profit limitation in the present law. The extent to which
that applies to them is not all that clear. Unquestionably, some of
their activities are exempted; others may not be, but, in any case,
there is a sweeping not-for-profit limitation in the present law with
respect to performances of n6ndramatic wvorks.

When the Senate subcommittee reported the 1969 bill to the'full
'Judiciary Committee on D'ecember 10, 1969, it rejected an amend-
mnent that .had been put forward in the Seniate. I am reading froni
the bottom of page 9, "To provide a compulsory license at reogulated
·rates for the use of copyrighted material and thl 6programs o0public
television which are intended for reception by ait geneial' audience."

This. same position was adopted by the full committee, and it was
also adopted after a great deal of discussion in the'iintervening years
by the Senate when it passed the bill in 1974. However, before passage
in September of 1974, on August 19, 1974, Senator Mathias intro.
duced an amendment that would liave added a new section 118 to the
bill and the text of this provision.

This is the amendment on which you had' hearings last June, I'be-
]ieve. It is laid out on pages 11, 12, and the top of page 13 of my report.
I quote it verbatim. I will try to summarize it very briefly.

Essentially, it would create a compulsory license fqr public broad-
casts of nondramatic literary and musical works, sound recordings, and
pictorial.and graphic and sculptural works. The public broadcaster
would be required to makcea registration or recordation of its identity.

Mr. RAMISBACK. Where are you reading? '
Ms. RINuER. I am summarizing from page 11, which sets out the

Mathias amendment in the form in which it was: the subject of your
hearings in June.

At least I month after the, initial broadcast and at later intervals,
the public broadcaster is required to record in the Copyright Office a
notice stating its identity and' address and so forth'. That establishes
the compulsory license under this proposal.

Then the public broadcaster, or as it was called, any public broad-
casting organization or institution, .would deposit with the Registei
ofrCopyrights at intervals in accordance with requirements that the
Register is suppdsed'.to prescribe a statement of account and the total
kroyalty fees for the period covere'd"by the' statement iinder'clause (2)
of subsection (a) of this amendment. The royalty rates under this sec-
tion shall be determined by the Copyright -Royalty Tribunal as reason-
able royalty rates for the 'inclusion of 4ondram'at'ic workis in public
television and radio broadcasts. 'Such royalty rates may 'be caleulated
on a per use, a per progra'm, ,rd rated or annual basis as the Copyright
Royalty Tribunal finds. most appropriate' with respect to'the type of
the copyriglited work anda the natu ire of broadcast iSe,

In other words, the framewcrk 6f a compulsory liCense i's ket out
here,, but practically all of the.details are left either t6 the Re&isotdi
of Copyrights or to the, Royalt3 Tribunal, inchliding the peri'di'y' of
the reporting and accountig and tlie amoiints of the rated 6s'thej
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apply to various types of works. And as I say, there were four types of
,works incLuded, under the original Mathias amendment: Nondramatic
literary works, nondramatic musical works, sound recordings, and
graphic works. Those were the four types. They did not include audio-
visual motion pictures, or dramatic works, including dramatic O-
musical works.

Mr. KASTENMEmR Why did they not ?
Ms. RINGER. I think,
Mr. KASTENMEEnR. Because presently they were commonly negoti-

ated between the parties a?
Ms. RINGER. Yes. And of course, this is what you see on public

television, either public television's own dramatic presentations or
dramatic works or motion pictures that they have licensed from sup-
pliers, from motion picture producers, and audiovisual producers.

Mr. KASTENMEIER. By and large, what this covers is really marginal
programing material in terms of public broadcasters.

Ms. RINGER. I would not necessarily call it marginal. It is the sort
of thing that goes into the audiovisual works and motion pictures that
they then put on.

Mr. IaSTENsEIEM.. Practically speaking, for which they might have
difficulty obtaining clearances.

Ms. RINGER. This is certainly their argument. That is correct.
Let me pursue this a little bit.
This proposal was introduced as a formal Senate amendment and

was mentioned briefly, as was the Bavh amendment, at the end of
the Senate debate on September 9, 1974. Although not adopted, it
was not rejected either.

I am reading now from the middle of page 13. When the Senate
Judiciary Subcommittee resumed its consideration of the revision bill
in the 94th Congress, efforts were made to resolve the problem of public
broadcasting through negotiation, and a number of meetings aimed at
blanket voluntary licensing were held. A mover of this effort was the
Counsel to the Senate Judiciary Subcommittee, Mr. Brennan. The Ma-
thias amendment was not adopted by the subcommittee when it re-
ported the bill to the full Senate Judiciary Committee on April 13,
1975. But the following statement was issued, and I have repeated it in
full since it is-an element in the continuing legislative history of this
provision.

In effect, it recounted that, at the request of the chairman of the sub-
committee, a series of meetings had been held. And I think the thrust
of this is that they had held some promise. And the final paragraph
read: The subcommittee will maintain its interest in obtaining a mutu-
ally satisfactory solution. The subcommittee expresses the hope that a
complete agreement will shortly be reached.

The meetings-I attended them myself-tended to look like they
held some promise for working this out on a voluntary basis, and I be-
lieve I even mentioned that in my opening testimony-that I hoped
that this problem could be solved without having you have to consider
it in a completely new provision, the compulsory license provision,
now in section 118.

On July 10-I was wrong, it was July 10i 1975, that your subcom-
mittee heard testimony on the various amendments from panels rep-
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resenting the various sides. I have tried to summarize this testimony
on pages 14 through 17 or 18, rather. I do not think I need to read all
of that here. That has been fairly recent testimony before your
subcommittee.

I am now reading from page 18. Both sides of the House hearings
referred to the ongoing negotiations and to some of the problems that
had been encountered, including questions of compulsory arbitration
and antitrust exemptions in anticipation of the impending markup of
the revision bill by the full Senate Judiciary Committee. The rep-
resentatives of the public broadcasting industry again pressed for
adoption of the Mathias amendment, which was adopted with some
changes by the full Senate Judiciary Committee as section 113 of S. 22
as reported on October 7, and I here lay out the whole text of that
which does, as I say, contain some changes. The text appears on page 19
through the middle of 21.

And I am now reading from the middle of 21. The comparison be-
tween the 1974 and 1975 versions of the Mathias amendment discloses
some changes in language and structure. There are two important sub-
stantive changes. One, I think, can be disposed of quickly. Sound
recordings have been dropped completely from the bill, from the
compulsory licensing system. And the second, the structure and lan-
guage was changed, and let me read this. It is item 2 at the bot-
tom of page 21. Instead of making the act of "public broadcast"
subject to compulsory licensing, the new Mathias amendment grants
an exemption to "a public broadcasting entity", subject to compliance
withi the compulsory licensing requirement. The new "public broad-
casting entity" is defined as "any licensee or permittee of a noncom-
mercial educational broadcast station or any nonprofit institution or
organization engaged in public broadcasting".

The latter term, "public broadcasting," is defined very broadly in-
deed. Taken literally, this change could vastly-expand the scope of the
amendment beyond anything discussed in the House subcommittee
hearings. This has been the subject of discussion since I wrote this
chapter, Mlr. Chairman, and I believe that the intention was not as
broad as the language would suggest. But it does bespeak the neces-
sity for considerable revision if this provision is to be accepted.

~Mr. KASTEN-EIEER. Practically speaking, what entities might it in-
clude that the original 1Mathias would not have included?

~Ms. RIGaERn. I think, probably the purpose behind this -was to allow
entities such as schools and academic organizations to share any com-
pulsory license that there has been. And I'll come to this again. Briefly,
there has been a suggestion during all these meetings that the assump-
tion be sufficiently broad to permit schools to video-tape off the air
public broadcasting programs like "Jenny" :r ':Upstairs, Downstairs".

Mr. RAILSBACit. Other than instructional-
M{s. RINGER. Well, yes, because that is what is on public broadcast-

ing, and use it' for instructional purposes, but under very restrictive
circumst ances. The discussions would have put limits on the time that
these could be used and the purpose they could be used for and so forth.
But none of this made its way into the Mathias amendment.

And I may be wrong about this, but my assumption that in very
broadly defining your broadcasting entity to include permittees, the
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intention was to expand this to include anybody who might want to
use a public broadcasting program for a legitimate purpose. I think
it went way beyond what was intended.

Mr. IkATENMTEInIR. If it ;j at all subject to compliance with the com-
pulsory licensing requirement though, even a school would'have to, for
such materials, get a compulsory license.

M3s. RINGER. I would say that the language was clumsily drafted.
But I think there was nmuch concern among copyright owners that it
went beyond the sort of licensed public broadcasting entities that were
originally contemplated. In any case, I do not want to oyerstress this,
Mfr. Chairman, because if this provision is included, it will have to be.
very substantially redrafted.

I think the sponseu would agree with tlis. I do not think anyone
is insisting on the exact language. I think what we are striving for now
is some idea of what is neededl and wanted so the Congress can go ahead
and make its decisions.

I am now going to rea3 from page 27, which includes my comments
and recommendations on this Whole matter. And I think if you will
bear with me, I will read them completely because I do not think I can
summarize them very effectively.

The failure of the negotiations, aimed at finding a voluntary solu-
tion to these problems, which seemed so promising at the time of the
House hearings in July 1975, is to be regretted and deplored.

Now, I might say that when I wrote this, it looked like this had
completely broken off, that there were going to be no further dis-
cussions and voluntary negotiations. There have been meetings since
then, and I think that perhaps the discussions, at least, are going for-
ward again. There has not been a complete failure and an agreement
to go off in different directions.

Compulsory licensing has been, and should be, regarded as an
extreme last resort in copyright law. Despite the expressions of
blame and disappointment now being exchanged, the Copyright Office
remains unconvinced that voluntary arrangements are impossible
other thanmunder the compulsion of government regulation. It is true
that public broadcasting is not paying anything now, that it enjoys
at least some degree of exemption with respect to completely nonprofit
performances, that its budgets remain low and clearances difficult, and
that it is offering to pay fair royalties in the future under a compul-
sory license. It has also failed so far to gain the terms it was seeking
in voluntary negotiations. But to conjure up the threat of massive
government-run compulsory licensing machinery in an effort to im.
prove its bargaining position is, I believe, of questionable necessity.

A careful review of the statements made during the negotiations
in various written submissions, and at the hearings, indicates that
clearance of music is public broadcasting's foremost concein and that
a major impediment to a voluntary solution to that problem has been
the lack of a statutory antitrust exemption.

In other words, public broadcasting is seeking a single license on a,
voluntary basis, or, if they cannot get that, on a compulsory basis.
And the various interests that are involved on the other side of the
negotiations are concerned, and I think with some reason, that they
may be getting beyond what the antitrust laws permit in dealing
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jointly with public broadcasting on a. one-to-one basis, There are three
performing rights societies, and there are music publishers and agen-
cies and so forth that are involved in the making of recording licenses
in this area, and all these licensing organizations have to be involved
in any kind of voluntary agreement, and they are saying they need
an antitrust exemption in order to do this. ,

At the same time, enactment of such an exemption has implications
and unforeseeable consequences beyond the current problems of public
broadcasting. A compulsory license limited to nondramatic musical
compositions, might, in view of the organized structure of the indut,.ry,
be made to work fairly well.

In other words, if you could get an antitrust exemption, you have
got enough organization and few enough entities in the field to make
this a practical possibility. Certainly, the dangers in compuls& v
licensing of literary w9rks are less evident in the case of music. Tit
other wvords, we have a lot of blanket or compulsory licensing in
music under one form or other already, and the restrictive problems
that I find in the case of literary works are not as serious in the case
of music.

Mr. R.AILsBAcK. May I ask you exactly how is it working now?
.What are the procedures? What are the problems under the current
law?

Mfs. RINGER. Under the current law-we are talking about music and
public broadcasting-there are no licenses at all. Public broadcasting
is using music and is not paying.

Mr. RAILSBACE. IIow about literary works ?
iMs. RINGER. I would say the same situation is true, as a generality.

Mr. RMALSBACK. And they are not paying royalties?
Ms. RINGER. That is right. Let me make clear, Mr. Railsback, that

the present law in sections 1(c) and 1 (e) makes clear that nohprofit
performances are exempt. They are not included, in the exclusive
rights of the copyright owner, but this does not cover nonprofit
recordings that are made for broadcasting, and it also does not cover
some equivocal types of public broadcasting such as the sort of thing
like a "Jenny" or an "Upstairs, Downstairs'" where you see Mobil on
the screen and where Mobil Oil advertisers in the New York Times,
"WaMatch Channel 13 tonight."

Mr. RAIrsTACK. But your feeling is with the development of public
broadcasting, with this tremendous expansion, that now literary
works, if there were compulsory licenses, could really be jeopardized
as far as their copyright owners-

lMs. RINGiR. Yes; I feel that-what I am trying to say right now
is that I think the danger to copyright owners in the field of music
is not as great as it is in the whole range of literary works. This is my
feeling, I try to develop that a little bit later. And perhaps we can
come back to this point after you have heard me out.

I am actually about to make this point that the Copyright Office
considers the dangers of an unqualified compulsory license for literary
workls so great and the need for it so unproven, thfat it coiildmnot sup-
port a copyright bill containing such a provision, including the revi-
sion bill as it was reported by the full Senate Judiciary Committee on
October 7. 1975. The loss of control by authors over thb use of their
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work in a major mass communications medium, and the dangers of
state control and loss of freedom of expression implicit in the pro-
.posed system, would probably be too high a price to pay even if public
broadcasting were being severely hampered by the legal" obilgation to
get clearances. But, asidz from the problem of reading to £th3 blind,
discussed below, it cannot be said that the practical problems of public
broadcasters in getting clearances for reading literary works, have
been illustrated convincingly, much less proved.

it has been suggested that the problem of loss of control might be
s6lved-and I am talking now about literary works-might be solved
by requiring a notice to be filed, perhaps 2 weeks or 1 month in
advance, by the public broadcaster on the copyright owner--pre-
sumably at the last address shown in the records of the Copyright
Office.

This suggestion has been thrown out informally, thus providing a
right of refusal. And there is a precedent for this in the bill-section
110(4)-where you can go out and do something if the copyright
owner does not object in advance.

Ve have serious doubts about both the practicability or the necessity
of such a system, though obviously it would be preferable to a raw
compulsory license.

Uld the problem of pictorial, graphic, and sculptural works, includ-
ing photographs. This practical problem strikes us as a great deal more
real than that of literary works. HIere, the public broadcasters needs are
obviously demonstrable, and the difficulties involved in individual
clearances more evident. They do use a lot of graphics, and they are
not paying, and they are not.getting clearance. I am not sure that there
is any organized way of trying to get clearances.

Mr. RAILSBACI. WVhy is it more difficult?
MIs. RINGiER. The reason is very simple. There are just no organized

agencies besides a few. There is the Bettman Archive and kagnum
Pictures and that sort of thing, but aside from agencies of that sort
which control very large masses of pictures-and you sometimes do
see credit lines in magazines next to a reprinted photograph, for
example-but there is no organized licensing arrangement, unlike
literary works, where you do have at least a publisher you can write
to that normally has a rights and permissions department that is set
up to handle this sort of tliing. You do not have that kind of structure
in the graphic area. That is not to say that it could not be created, but
it just does not exist now.

Should a compulsory license be established for music, its extension
to graphics might be justified in theory. A problem here is that there is
no organizational representative to speak for artists and photogra-
phers. And my point here is that they really have not been consulted,
that their works are probably being discussed and dealt with wv;lhout
anyone really being able to speak for them in these hearings or any-
\vhere else. In fairness, their rights should not be swept aside in the
interest of expediency and business convenience. It bothers me a great
deal that, we are blithely saying you are going to be subject to a -om-
pulsory license when nobody here has spoken to this from what I know
personally to be a great huge body of artists and photographers out
there who w ould be very disturbed about this if it happened.
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Mr. RAILSBACK. But at the same time, as I understand it, they are
going to be paying royalties, and those royalties will be determined
by a tribunal. That is the other side of it.

Ms. RINGER. Yes; this is true. But my point generally in this chap-
ter, in this section, is that a compulsory license is not just some simple
little thing. You are giving up very major rights. And you have got
to have somebody out there figlting for you.

What I am really saying is that I am. perfectly well aware that
public broadcasting has problems in this area and is not paying now.
It is not getting clearances. And it is in the respectful position of now
saying, yes, we want to pay, and we will pay through a compulsory
license.

What I am sayig is that there is nobody on the other side to say
yes or no. They just have not been heard. This bothers me a good deal',
Ialthough I am not justifying the present situation one way or the
other.

Let me summarize this. This is point (f) on page 29. The Copyright
Office is not convinced that any compulsory license is necessary for
public broadcasting. But if Congress conrsiders that some sort of com-
pulsory licensing is needed, we believe it should be confined to music
and. that the Iatllhias amendment should be completely rewritten to
make its vague and ambiguous language conform to the language and
content of .the revision bill, to insure that it goes no further than in-
tended or needed, and to provide for a workable and fair administra-
tive framework. The rights to perform and to make and distribute
recorded programs should be limited to bona fide noncommercial edu-
cational broadcasters and should be carefully circumscribed in the
statute itself.

I make the point at the top of page 30 concerning schools making
videotape recordings and say that since this is a section 107 problem,
it should be dealt with in this context. I have since had second thoughts
about this, Mir. Chairman, since I wrote this chapter, and I am inclined
to think that this should probably be dealt with in the bill, that if my
interpretation of the intentiofiteliind the definition of public broad-
casting entity is correct, then]this question of taping in the schools
should be addressed somewhere in this section an& not floating in mid-
air and voluntary arrangements. This is assuming that there is a 118
in the House bill.

One possible Mway of dealing with the problem of pictorial, graphic,
and sculptural works might be to provide a temporary moratorium.
This is in an effort to try to address your question, Mr. Railsback.
During the moratorium, public broadcasters ivould be free to use
graphics, but only if they made reports on the nworks used, and the na-
ture and frequency of their use, to the Copyright Office. And I say the
Copyright Office because I do not know who else would be able to
assimilate the information.

The Office could be charged with the responsibility to report its
findings to the congressional committees by a certain date, together
.witll recommendations for legislative action. It could be hoped that,
out of this process, a nationwide clearinghouse arrangement with
standard fees and blanket licensing agreements -overi'ng graphics,
could be evolved.
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What I am suggesting here must be.obvious to you, is to establish
a little bit of a compulsion to get organizations set up and to get some
ideas of what fees ought to be paid and who they ought to be paid to.
I think this is an important problem, and I am not sure that I think
this is a better way of approaching it thar just putting it into a com-
pulsory licensi"ng system and hoping for the best. But I will leave it
at that.

The Copyright Office opposition to compulsory licensing schemes
involving primary uses of literary works, even if combined with ad-
vance notice and right of refusal, is deep seated. At the same time, we
recognize the advantages in centralized blanket licensing on a volul-
tary basis for all concerned.

Mr. KASTEN3mIE-R. Let me interrupt here because here again, this
repeats your position laid out on page 28, section c. I take it this is
lhat you have in mind, is primary uses of nondramaltic literary works.

MIs. RINGER. That is right.
Mr. KASTEN3EIER. HIow is it that public television would use non-

dramatic literary works ?
MSI. RINGER. Actually, they use quite a lot in children's br Recasting.

I think there is quite a lot of reading of children's books on children's
programs.

Mr. KASTENIrEIER. A chapter a day. that kind of thing.
3Ms. RINGER. Or maybe even a whole book. Children's books are short.

and I think there are cases where a great deal of the text, if not the
whole text, is read out. There are, occasions where on something like
"Book Beat," which is a book review interview program I have heard,
and this has been used as an example. A whole chapter, or very large
excerpts from the chapter were read out. There are examples of it;
they do not want to make the clearances, but to set up a whole com-
pulsory license' just for this kind of litdle use on television which does
not seem to be that important.

There are cases in public radio where very substantial amounts are
read and not just for the blind and not on subcarriers. These are cases
where large segments of novels, for example, are read out.

MIr. I'ASTEN3IER. I am not familiar, personally, with anything
television uses, like the readings of literary works.

Ms. RINGER. I am not sure they are concerned about lengthy read-
ings, Mr. Chairman. I think they are concerned about readings, period,
and readings of political writings and that sort of thing.

M3r. KATENmEIER. That which' would not be fair, you said, ander any
circumstances.

Ms. RINGER. There is a line somewhere, and I would say that in fair
use in public broadcasting on open-circuit nationwide or any com-
plef ely open context, the amount that could be used would not be huge.

Mr. IIASTENMIER. That is what I am wondering. Inherently, I do
not see where the abuse could take place so that the author would really
have a damage t6-o-possibly to the control of his work-but not in any
other regard.

Mfs. RINGER. YOU are saying economic advantage. And I do not think
there is a great deal of money involved in this issue. I think there is a
huge principle involved' in this issue. I have not mentioned poetry-
children's books and poetry-
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Mr. RAILSBACK. What about cookbooks? Do 'they' not read cook-
books?

Ms. RINGER. They may, Mr. Railsback. If they do; I am unaware of
it, but they may.

Actually, I am not just repeating my ,point here at the bottom of
page 30, Mr. Chairman. I am actually'going to make ar.other point,
which is that if public broadcasting has a problem here, it is really
using a cannon to kill a flea, to bring out the compulsory licensing
mechanism to solve it. We recognize that centralized,blanket licensing
on a voluntary basis has advantages for all concerned. WVe also recog-
nize that negotiations toward this end are not going to occur anto-
matically and need to be encouraged if not. induced.

The discussions that have been held under the auspices of the Senate
Judiciary Subcommittee would'not have taken place without the efforts
of that sucbommittee to have them take place.

We do not favor a moratorium in the literary area, but perhaps this
same effect could be achieved by limiting liability for statutory-or
perhaps even actual damages for a stated period, during which the pat,-
terns of use and the practical needs of copyright owners and users
could be studied in some depth.
. As already indicated, whatever its substantive content, the language
and structure of the Mathias amendment needs thorough revision.

In addition, if changes in the duties and functions of the Copyright
Royalty Tribunal are contemplated as a result of actions on the
Mathias amendment in either House, a careful review of the sub-
stantive and procedural impact of these changes on the w'orkings oi
the other compulsory licensing provisions in the bill should be under-
taken at the same time.

In other words, the Mathias amendment, section 118 of the Senate
bill as it now stands is not really workable as a compulsory license, and
a great many procedural questions involving the Copyright Royalty
Tribunal need to be considered in that context. If you are going to do
that, the changes that you might-make in order to accommodate the
Mathias amendment could have very radical effects on the working of
other compulsory licensing that we have been discussing. And I think
'this all needs to be carefully'considered and integrated. And that is the
end of my comments on the Mathias amendment.

Shall I go on ?
Mr. KASTENMEIER. Please continue.
MS. RINGER. The next point is the side product of this, the question

of broadcasting for the blind and physically hand;capped. And the
discussion of this starts on page 22. A byproduct of the negotiations
aimed at voluntary licensing for public broadcasting was a.proposal to
exempt the reading of literary works and broadcasts to the blind from
copyright liability. No agreement on this issue could be reached during
dgotiations. So on July 3, 1975, the Senate Judiciary Subcommittee

reported S. 22 to the full committee with a new subsection adding the
followirg performing rights exemption in section 110.

Now you do not have this before you in your bill because this was
added by the Senate Judiciary Subcommittee in July. This would be
completely exempt under section 110 :.performance of a literary -work
in the course of a broadcast service specifically designed for broadcast
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on noncommercial educational radio and television stations to a print
or aural handicapped audience.

I am not goilg to lambast this too thoroughly, but it is pretty loosely
drafted, and I do not think many people would argue that it should
stand as it is written. I would poilit out among otter things that it
refers to literary works which would include plays. It does not say
nondramatic, so it could include any dramatic work. That .s only one
of its several problems.

Your subcommittee heard testimony on this on September 18; 1975
separate from the public broadcasting testimony which had been in
July. Whlile reserN ing the position of his organization on the language
in which it is expressed, the representative of the Association of Ameii-
can Publishers endorsed the principle of a limited exemption for
broadcasting of copyrighted works to the blind, and deaf. A repre-
sentative of the AuthorsLeague, however, opposed,tle position adopted
by the Senate subcommittee as well as another proposal which had
been-put forth by the American Foundation for the Blind. And I think
it is important, enough to have included at the top of page 23 because
it lay the basis for a later proposal which I think may, possibly provide
a solution to the problem.

The authors' opposition xwas based partly on the broad and ambigu-
ous wording of the proposals and on the lack of demonstrated need
for exemption. It was pointed out that the division for the blind and
physically handicapped at the Library of Congress obtains royalty-
free clearancesexpeditiously for a large number of braille and recorded
editions of copyrighted works.

The representatives of public radio supported the Senate subcoin-
mittee amendment and urged that a corresponding right to make
ephemeral recordings in this situation be written into section 112.
That.point, Itthink, should not be forgotten. Mr. Chairman, obviously
this stuff is done from tape, and the section thalt is written into 110 in
the Sernate version does not deal with the question of recordings.
Obviously, that is another teclmical defect in this whole thing

'On Octoberi 7, 19T5, the full Senate Judiciary Committee reported
S. 22 without any change in the new section. 110(8). Meanwhile, how-
ever, Durward K. ,McDaniel, national representative of the American
Council of the Blind, wrote to Chairman Kastenmeier presenting a
revised text of the Council's earlier proposal, this time limiting the
exemption to performance "on any subsidiary radio carrier authority
or cable transmission."

In other words, the idea is to have an exemption, make it clear what
you are talking about, limit it as appropriate to make it a practical
matter, and at the same time, not allow this to go on in public AM~
radio.. There are a few cases where there are not subcarriers available
in the area being covered and where they are using k)ublic radio. But
that means that you can turn your car radio on and listen to this stuff

zing read out without any royalties and without any control or
hlcensing of any sort.

On this whole point-I will turn now to page 31-I say the recent
proposal of the American Council of the Blind appears to form the
basis for a reasonable co.mpromise based on limiting the exemption,
to subcarriers or restricted cable facilities. Where royalty-free license
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is desired for broadcasts and other transmissions going beyond those
permitted under the exception the possibility for expediting clear-
ances would be to use, the procedure proposed in section 710, in the
current Senate version of the bill.

This is, I am sure, quite mysterious to you because we have not
gotten to that chapter yet, but chapter 7 is the -Cdpyright :Office
chapter of the bill, and section 710 has been added in the 'Senate 0to
permit automatic, more or less automatic, voluntary clearances for
making braille and recordings by the Library of Congress for the
blind as a part of the-copyright registration process. 'lt is a conipletely
voluntary thing, but it would expedite clearances and make the whole
thinfg rather automatic and self-operating.

'I have explained ,this here. I think the same kind of system could
be used for readings to the blind on public radio that'go beyond what
might be permitted under the American Council's proposal. In any
event, the langluage of section 110(8) in the current Senate Version
needs substantial tightening and clarification.

This is the end of my statement on that point.
Mr. IKASTENmr=ER. DO we have the language of 110? This is on

page 22?
Ms. RINGER. Yes, on page 22.
Mr. RAnSBACK. May I ask a question. Do you then favor the Coun-

cil's new language?
Ms. RINGaE. Not exactly. I think it provides the basis for a reason-

able solution.I think it has aslot of qualifying language in it that is
needed in order to put a provision like this into the bill.

Mr. KAsTENMEIER. One of the problems that appeared at the time
of the testimony at the hearing on this question -was what, in fact, is
a program specifically designed for-to aural handicapped audiences.
And as you pointed'out, would it be rendered unattractive for a geneisal
audience? Is there any discriminating wae that such a broadcast could
be mate so that the general audience would have more interest in it?'
Because obviously, there is a temptation to design ' program for as
large an audience as you can get for the handicappeo '--d. the non-
handicapped.

Ms. RINGER. This is the problem.
Mr. KASTEN31BIER. That point has never really been clarified.
Ms. RINGER. I honestly think that the McDaniel proposal contains

a built-in answer to the problem because what the public broadcasters
say is that we must entirely do, this on subcarriers and maybe some
cable. In other words, if the blind have special equipment, either cable-
equipped or equipped to receive subcarrier-suecarriers, by the way,
are.the-sort of thingslike music services that you hear in supermarkets
and that sort of thing, but the publ! - annot get it unless you -want to
take some sophisticated equipment and tamper with your receiving set,
which most peopleiare not going to do. They are not going to do it
just to receive things 'for the blind. And so I think that as a practical
matter, this would probably solve it, if'it were limited to subcarriers.

And if I understand vwhat the public broadcasters have been saying,
there are only a few isolated cases in which they have-to broadcast on
FM circuit, and in those cases, what I am saying is there is a great
disposition on the part of authors and publishers to grant +oluntary
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licenring. But they want to be given that opportunity. They.j ust do:not
want the right to be taken away from them, and they want to be able
to say, "Yes, you can do it," but they are not, apparently, insisting on
receiving any payment.

.And I would say that they are not willing to say that we would
grant licenses in every case, and I do not blame them.

I might say, Mr. Chairman, in this context, that a recent story in
the paper that I read-I think it was in one of the newsmagazines as a
matter of fact-indicated that the Washington Eye, which is thepub-
lie radio to the blind in Washington, has been broadcasting things
that commerciaL.broadcasting could not handle. Andbthe two examples
that were mentioned were the "Joy of Sex" and "Fear of Flying." This
is stuff that the blind would like to hear as well as the readers would
like to read. It is something that is popular. But it really should not
he put on the open circuit without the author's permission. I am not
sure that Erica Jong would want "Fear of Flying" to be read out on
AM radio in toto.

Mr. RAILSBACK. You mean it was just read over the radio?
MS. RNGERn. On a subcarrier here in Washington, yes.
Mr. RARILSMACK. Unedited ?
Ms. RiNGER. I do not know.
Mr. KASTENMEIER. You say, "subcarrier." Precisely, what are we

talking about
Ms. RINGER. I do not know the electronics of it, but you have an FM

signals and apparently it is possible in most instances for physical
reasons, reasons of physics, to put a subcarrier signal out under that
license signal which can be received on very special equipment, and
the blind are furnished this equipment by the various organizations
that operate for their benefit.

Mr. RAILSBACK. What about captioned news on television where the
regular ABC' news is shown several hours later. but with a printed
explanation continually flashed across the screen for those who cannot
hear the broadcast, but anyone can watch and listen. How do you feel
about this?

Ms. RINGER. I feel they should be licensed, and I think that in the
cases where it is being done now, they are, and that no royalties are
charged. But if you take the right away, then this can, of course, get
out of hand.

I watch channel 7 news on channel 26 at 11 o'clock every night.
Mr. I(ASTENZrIERn. The caption headline presumably would not run

a clearance or license--that Mr. Railsback referred to-would.not,
require any preclearance or license. The reading of captioned headlines.

Ms. RINGCER. No. This is not the readingr of captioned heanrl ines. This
is the performance of Harry Reasoner's news broadcast on public
television with large captions which can be read by the deaf. In other
fiords, they see the graphics and then read what the commentator is
saving in capsulized form. And I think that should ln. licensed.

If I may go on, the final point in this chapter is the question of
ephemeral recordings 6f works of a religious nature. Section 112(c)
first met the light of day on February 8, 1971, when Senator McClel-
lan introduced S. 644, the 1971 version of the revision bill, with one
minor change that has remained a part of the bill since then and was
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the subject of hearings in both houses before the 'Senate' Judiciary
Subcommittee on August 1, 1973, and before your, committee's sub-
committee on September 18, 1975. The provision was sponsored by
the Association of National Religious Broadcasters, NRB, and would
exempt as a form of ephermeral recording the making of a nonprofit
organization of a single reproduction of a program containing non-
dramatic musical works "of a religious nature" for use in a single
broadcast by a licensed broadcaster.

In other words, everything is single here except tliat they will
make as many tapes of discs as there are stations carrying the broad-
cast. That is the way they operate. They make a tape and reproduce
it in as many copies as are needed for their local broadcasters and
then send them out.

This was objected to by the representative of SESAC who was also
representing other performing rights societies and musical copyright
owners who put the issue in slightly different terms-whether or not
a religious program producer can use a piece of religious music and
distribute it to approximately 4,000 radio stations without any com-
pensation to the creator of the religious music. He argued that a
payment of mechanical reproduction fees in tiis situation' would be
nominal, but to withhold it altogether would violate established trade
practices and discriminate against the creators of music of a religious
nature, a term he considered questionably vague.

The representatives of religious broadcasters-I am reading from
the bottom of page 25-stated that religious programs are produced
on tape or disc for distribution by mail of one copy oily to each broad-
cast station carrying the program. None of the programs are pre-
pared for profit, and the program producer either pays the station
to carry the program or furnishes it free of charge. The stations .have
performing licenses so that the copyright owners receive compensa-
tion. Following the performance, the tape is returned or the disc is
destroyed. And NRB argued that to require a.second payment for the
lmecllanical reproduction would only drive some of the copyrighted
music off the air..

That is the gist of the arguments, Mr. Chairman. And on paves
32 and 33 of this chapter, I say we take no position on this basically.
But I do not think it should be left at a point whiich seemed to emerge
clluring the hearing which questioned whether or not this was con-
stitutional because of the establishment of the religion clause of the
Constitution. There a.. a precedents with respect to religious services
and works of a religious nature in the' present law. And as for the
revision bill, it seems to mhe unlikely that this would be considered
questionable constitutionaIiy. We are trying to find here an area of
nonprofit broadcasting that should not be charged for, and it is very
common in foreign laws and it exists in the present law, to exempt
this genus of nonprofit broadcasting or performance from liability.
I jllst cannot see the constitutional problem there.

On the other hand. I do not think that the Copyright Office should
take a position on the'substance. This is a question, I think, that should
be left entirely to'the Congress.

MI'. -'IASTENXEIF.R. Why do you say that?
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Ms. RINGER. Irthink there are two special interests involved. I think
Congress has to decide which way to go. When it gets down to
that kind of bare question, we will cluck. It is that simple.

Mr. RAILSBACK. This is the first time you have ducked.
Mr. KASTEN3rEIER. You take a very tough line with respect to the

Senate Judiciary Committee's action with compulsory licensing for
literary works. Before, you i ent so far as to say that the Copyright
Office could not support a copyright bill containing what the Sen-
ate has contained in its bill.

Ms. RINGER. Tlhe distinction, Mr. Chairman, is very clear to me.
I am not sure I am going to be able to make it clear to you. But it
seems to me that that goes to the heart of the copyright law, I think,
in saying that the Copyright Office opposes quite fundamentally a
compulsory license that would deprive authors as a general class
completely, authors of literary works completely, of any right to con-
trol the use of their works in a very major communications meciilun.
To say that we oppose that is not to take a position between special
interests on a narrow question. I think that is a yery basic questiofi,
a very fundamental question.

I have no hesitation in taking a position. I do not think of authors,
Mfr. Chairman, as a special interest. Authors generally. I really do
not. I think the organizations that represent them are special interests.
But when you are talking about the basic beneficiaries of the copyright
law, I do not consideri' that-

Mr. ICAsTEN.MEIER. Whlat about composeis ?
lMs. RINGER. Same thing.
Mr. KASTESNirEIR. IIow about the composers of religious music?
MIS. RINGER. I am saying here that the basic question whether or not

a performing rights socictv, if you will-and I think SESAC is the
only one that has made efforts to collect in this situation--whether
or not they collect from the producer of a religious program, in addi-
tion to collecting from the local broadcaster that is carrying the pro-
gram. This is a special interest question. And Ithink that the distinc-
tion is very clear to me.

When you get to a point like this, it seems to me that Congress
should decide it. I have personal views on it, sort of, but I do not
think it is all that important a question.

Mr. RAILSBACK. In other words,:the various stations do pay for that
performance. Theydo pay, do they not ? They do not pay the mechani-
cal royalty, however.

Mfs. RINGER. Yes; but they are not payi.ng for the making of the
recording, and this is what SESAC has argued. It seems to me there
is a very fundamental difference between-I might give you a littli:
preview of some of my other testinmony-I am going to duck on several
other things, and perhaps that will give you some idea of how I view
these things.

I think the ultimate resolution of the jukebox question, whether or
not it should be $8, whether 'or not it should be under a Tribunal,
is a special interest question which we will duck. This is something
that only Congress can decide. If you want to ask me my personal
views on it, I will tell you, but I do not think this is something that
the Office ought to take a position on.
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And the distinction there I was trying to bring out is that we think
that the jukebox operators should pay. Similarly, we are not going to
take a position between, for example, 21/ cents and 3 cents on the
mechanical. This is not, I think, the Copyright Office's role.

Mr. KASTENMXEIER. I do not see your distinction as characterizing
it as a special interest. Really, all interests in this bill are, in one form
or another, special interests. A few of them are so broad as to com-
mand any other term.

Ms. RINGER. Perhaps that is tru ,r. Chairman. I have tried. I have
thought about this a very great dieal in trying to decide'how far I
should go in expressing positions on this.

Mr. KASTENmaeER. I do not think we should use the term "special
interest" in the derogatory sense.

Ms. RINGER. Do not misunderstand me. Not at all.
Mr. ICKTEN'EER. They can be distinguished from otlier interests

so they are in fact special.
Ms. RTNGER. Let me say on this that I am' very concerned -about

what is happening to the copyright law which is aimed at-I do not
think anyone will deny it-protecting authors. And in that regtrd,
i think you have to look at a very large picture, and when you come
at something like the compulsory license for literary works on a
medium that is the universal broadcasting medium everywhere else
in the world, on nonprofit broadcasting, and you say you are going
to deprive authors of the right to say what the terms are under which
their works can be used, except economic ones, then you are doing
something that we have never done in this country before in relation
to copyright law. It seems to me that is quite a different matter from
whether or not religious broadcast producers should pay SESAC
royalties.

lir. KASTENIMELRER. I understand your point although I would say ir.
terms of a colloquy on the question, that it is the interest of a literary
copyright proprietor, which would be the author, whose publishing
authorization is far more marginal in this sense of communication.
He does not rely on making his money with whether his -work is read
in part or whole in television than really composers who rather more
depend on television and broadcasting as the media for communi-
cating their created work. While I get the principle you are expound-
ing, x think practically speaking, I think there is a disparity iaally
as to what the effect of this really is.

1Ms. RINGER. I guess it depends on whether or not you are talking
only about money or if you are talking about copyright as something
more than that. And I am talking about copyzight as something more.

Mr. KASTIENi-ER. On this particular question-religious pro-
grams-my recollection was-and I am not clear because we do have
part of the Senate report,'but I do not know whether the language is
here. The question vwas raised that the religious program was eysmpted,
not just religious music. It was thought implicit that the music would
be religious, but as a matter of fact, it would not have to be. As I under-
stand it, you could use a' jazz .piece, a classical piece, anything. It
would not kave to be religious music per se if it were embodied in a
religious program.
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Ms. RINGER. The music-itself has to be of a religious nature. It cer-
tainly could be jazz, but it' vuid have to be a jazz mass or something
like that. Certainly the popular forms have been used for religious
matters.

Let me say that SESAC'has a very large catalog of gospel music.
That is exactly what they are concerned about.

Mr. IASTENMEIER. It is,your recollection of the Senate provision
that the music, the piece, the selection itself must be of a religious
nature as well as the program in which it is

Ms. RINGER. Actually, this is in your bill too. This is subsection (c)
of section 112. It has'been in' the bill for quite a while.

Mr., KAsTIExEIER- Playing riondramatic musical work of a religious
nature, the work itself would have to be of a religious nature.

Ms. RINGER. There. is a referrant to that term already in the bill.
There has been since-'I am not sure of the exact date--but I would
certainly say the 1964 or 1965 bill contained a provision in section
110(3) dealing with works of a religious nature performed during
se ,vices at a place of worship or other religious assembly. And there
is ,some language in the report which emanated from your subcom-
mittee dealing with that very phrase. It is not absolutely self-defining,
but I think it expresses about as well as you can, what it had in mind
here.

Mr. KASTENmEIER. If a particular transmission program were not
really sponsored by a religius organization, but embodied a perform-
ance of a nondramatic musical work of a religious natur.,, presumably
it would also qualify.

Ms. RINGER. Under 112, they are saying-
Mr. KASTt1_N__ER. . 112(c). There is some confusion about that.

I just wanted to get it straight in my o.wn mind whether necessarily
the religious wor--the work would have to be of a religious nature
and would also have to be in the contexst of a so-called religious
program.

'Ms. -RINGER. First of all, tlie person doing the broadcast, the orga-
nization or person doing the broadcast must be a governmental boldy
or other nonprofit organization. It does not have to be-

Mr. KASTEN¢mEIER. For profit?
Ms. RINGER. There is aterm used called transmission program which

is defined elsewhere in the bill, and it does not have to be of religious
nature. It is thie use of a nondramatic work of a religious nature. That
is the key. The ac---I guess this is tl'e basic point-tlhe ace that is
involved is the making for distribution by a nonprofit organization of
a work of a.ieligious nature, of a tranisission program incorporating
a work of a religious nature. The effort in the drafting is apparently
to try to capture the very common situation that is now ihvolved.
I think, for example, Billy Graham's program was mentioned during
the hearings, wlhere he will ao to a studio and tape a program of a
religidus nature obviously, but incorporating music of a religious nna-
ture, and it will be sent out by a nonprofit organizatio wivhich in his
case, is his oivn organization, to commercial broadcasters, and he will
either pay them to broadcast the 4thing or will give it to them free.

Mr. ICASTE NMdFIEri. I was thinking of the opera "Mloses and Aaron."
It simply would qualify-

Ms. RINGER. No; because it is dramatic.
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Mr. AILMSBAcK. Along the same line, what about modern songs-that'
have religious themes? I am wondering about those.

Ms. RINoER. First, -we are 'talking a out a nonprofit organization
making the program and sending it out without- any commercial intent
tion, and it is only one. In other words, this cannot be duplicated. -I
think the'lbasic question is whether or- not this is something your com-
mittee considers as appropriate as an ephemeral recording within the
general' rationale of exempting ephemeral recordings up to'a point.

'The Senate cbviously felt'it was.
Mr. RAILmsCK. From the payment of mechanical royalties.
Ms. RINGER., Well, no, because I do not think this would be consid-

ered-a recording under section 115.
-M r. RAMLSBACK. On page 26----

Ms. RINGERS This would be coipletely exempted. In other words,
there would be no licensing, compulsory or otherwise. In other words,
the religious organizations that have broadcast subdivisions would
be able to continue what they are now doing as a practical matter,
-vhich is to use music without paying any royalties for it and without
seeking licenses from anyone. SESAC is in a different position from
the other performing rights societies on this point because they do not
license mechanicals. ClTose rights are normally held by the
Harry Fox agency fRr the music publishers, except for SESAC.
SESAC controls not only performing but also recording rights. '

Mr. KASTE-NMEIER. If the gentleman from Illinois has no further
questions, you can continue from there.

gMs. RioGER. Thank you. I hope for the sake of the people who are
here for this typeface issue, we can get to this today. I know some of
thbm came for it.

Chapter VII deals with the broad question of works of art and
designs, and I would say that on t Le basis of the testimony before you,'
the most controversial issue in this whole area is the question of the
Protection of typeface designs. I have tried in this chapter to review
the legislative history of section 113 and title II whicli tie together.
As I have tried to bring out, the history of the design bill' as such Mwhich
,has now 'become title II of the Copyright Revision bill goes back
before the current revision effort even began. And, in fact, I swas struck
by ,the fact there really was a feeling that the design bill would' be
enacted before the revision program even got under way. This tuniied
out'to be somewhat overly optimistic.

I do not think that anyone beyond a very few people will argue
seriously that design patents are satisfactory for the' protection of
designs today. And I think I can spell out tlhe reasons for this. They
are very real.

Only about 3,600 design patents were issued last year, whlich I"think
indieates that not many people feel that they are of great economic
value to them for one reason or another; The amazing thiil {that '* ap-
pened in this whole field is what I will trv to summarize very brioeflV
For g enn.. ;ion after .reneration, going back to the beginning of World
War I, there were efforts-to try to find some legal device to protect
designs of useful artihles. This has been a seiious public problem ever
since' the Iunited States became a major mamnfactureer of' desig'ned
goode and an exporter of'them. Practically every legal device you can



1856

think of was tried at one-point or another. It was a very active subject.
under the NRA 'des, for example, which were later held unconstitu-
tional. A lot of emotion was generated on t.his.issue. A lot of lawyers"
fees were paid, and the results for the designers or manufacturers who
originated designs were practically zero.

Lurking Mbere all.along was.a possible interpretation of the copy-
right law which,, under the 1909 statute, protects works of art aInd
other graphic works under language which did not contain a clear-cut
answer as to whether or not designs could be .protected under the
present law. After 40 years of efforts to find other answers,:a case began
m the Federal courts which eventually reached the6 Supreme Court in
1954. On March 8, 1954--I am now reading from page &-1:e Supreme
Court, by a seven to two majority, in Mazer v. Stein,,upheld the copy-
rightability of works of art that had been incorporated as the designs
of useful articles. The Court strongly endorsed a Copyright Office
regulation accepting as copyrightable works of artistic craftsmanship
insofar as their form but not their mechanical or utilitarian aspects
were concerned, such as artistic jewelry, enamels, glassware and tapes-
tries, as well as all works belonging to the fine arts, such as paintings,
drawings, and sculptures.

The' Supreme Court actually, with approbation 'and with Justices
Douglas and Black dissenting, held-and I would like to run down
the holdings: That works of art are copyrightable as the writings-
of an author, thatoriginal works of art do not cease to be copyrighta-
ble as works of art when they are embodied in useful articles, and for
tlhi purpose, the following factors make no difference whatsoever:
First, the potential availability of design patent production for the
same subject matter. Second, the intention of the artist as to commer-
cial application and mass production of the design. Third, the esthetic
value of'the design or its total lack thereof. And fourth, the fact that
the design' in its useful embodiment was mass produced and merchan-
dized commercially on a nationwide scale. Then Justice Reed added
a paragraph at the very end of the majority opinion which I think is
worth reading.

I might say in fairness, Mr. Chairman, that Mqzer v. Stein did not
address the constitutional question. This was not argued in the briefs
for reasons that escape me, but it was not. And therefore, this is not a
constitutional decision. It is a statutory decision. Yet, in the last para-
graph, which I guess would have to be, because of that, considered'
dictum, this is what Justice Reed has said:

"The economic philosophy behind the clause empowering Congress
to grant patents and copyrights in the conviction that encouragmnient
of individual effort by personal gain is the best way to advance public
welfare through the talents of authors and inventors in "Science and
useful Arts." This-following sentence is frequently quoted: "Sacrificial
days devoted to such creative activities deserve rewards comnmen,'rate
witllAthe services rendered."

It is a little hard, to think about the sacrificial days that went into
the lamp bases that were involved in the MAazer case, but be that as it,
may, the point is a more -fundamental one.

Now, this was areally revolutionary decision, but ittook a while f6r
people. who had been headed off in another direction to realize what it
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-had to.offer them. Its reach, the decision in the Mazer case, very clearly
went beyond lamp base designs, but'did it go-.so far as to cover all
&oiginalindustrial designs, such as machinery, automobiles, ref rierar
tors, and so foith? The Copyright Office decided after much discussion
that .for purposes of registration, the following line should be drawn
in! its .regulations which are still in effect, and on page '1 I quote the
regulations. which are rather extensive, but -essentially-and I wilt
read now from page 12-they mean that virtually all original two-
,dimiensional designs for useful articles, such'as textile fabrics, wall-

tpaer, floor tiles, painted or printed decorations, and so forth, were
subject to copyright registration. The same Was true of those three-
dimensional designs that can be conceptually separated and are ca-
pable of existing independently of the utilitarian aspects of the article
embodying them, such as a lamp base in the form. of a human figure,
or, even as it is laterevolved, very abstract designs, but it still can be
identified as something that is designed rather than the shape of the
.article such-other examples are carvings on furniture, costume jew-
elry, decorator items, and so forth.

. The case law on this subject is very very copious, and this first
interpretation of the Copyright Office does seem to have been accepted
and has not been successfully challenged. During fiscal year 1975, the
Patent and Trademark Office issued 3,600 design patents, and the
Copyright Office made 9,600 registraions covering designs for useful
articles. Although it has substantially expanded the scope of designs.
subject to copyright registration as 'works of art," the Mazer cases
as/interpreted by the courts and the Copyright Office, leaves unpro-
tected a large body -of creative work: Three-dimensional designs of
utilitarian articles as such, as distinguished from three-dimensional
ornamentation or.embellishment incorporated in them. These types of
designs are theor(.tics1.ly subject to the ,design patent protection, but,
for various practical reasons, they are not. Design patents are not
extensively sought. to cover them. They are really without effective
legal protection.

Mr. IA8TENMEIER. Now, do I understand there are presently three
classes of works here? One, that for which a design patent would be
obtained. The second, that for which a design fcr useful articles would
be protected by copyright. And a third, those protected, practlcoliv
speaking, by neither.

,Ms. RINaEr. There are three classes of articles, but I would probab;-
divide them a little- differently.

Mr. ICKATEN UmER. Are they overlapping
HFs. RINGER. Yes; they are.
Mr. KAsExmEnr. Are there things for vwhich one could agt either

copyright protection o? patent protection'? Take your choice?
s. SINGER. Not only there are, but I would say chat everything

,we register in the Copyright Office is as a class, subject tir design
patent protection. It may not bleup to the standards of, novelty and
nonobviousness that the Patent Office applies to all patents. In other
words, the standards are much higher in the process because it re-
quires a novelty search. A prior art search is a very slow and expensive
one.
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We will not, in the Copyrilght Office, register the thrpe-dimensional
desigi of a useful article unless somnething ih it can be conceptually
identified as a work of art in a very broad sense. The, Patent Office will
register everything we register and those things too, but only if it
meets their standards, and'if they are applied for. And the applications
hare dropped off substantially over the years in the design patent field.

In aniy case, all this is a result of the Maser case, and the design
bill actually started before the lazer case-was decidedand id as-basedl
in its very earliest origins, on the assumption that theire was no
copyright protection. So it is perfectly clear, M{r. 'Chairm'an, that tlhe
situation has changed since'then.

But it is our quite strong belief that the design section title of the
bill is still needed to cover this- additional area of protection which
is, in effect, without protection now. And we believe that the apptro/ch&
that has been adopted is valid for some of the material that we are now
registerrig for copyright.

It is entirely conjectural whether anybody ;:ho is now gettihg
full copyright protection, which is upwards of 56 years nov, would
turn to this title if they have clearly established rights under the
copVriglt law,'.now. Probably not. It took'them a long time in years to
realize thle full copyright was going to be sustained by the courts. Buit
'I think it has been sufficiently established, and now'that it is they
would not turn back to design, sui generis design protection.

Nevertheless, I do believe that the overlap that y Tu speak ol"e,
tureen copyright and' design protection under title' IIwovd ba qiite
.suostantial and that people might find some advantages in going the
title II route rather than the copyright route, even in areas that are
now registering in thle Copyright Office. ' '

I think I had better skip over the legislative history going up to
the point in the Senate where "title I.and. title II were conjoined. Tlhe
design bill, as I summarize on page 14. has been pending in one hoiise
or the other ever since its initial introduction in 'i95. It..has been the
subject of hearingf thtee times in the, Senate and once in the House.
On four ofctsions, it 'has passed the Senaite. On two' other occasions,
it has beehn reported fai orably' by the House and Senate .Judiciar;
St.ubcbmmittees and was the subject of a hearirg before your subcorn-
mittee in December 1963.

I think I will skip now to t t- discussion of the deign part itself,
as distinguishedd from the typetace issue, and come. ,back irnd deal
,xith the typeface issue separately. I would like to emphasize at ,thii
point that the two are closely'frlate. . .

This is from page 21. As the law now sitans, a large area oa ,de-
signis of useful ,'ticles is subject' to full copyright protecfio,. while
the remainder, consisting of a largo'body of fine three dinmensional
designs, is vii:tually with6ut effective protection. The design bill would
remedy 'his nljustice and restore a balance to the level of deserved
protecatil in a field involvingr a high degree of cieativity.

Thie C p'Jight 0ffte'& adheres to its postiton strongly favoring t'li
enatrneiift 'df ttLle II of :the till. Arid we igree with tfhe comme.nts
in leatt'er'thliat'N'AS'A sent to the commrnittee ibout 6 weeks ago idimat-
ing that there are some problems of terminology in conjoining these
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v.wo in the same piece of legislation. And it is unclear whether the
design: title would go under title 17 or would float around somewhere
,separately. I think that shoud be straightened out.

Section 202 of the design title has been strongly criticized for its
'failure to protect the shape of wearing apparel. This was a hdtly
:fought issue, and it was a simple case of expediency. 'The shape of
*wearing apparel has been cut out of the area of- protection of the bill,
but this restriction does represent a hard-won compromise, and may
well be the reason why there has been no opposition to the bill since
1969, other than the traditional opposition' of the Department of
·Justice, which has opposed separate'design legislation from way back
.before there was a lMazer case.

This is still on the design title.
In the context of protection for typeface designs under title II,

-questions have been raised as to whether a font is a "useful article"
~and whether any typeface design can qualify for protection under sub-
sections (b) and (c) of section 202, which are restrictive in the sense
.of what can be registered as a design. And this is rather hotly argued
in the typeface testimony.

In our opinion, there is no question that truly original designs for
typefaces can qualify for protection under the design title, and we do
not feel that revisions in. the definition of "useful article" or the lan--
gulage of section 202 are necessary to achieve this purpose. But this is
basically a technical question and not a substantive one.

The basic substantive questions concerning typeface are obviously
more difficult.

Sonie technical points were raised by the Commerce Department in
its testimonfy on SMay 8, concerning whether the design should be
xrequired to be made public before registration or tle nmultiple designs
could be registered together and whether declarations should be allow-
ed in lieu of the requirement for statements to be made under oath. And
'the Commerce Department also argued that the $15 fee is too low, and
that the Administrator should hasve discretion to set the fee at cost.
The Copyright Office has no fundamental dbjecti'6n to these sugges-
·tions. We do observe, however, that multiple diesigns should be regis-
trable-on a single application only if they bear som'e discernible rela-
tion to each other. As for the fee, we have severe reservations about
tlhe Administrator being able to set fees oi; the basis of 'costs of opera-
tiions in cases of this sort, where he could be in a position to subsidize
the ineffiqience of his own operations. If, fis we ar6 recommendihi-
anrd I am coming. to this difficult recommendation-.admiiistratidn of
the design operation is entrusted to the Copyright Office, th diesign
fee should bear some .relation to standaid copyright fees.,

A point raised bythe Patent Office and representatives of typograph-
ers was supportedby Alan Latman in hiis testiniony,.1ifhs to do *vitlh'thb
possibility of mnantainin.r .an :action For infringement Without a cer-
tificate of registration. The CopyAght Office has no objectioir; to
tightening_ this provision t6,prevent maintenance of suit in the absence
of a certificate of registration.

The question of where the design title shoiuld be administered is nn-
.alswered' in tle bill, but some expectation' ihs been expressed that,the
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Administrator would be the Commissioner of Patents or a subordinate
official of 'the Patent Office. There were,, in fact, some informal discus-
sions of this possibility over 20 years ago. In the light of the Aazer
decision and the extremely close relationship between copyright and,
design registration, the Copyright Office now feels strongly that
administration of the design title should be in the Copyright Office..

Both the Department of Justice and XASA. raise questions concern-
ing the Government suit provision which allows the U.S. Government
to be sued for design infringement. *We agree with the suggestions.
advanced by NASA for technical improvements, but we do not really
agree with the Justice Department s concern about possible difficulties.
for Government procurement under this provision.

We do not see that designs are any different from any other pro-
tected material for this purpose.

I should add a anal point which I forgot, franl;ly, when I wrote this.
section of the report, Ir. Chairman.

A cuestion was raised as to the length of the term which is now
5 years, for the renewal, one single renewal of 5 years, under title II.
This was a compromise which was achieved, I would say, roughly in
about 1955. It is inconsistent with'the International Convention, which
we do not belong to but which we could belong to if this were passed.
And 1'believe that we should aldd an additional renewal term of 5 years.
I do not see any public policy argument against it. Tile design patents
now last for 14 years, and it would certainly make it possible for us to
join an International Convention that we would not otherwise be able
to join.

I have a section in here about calligraphy, which is kind of a bridge
between a basic work-of-art design question and the typeface question.
I merely say on this point that we believe that we may have been
wrong in not accepting calligraphy unless accompanied by illuminated
'letters, ornimnc. talborders, pictorial embossing, and the lile. VWe have
come to the conclusion that calligraphy is an art form, a traditional,
genuine art form, and that it should be registered assuming that it
meets our formal requirements.

However, the calligraphers raised another question which has been
a point of, issue in some of the discussions in the Senate as to whether
or not they should not have a right to use copyrighted material in the
works that they letter. In other w:ords, that they should be. able to talke
a copyrighte 1 poeem and because of the fact that they are making it
into a calligraphic work, they should be able to use it without pernii,-
sion or payment. And essentially, whalt we are saying is this should
he iandled by fair use, and they should not have a specific exemption.

The basic question in typeface--and I regret this comes so late in
the morning, but I would hope that we could get tlhroughl this if pos-
sible, Mr. Chairmnal-is discussed on page 15, in wvhilh I quote at
length from the letter I sent to you on June 6, 1975, explaining why
thig hs becomesuch an issue in copyright law wider the present law.

WQ are now, being importuned to iahlke registration as worls of art
for original designs for the individua. .ter forms in an nalphabet. We
believe, this ,has become, more of an issue than it had been because of
the increasing use of photocomposition which vastly simplifies the
ze'gencies which now exist in the designing of typefaces and makes it,
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possible for many mnore variations and a good,,deal more, originality
to be applied than could be applied when you have to work within
:the confines of a meal- slug.

In any case, without burdening. you with the full -letter, you did,
with my gratitude, hold a hearing on September 17, 1975, which dealt
with this problem in the context ofthlle revision bill. And tliis followed
in many respects the hearing that I held the previous November in
*which this same sharp controversy was presented.

I am now on page 18; Proponents of. typeface design protection
argued that new photfo•omposition techniques have made unauthorized
.copying of typefaces an urgent problem, that original designs for fonts
,of type are the writings of an author in both the constitutional and
.statutory sense, thats no- case law vin any -field rules out their -copy:
rightability, that registration for typeface designs would impose no
'burdeh on authors and reprinters, and that both titles I arid II of the
revision bill should be amended to make clear that typeface designs
.can be considered original and that fonts of 'ype are useful articls.
They also recommended that the term of protection under the design
'bill be extended to 15 years, and I would recommend doing that, as (I
have done, but for other reasons-besides just typefacein other
awords, to conform to international standards.

Opponents argued tliat neither title I nor title II' of the bill as
·drafted protects typeface designs; they opposed any amendment of title
I to brinfig typeface designs within thescope of traditional copyright.
protection, and they stated that title II would be inappropriate with-
.out "vely extensivoe amendment including mandatory licensing at rea-
*sonable rates." Tlley argued that the issue is not one of "typeface
piracy," so to speak, but of creatihg exclusive rights for a few big
manufacturers, who would use them to enforce tying arrangements
betveen their machines and fonts. Concern was expressed by a repre-
-sentative of magazine publishers lest recognition Of excluslve rights
might lead to suits to enjoin publication of printed matter. R'epesehta-
*tives of typographers and the American Institute of Graphic Arts
expressed concern about the danger of excesive protection that would
foreclose the use of ce.tain typefaces.

Since that hearing, the director of ty'pographical development for
the MAiergenthaler Linotype Co., Mr. Parker, has. reiterated a point
that he made in the hearings but Which may not have attracted your
· attention. It was that lMergenthaler-and T would assume that 'this
· same view is held by other manufacturers who do develop and buy
original typeface designs- had no objection to compulsory licensing
,of;protected typeface designs at a reasonablefee.

And' he also made cleanr as he'had at the, haring.ilthat Mfergexithaler
·seeks only to protect original typeface designs fro'm unauthorized'use
to make means for composing text, and from-sucl unauthorized means
being used to compose a page of text, and has no intention of seeking
rights against publishers and authors or in thecomposedpage as such.

have also received' a letter'fromi Mergenthaler's attorney here in
Washington, Henry Leeds, whio has'urg,ed us to go on ajid make a, de-
.cision under the preoen, law with respect to the pendingsapplicatiorn-
it~has been pending for a long tiineino'W while all of this.has been'going
.on-and'suggtesting, I think-l-the letter is here, and you can judge it.for
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yourself, but I think it is a fair interpretation to say-suggesting that
we will.be sued in mandamus to insistthat we register the original
design, unless we decide the case favorably- and change our regulations,
whichl I think we have said all along we would haveto do if we were
going to:do this.

Let me cume now to the recommendations that I have on this very
difficult problem. This is.beginning on page 26. .

The issue of protection for original typeface designs under the pres-
ent law, or title I of the revision bill, which is the copyright part, or
the design act embodied in title II, is one of extraordinary difficullty
and complexity. In viqw of the consistent tradition in the Copyriglt
Office in opposition to the registration of any typeface designs, the
long-standing interpretation of the Office's regulations.to this effect,
and the many doubts raised at the Copyright Office hearing.on the sub
ject, it is dour viewv.that registration under the present law should be
made only on the basis of a clear-cut judicial decision.

And as ~Ihave suggested, this may be forthcoming.
The testimony at the House hearings'on July 17, 19, suggested that,

underneath the. sharp arguments, there may be an underlying basis of'
agreem. ent. T seems possible that, if the bill were amended.to fore-
close copyright protection- for typeface designs u:.der title I and. to
make clear the availability of protection under titie II, the various
positions might be accommodated if: first, liability were clearly re-
stricted to the unauthorized duplication of the design in the manu-
facture of fonts, matrixes, and so forth, and if printers, authors, pub-
lishers, et -cetera, were.clearly freed from anY risk of liability; awl
aecond, that a compulsory licensing system were established under title
Ii, allowing anyone topn. anufacture a font, et cetera, reproducing a.
protected typeface design on payment of a reasonable fee.

We see many similarities here, Mr. Chairman, to the situation that
existed when the compulsory license was created for sound recordings,
in 1909: The claim of monopoly which has been very strongly irgel
and the recognition that here was something that needs to b:e protected,.
that deserves to be protected, but if you do protect:it, there will be sonme
economic consequences. This proposal would obviously require careful
elaboration ~as to content, form and procedure. How.ever, the Copy-
right Office considers this the best method of resolving an important
and difficult problem and would, with your help, do its best to con-
tribute to a productive result.

'Mr. KasaExitEIEn. Thank you, M5s. Ringer. Just one or two questions
before we cl6se today.

I am chagrined by the fact that there are so..many other ongoing
competitive legislative enterprises taking place this morning that we
do not thave all our colleagues present.

I doagree that if we were to protect'typeface desilgs, it oughlt to.be
under title II rather than under title I,.and we ouglht to make that
clear. At least that is my offhand judgment.

I am not entirely clear whlthe printers, autllors, p lblishers should
be freed from any risk of liability. Precisely wvhatconnection might
they-

MIs. RiNoER. The concern that was. expressed by Mr. Wasserstrom
here and also.at the hearing I held in the .Copyright Office in Novem-
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ber -of, 1974-and I might add that the same concernl vyas xpressed
very forcefully by Irvin Karp at the Copyright Oice hearin, -waq
that .if you had-inr hand a certificate of ,registratiobn for a typeface,
design under the present copyright law, the tp e pefa deig owier
coul. bring an action.to enjoin.pubtlicptiqio of a book or !ig'aizine thiat
had.;een. printed from an unauthorized-copy of that typeface design.

In ot,her words, there is a-good deal of'copying going 6ii i1 this field,
and the author and publisher would have no way of kho6ving whether'
or not-and in some cases, I would suspect the printer would nof
necessarily know-whether the typeface design he has is actually
original or not. And in any case, the authors and publishers should
not be faced with that kind of danger. ' '

Now, the proponents of typeface design protection have argued
that at no time did they ever dream of such a thing, but one of the'
reasons that have made me very cautious about amending the Copy-
right Office regulations under the present law, one of the things ameong
others, is-the fact that I, as Register of Copyrights, cannot in any way
guarantee that the authors and publishers would be safe from this
kind of liability.

In my opinion, a court faced with this problem would hold in their
favor, and would say that protection covers only the making of otier
fonts and not the using of an unauthorized font to print something.
And yet I cannot guarantee that that would be the result. The law'
is not that clear.

I think this is one of the advantages of trying to. deal with tlhis. in
the current legislative effort to try to make that clear.

Mr. KASTENMEIER. I agree. I think it is rather complex. I do not
know to what extent we will have a competent technical nderstands
ing of this area, partly because it is-within the industry, it' may be
understood, but to the general public, it may not be.

Turning to the compulsory licensing system, yqu do feel that here.
compulsory licensing is appropriate, that there be a compulsory
license if he, in fact-the original designer and manufacturer-- .
licensed anyone else. Then at that point, ituecomes compulsory. Or is
it-or if he licenses no one, does it immediately-is it once used?

Ms. RINGER. The way the industry works, you have got to license
somebody in order to commercially exploit their font, and there has
to be some sort of trigger-I think this is true of all compulsory
licensing systems-that brings it into operation and nmakes the repro-
duction of the font available to other manufacturers under stated.
conditions. I do not know exactly what the trigger would be. It migf'
well be the issuance of the first license, but there might be some other
act, perhaps earlier, that would bring it into effect, lile the publication
of advertisements reproducing the font.

Mr. IbsTENMrEIER. We actually do not have such language.
Ms. RINGER. No; let me say, Mr. Chairman, this is one of the most

hotly contested issues I have had to deal with recently, and I would-
not dream of putting forward a compulsory licensing proposal inde-
pendently, but it has been suggested by one of the principal proponentsf
of protection in this area. In other words, in trying to establish a
ground rule, I think this is not something we should' ignore.

Mr. IASTENMIEnR. On that note, we vill conclude this morlning's,
efforts. The committee is every grateful to you.
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Our next meeting, which may or may not be the last meeting, will
tbe Thursday, November 13, at 10 a.m. TWe will make a substantial
effort at that -point to have the members here so they can be here flor
our last project.

,That concludes this morning's session. Thle committee is adjourned.
[Whereupon, at 12:20 p.m., the subcommittee adjourned, to recon-

vene at 10 a.m., Thursday, November 20, 19 75.],
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HOUSE OF REPRESENTATIVES,
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AND THE ADmINISTRATION OF JUSTICE
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The subcommittee met, pursuant to notice, at 10:15 a.m., in room

2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
[chairman of the subcommittee] presiding.

Present: Representatives Kastenmeier, Drinan, Pattisonj and
Wiggins.

Also present: Herbert Fuchs, counsel, and Thomas E. Mooney,
associate counsel.

Mr. KICSTENMEIER. The hearing will come to order.
We have met this moining to hear further from Ms. Barbara

Ringer, the Register of Copyrights, in what we hope will be the next
to the last installment of her testimony and our Subcommittee's hear-
ings on:H.R. 2223, the copyright law revision bill.

We have scheduled the next hearing and possibly the last hearing on
Thursday, December 4.

So with that, Ms. Ringer, you may proceed where you left; off
some 2 or 3 weeks ago.

TESTIMONY OF BARBARA RINGER, REGISTER 'OF COPYRIGHTS-
Resumed,

Ms. RINOER. I will do so.
I must apologize for skipping over' hapter 8 which would nor-

mally come next in' tlie material I am presenting. It deals with section
114 on rights in sound recordings and the Danielson bill, which is
the performance royalty provision. of the bill. It is a difficult chapter,
and I have been having some trouble with it. I have not finished it.
'Since it also ties in with an important issue under Section 301, involv-
ing the Federal preemption of sound& recordings fixed before Febru-
ary 15, 1972. I would rather like to present these two together in the
interest of comprehensibility.

You have before Iyou foui chapters wlich I hope to be able to get
t.hrough today. For reference, they are chapter 9 on, the c6ompulsobr
license scCtio4, 115; chapter o on the jukebox provision, seotion 116;
chapter 11 on ownership and r'ansfer of'copytight, which is chapter
2 of the Bill; paied' chapter 14, on :the manufacturing clause , chabter
6 of :the bill'.
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Starting with chapter 9 dealing with what is known familiarly as
the "mechanical royalty," I think we can identify five questions, which
I will try to address in order. The first is whether or not to retain
the compulsory license for the making of sound recordings at all.

Second is an intriguing question involving the availability of the
compulsory license under the copyright law..with respect to music as
used by the so-called record pirates or tape duplicators.

Third is the basis of the royalty and the procedural provisions of
section 115.

Fourth is the basis of the royalty irate, which can be characterized
as a percentage or a flat rate.

And, finally, the all-important question of the amount of the
royalty.

Starting with, chapter 9, I would like to read bits and pieces, as
I have been dcoing, and I will try to identify the page for the sake
of the reporter as I go along.

The first ,issue is, Should the basic compulsory licensing system,
established in the 1909 act to govern the manufacture and distribution
of phonorecords of music, be retained'? And at some length in this
chapteriI have traced the. legi'slative history of section 115. This is the
bulk of the chapter, pages 3 to 21, and let me try to summarize the
contents of that very briefly, if I can.

Section 1 (e) of the present law is the great-granddaddy of all conm-
pulsory licensing systemns. I do not think that'is an overstatement. It
sounds rather broad, but the compulsory licensing provisions of the
1909 statute were actually an imnaginative effort to compromise a
difficult problem and they represent a daring legislative innovation of
historic significance.. Section 1(e) of the 1909 act established the first
eompulsoy 'licensing sstemn in any copyright 6'r patent statute, in any
intellectual or industrial property statute or, as far as anyone seems
to know, in any statute in the world. It set a pattern that has been
widely followed in other countries in copyright laws as 'ell as other
fields,. and has had a profound effect on.the development. of the music
indiistirv in the UJn'ited States.

Mr. KASTENMEIER. MS. Ringer, I lust want to say, I am glad you
are dealing with this. One of the questions I think people new to copy-
right.law have, and I do not meqn to say that critically, but in a fresh
approach-and I have noticed this among conversations with mem-
bers of the committee-whether or not it is possible and practicable
to retreat from a compulsory license. In other words, it tends to repre-
sent not only innovation but a device which proceeds out of other
things, an evolution to the. present state.

Is it possible to rewrite the law so as to disengage from a compulsory
license? I think some members have that question in their minds.

Ms. RINGER. I think it is'an absolutely essential question for you to
answer, Mr. Chairman. I have tried to trace the history of the provi-
sion and the attitudes which veolved since the middle 1950's in an effort,
to show how the Copyright Office wenit through the same mental
process that you are going through, 'h~ your subcommittee in 1966,
1967-1965, 1966-when throVglh ~the same mental process, and how
you need to go-through it again. I tiirk it 'is an ablolutely essential,
question. It is not given, in my opinion, that the compulsory license
must remain forever and ever. I'th'mk that once-I have traced this in
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a very general way-I think you will see how we canme to the point
where wenpw are down to 21/2, 3 cents~type of discussions, but I do not
think. we can get to that type of discussion until we have. addressd the
more general'questions. I certainly agree with you.

What.I am trying to say now is that this was essentially an antitrust
measure, attempting to create exclusive rights which were considered'
just in 1909, the right of the composer or an author of music.oea.music
publisher to ha.ve rights against those who were recording his music,,
then on piano rolls, primarily, but wvithcut creating a monopoly in the
music industry. And this, was becauseof the.particular.situation~tha~t
existed in 1909, and I do go into this briefly here.

There,was one company, tq nirake a long stoy,Short, that had bought
up sound recording rights, and musical comositionsin, ianticipation
that Congress would. change the. law, 'and Congress was thus faced
with the prospect that, if it granted exclusive rights with no restri'c-
tions, it. would be creating an automatic monopoly in 'lie Aeolian 'Cd.,
which was this big, piano roll manufactuier that had succeded: in
getting licenses. And.they did not feel they could do that. And their
lesponse-while the section is ppoorly drafted, at least loolIing at it
from the vantage point of 70 years later;. nevertheless, it was, I think,
an imaginative effort. Aind.if you look at the hearings in i909, 1906,
and 1908, actually the bulk of the testimony was on this. issue. This
was the big issue, n the 1909 law.

I do not think, I need to emphasize the point that obviously 'the
plhonogi'aph industry went through.enormous ups and downs with the
technologlcal developments ,of .the 2Qth century, but lying there, in tile
background all the way through it was the compulsory license, and iir
many ways.the music industry in the United States wits built, up withl
the compulsory license there ·. *

Now, in 1961, obviously the whole industry had been t.ransforme',
and;it was difficult and is.difficultto justify compulsory license simply
out of; hand, simply by itself. A .compulsory license has to be a cornm-

.promise of.some soft. And the industry had changed so radically. that
the Copyright Office felt that there might 'be a posibiliy of' doing
away with the compulsory license and, therefore, in our recommenda-
tions in the Register's report in 1961 we recommended that the clause
be done away with altogether and,that licensinL, of sound' recordings 7
music licensing of sound recordings, be left to free negotiation.

;We did hedge our proposal because we recognized how radical this
was,.and, we recommended that if the clause were retained', that it be
thoroughly overhauled.

Now, as I tried to bring out in these first 20,or so paes of'.tlie cliap-
ter, there was a storm of controversy after this, and witiout going
inton-I will not read, I will triPto summarize. The rctordc i'ndustry
niounted a major campaign against repeal, and their basic argumeiit
was economic. .But they ia~gued similar:, that the laws for-,the com-
pulsory 'license ,would , produe the same kind of' result :that was
sought to be avoided in 1909, basically that it wouldc lead to concen-
tration and-.mionopoly problems and woiuld raise the cost of,' recordstf
consumners;

'T'here was something else, though, and I think this' needs to be
emphasized. The music industry itself was obviously uIleay about
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wvhat would happen to it-I am tlking now about authors and pub-
lishers and performing rights organizations. Puiblicly, obviously, they
were'in favor of repeal, but I think that I can say without any fear of
contradiction that privately they were concerned about what it would'
do to them. It was obviously goingto lead'to restructuring. This was
laid so firmly tt the :basis, of the music industry that I feel, as we
said.in the 1965 report, they would rather bear what ills they had than
fly to others that they know not of. And that was really the prevailing
sentiment... . '

fin any case, it became apparent that some sort of compromise was
going .to be necessary, and these things do become apparent to you
along the way, and -we put forward vari6us alternatives. Up through
19684 we stuck with an outright repeal, arid our preliminary draft had
an alternative that was-an outright repeal with some softening aspects
to. it. The other alternative was a compulsory'license.

Now, at this point a very major role in the compromise procedure
was play ed by a subcommittee of the American, Bar Association. I
think there are a few people that remember this or know this. But it
'is tirue.that there was a subcommittee made up of representatives of. the
record industry, the music publishers, and others in the field, who did

.tiry to take what we were doing and produce a compromise. It was
'tripartite, or perhaps even multipartite, and' they did' produce a com-
promise which involved, among other things, 3 cents or 1 cent per
minute of pllaying time. And 'for purposes of thisi discussion this
morning, Mr. Chairman, I am going to not worry about the minute
playing'time : I will just talk about cents per song.

This subcommittee-and, there were many discussions going on
around this at the time-dia agree'upon a formula for section 115 as a
whole, and it also agreed upon. this 3 cents flat rate type of approach.
By 1965 the question was not whether, but how much.

'The revised language and structure of section 115 was accepted by.
both sides, but having gotten that. far, tho record industry then
mounted a major ca, paign to bring the rate down. They went for-
ward with economic studies in a major effort to try to prove that a
2-cent rate was satisfactory and' that any raise would not be justified
-or fair. As you well know, Mr. Chairman, the House subcommittee in
'1965 and' the Semnathsubcommittee later in 1967 had literally an
avalanhie of statistical material presented to it, together with data and
arguments and even audioyisual performnances, aiid the basic result
was that the'concentration obf the subcomrmittc was on the fee.

But I think, going back to your initial question, Mr. 'Chairman, it
is fair to say that the HTouse Judiciary Subcommittee in 1966 and
1967 did make a very thorough revieo'df tlie basic question of whe.her
or not the compulsory license should be retained. And if 'I may turn
to page 1t1, these are the conclusions that it reached then. The argu-
ments, pri and con are laid out in the-'preceing pages. From these
arguments, after reviewing tliem, .and from the array of economic
data -piented to it in connection with the rate, the committee con-
cludedi that a com.pulsory' licensing system is still Warranted as a
condition for the rights of reprodvcing and distributing phonorecords
of .copyrighted music. The .cmmittee also concluded, however, that
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the present system is unfair and unnecessarily burdensome on copy-
right owners and that the present statutory rate is too lovw.

A central agreement that we had with that position I think is stated
on page 36, and the tone of this statement is admittedly a little rueful.
But.let me read it in any case.

In view of the failure of the Copyright Office's 1961 iprtposal to eliminate the
compulsory licensing system .or recording copyrighted mu.!c- and the develop-
ment, since then, one thing seems certain: The compulsory license has taken
solid i.oot in U.S. copyright law. We are past the point of talking about free nego-
tiations in this area: However, Congress must consider the extent to which any
real negotiations under a rate ceiling would be realistically possible.

Now, this is my conclusio-n, Mr. Chairman. I do not find it a very
happy one, but it is the basic-conclusion on the question that you had.

The next, second issue is a somewhat surprising one, and I do not
think you have heard any direct testimony on it. although it was
certainly referred to several times in the testimony that yoii had from
the tape duplicators.

Tile basic question-this is discussed on pages 21 to 26, and it is
whether under the compusory licensing provisions of section 1(e) of
the present law or under 115 of the revised law, can a manufacturei
who is duplicating someone else's recording without authorization go
through t'ke compulsory licensing mechanism in the statute and secure
a compulsory license for the music? He is going ahead and' duplicat-
ing someone else's record, but cair he legalize his use of the moisic by
going through the compulsory licensing procedure

Now, this is kind of a fascinating case study. There was, by the way,
a 1912 direct decision on this in Federal court, and the plaintiff was
the Aeolian Co., who had been the big bugaboo in 1909--and I think
this is on page 22. It starts on 21. This is pages 21 to 26 that I amn now
dealing with.

The court held in favor of the Aeolian Co., saying that the provi-
sion in the present law that the compulsory licensee can only make
similar use of the copyrighted musical composition did not mean that
they could duplicate somebody else's piano roll or recording-tihey
even said recordinig-but, to quote the judge-

* * * must resort to the copyrighted composition or sheet music and not pirate
the work of a competitor who has made an original perforated roll.

Now, this is one of those cases that has sat there for generation after
.generation. and people knew about it and I think'they regarded it as
kind of a biological sport. As.I said on page 22, although the Aeolian
decision, seemed to open an inviting door to both copyright owners and
record producers for the protection of recorded music, it was 60 years
before anyone walked through it. And, one of those unexplained mys-
teries of l.S. copyright law, the Aeolian case lay dormant, neither
cited nor overruled, for generations, during which efforts to obtain
legislation against record piracy wvent for naught, and the result of
efforts to obtain judicial relief on other theories were problematical,
atbest.

Finally, in 1972, at almost thle same time Congress recognized sound
recoidings as coprightable subject matter an gave performers and
record ,producers protections against unauthorized duplication, the
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courts-.started holding that a compulsory license under section l(e)
of the.1909'dcopyrigtt lawv gves the cmpsor licensee only the ight
towmake simiilar iise'of'a copyrightwork and that similar uis does not
indlude the duplication of someone else's recording.

Now, at pages 22,to 24 I review these decisions and I do not want tc
go 'into a.lot of detail over them. There are four.circuit coi rts of-ap-
peals that wvith'split decisions, and in many cases reversing lower
courts, have.held as the Aeolian case did. One of these cases--ell, all
of them wenit to the Suprenle' ourt on petitions for w:rits of certiorari.
On one or them the Supieme Court asked the Justice Department to

nmake comments, and the comments were, essentially, "do not grant
certiorari; in effect, the 1972 amendment has taken care of this, and
four -circuit Courts. of Appeals have held -all along the way." So the
Supreme Court denied certiorari in this case. And this issue seems
about as s ttled. as these things ever are without a definitive Supreme
Court decision.

And as e, result, wlhether you agree with this or not-and I iam in-
clined to, more or less-I think that it is certainly debatable. It does
not shake me up as a inatter of principle. I am inclined to think that
this should be written into the statute.

Now, the Senate did, but it was before the Supreme Court action
in denying certiorari in this one case and before it, was really quite
as settled as it is now, and I have some qualifications about the an-
guage that the Senate has used in two shots at this problem, in trying'
to express this principle, and, what I am really concluding-and I will
read this conclusion, which I think is on page 37-is, essentially, that
the Senate approach of trying to write this into the statute is a good
,one, but we should take another look at the language.

The Copyright Office agrees that Section 115 should deal with the question
oot whether a person who duplicates a particular sound recording of a copy-
righted musical work without a negotiated license from anyine should be able
to rely on a compulsory license as far as the music is concerned. in view of the
solid authority provided by these four cases, we also agree that the compulsory
license should be precluded where the sound recc 'tng reproducing musical-
composition is an unauthorized duplication of a recording already in existene
Hox-ever, we believe' that the language of the last sentence rf Section 115(a) (1).
both in its original' form and as amended by the 'Senate Judiciary Committee
needs some substantial-redrafting to express its purpose.

If I may go on to the third question, which is'the basis of'thl royalty
and the procedures for working the compulsory license, let me read
the questions from page 1. Th's is question 2, paits&B and C-

Assuming that you have a compulsory license, should the basis of the royalty
be tile nuinlber of' phonorecords made. or the number manufa'ctured: and dis-
tributed; and, second, what formality should be required for obtaininga com-
pulsory license and for making payments and accounting unler it?

The fundamental question, here-it is' still a very lively one--is
whether or not the amount to be paid on records under a compulsory
license should deal in tlie number that the compulsory licensee makes
at the .utset or the number that he is able to sell finally. The back-
ground'of'this issue is laid out inpart in the first part of the chapter,
in the legislative history part, and is discussed specificallyu at pages
27 to 30, and I will try to make a 'long story short 'on this. It hns been
tp and down and sideways several times.
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- 'The .present;law requires the 2 centsito be paid on-ev'ery record
manufactured, but practically all of' the licenses are negotiated, and
one of the main provisions.of-the standard license -form for.-a,.nego-
tiated: license is that you pay on the records sold, mnot on; the records
manufactured. But this is under a negotiated license where there is
a contractual relationship. -: '

An early generation of negotiators, the ones, that were operating
when, the subcommittee of the ABA was-considering the problem in
the early 1960's, early-on had agreed to keep the 1909 approach; in
other words, to. have 'the royalty dapplicable -under the compulsory
license to records manufactured whethler they were sold or not, but
agreed to ease up on the procedural. obligations of 'a compulsory
licensee, which were very onerous, and, which were, also excused' or
liberalized in the negotiated' iicenses under the 1909 act, as I show
here on this table on page 27. You had' to have monthly reporting,
and the report had to be under oath, if required by the copyright
owner, and in the various versions of the bill that have emerged since
1963, the approach up to the Senate consideration of this in recent
years

Mr. KASTEN3EXER. How does this accord with other practices, as
far as rate relationship between those who manufacture-whether they
are books or otherwise-and pay royalties on, whether the number of
books published or the number of books distributed and sold, or any
other forms of mnss produced, copyrighted material for which there
is a license, either compulsory or otherwise? How does this accord
with that, as to whether it is manufactured or manufactured and
distributed?

M[s. R.INOER. This is the only compulsory license that involves the
unit sale of a chattel or whatever you wantto call it, so there is nothing
to compare it with in the copyright law. Under negotiated license, it is
normally the number sold, but it is a negotiated thing, and obviously,
many, many contracts contain provisions dealing with returns. In other
words, if there is a danger-and this is one'of the points I am coming
to-if there is a danger that the returns-will get back into the channels
of commerce, then you should have some handle on getting paid for it,
and this is what this hassle is all about right now.

I think you heaTd testimony on something called ctltoutS, which is a
phenomenon of the moment, and I think this is what we are really
arguing about on this issue.

IIr. KASTENaEIMER. Does the word distributed-that does not mean
sold?

MXs. RINGER. Yes, but of course, you can distribuite a lot of records
-without selling them, and a lot are what are the so-called freebies, and
maybe there is another term for it in this decade-I do not know. In
any case, the"House did accept the compromise that did involve requir-
ing a coml)ulsory licensee who has no permission froin anyone and just
goes ahead and records under a statutory scheme, to pay for everything
he makes at the outset. And this was justified in your report.

Tn, the Senate later, an issue was made, because I think there is a very
large practice in the ,record industry of manufacturing a good deal
more than you expect to sell and then taking them back as what they
call cutouts. And the music publishers were very coicernewd about tlhe
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danger, which, was real, of the cutouts ,getting back into the channels
of commerce, either in'this country or abroad. And there was an issue
drawn about this in, the Senate;,. and Senator McClellan did ask the
respective protagonists on this.issue to try to get together and work
out aicompromise,.and the compromise is embodiedin.the revision bill,
as it-I think as it now exists. Yes, that is in here.

The new compromise is just the reverse. The 2 -cents or 21/2 cents or'
3 cents, or' whatever, is paid only. on records manufactured and dis-
tributed. But the reporting procedures, the accounting procedures are
substantially increased, the. idea ,being that,, all right, we, will only ire-
quire you to pay on records that you manage to sell, but we will insist
on ,very heavy reporting and accounting procedures to make sure that
you are not selli;ngthese cutouts on the side. And this is a matter of
some concern to me. I will try to explain why 'by reading from pages
37.to 38.

Mr. WIGGINS. Mr. Chairman, may I interrupt ?
Mr. KASTENMEIEuR.,Yes ;.of'course.,
Mr. WcIGaINs. I do not know whether to share your concern or not,

because it is my impression that whatever the law may be, it is subject
to negotiation. It ismwithin the power of the parties, at least, to, nego-
tiate-ldifferent terms and the, conditions agreeable to tLem. And I am
under the impression that the negotiation is always down- from the
statutory language and never up.

Ms. RINGER. Right. ,,
Mr. WIGGINs. If Congress really means to reflect sound public policy

that certain things occur, we ought to be talking about minimum man-
datory conditions and let the parties negotiate up if they wish, but not
below that, which is understood, to be good policy. And at sonie point,
I h6pe'you will talk aboutsthis question which troubles me. And I view
it as whether we should establish floors or ceilings, and I hope at some
,point you will address this.

IMs. RINGER. I agree with you, Mr. Wiggins. Actually,.in this'con-
text, you base the payment on records made, because you have always
got to make something before you can sell it, so that the copyright
owner is going to get more from the compulsory licensee if the pay'ment
is based on the records made and not just sold. And it seems to me that
that is consistent with your position. I will get to this question of the
ceiling. '

In trying to express my concerns here, I do not want to lead' you to
think that this is an-irreconcilable di fference. Ithink that there is a way
out of this, which I will try to explain.

The Copyright Office -has considerable misgivings about the changes
with respect to the basis of royalty and the accounting procedures in
section 116, since passage of the 1967'bill. I make the point of the sub-
stitution of the word "manufacture," but I do not think that is very
important; More important, we remain convinced that, as-stated in the
House reportsof 1966 and 1067,.a recordmaker should not be free to
reproduce asxpany phonorecords as he wishes without any permission
from or obligation to the copyright owner, and then to pay a royalty
,only with respect to.the phonorecords he e;entually distributes to the
public. '

Moreover, as I have been trying to say, although the testimony
before the committee on the question of' cutouts was: put forward by
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tape duplicators rather than copyright owners. we believe that the
problemais a realone and should-not be ignored.'It is unclear whether
the royalty to-be paid on .final' records dlstributed, includes payments
for phonorecords that have entered the-stream of commerce, have been
returned.or cut out,.supposedly to'be;destroyed,:but which are known
on occasion to reenter the stream of commerce. These records and tapes
certainly should be paid for before they leave the compulsory licensee's
hafds.

The tradeoff for basing royalties on ,records distributed is the im-
position of unrealistic accounting and certification requirements which
a large.record company mi'ghtbe -able to observe, but which would' be
extraordinarily onerous-and' expensive for-small record producers. I
tried to lay some, basis for this conclusiomi earlier in the paper.

The Copyright Office believes that section 115 of the 1967 House
bill, represented a reasonable procedural reform of the 1909 compul-
sory license, and we prefer its approach.

Now, if I may, this was .istributed several weeks ago, and after
it was distributed, I was.taken to task in a friendly way by one of
the protagonists of the compromise, because they had -been asked to
mak'e a compromise, by Senator McClellan, and they -had made a
compromise, and here I was knocking it. I will- stick with what I
said but I will throw out anotheri possibility which it seems to me
maybe would solve the problem. You could base the royalty on records
made and distributed, but refer specifically to the problem of returns,
a, `eOnegotiated licenses do-in other fields. I am talking about the cut-
( ,.* A A'7. And require accounting as to three things, the records man-
u A .b,:.;d, the records sold, and a clear-cut accotinting for the dis-
poSi'tion.of the difference.

I think:that is what they were searching for when they put in these
rather Draconian procedural requirements, and I-do not really think
it is practical to require a small record company -to imake monthly
accountings and hire, a-,CPA to certify.-each one. .This seems a little
unrealistic. I think most record produce, -- would~agree with this, and
you have testimony to that effect, with which I, agree.

If I may go on the fourth question, I can dispose of that rather
quickly. Thisis the basis for the royalty rate and the 'question which
is item 2D .atthe top of page 2, "Should the amount of the royalty
be based on a fixed monetary a-mount per phonorecord, or should it
be a- fixed percentage of the price of the phonorecord?" And there is
a good deal in.the earlier part of tliis chapter about the history of this
issue in-,the Senate. It was considered here, but not in any great
detail,; becausesa;t'that-point, it was not being urged by anyone. Later
on, it was put forward as an alternative to tllhe2/ 2-cent rate that you
came forth with in 1967. And Senator Hart actually did introduce
-a formal amendment setting, up an 8-percent royalty, 8 percent on the
retail selling price. This did not go, and I. think- we have gotten past
this inthe discussions. .

But let -ce renad what I say here on pages 39 and 40. A royalty
-rate ba is: involvij ,a percentage of selling price is, at least en its
iacej a fairer and m6re flexible approacht.than a flat rate per record.
It is the approach followed in- other countries that have adopted'
comipulsory licensing systems, but it really should be recognized that
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they work- differently there, because there,. almrhost all of the--well, not
anlmost all,, a great many records are prodiuced.under the compulsory
license. This is mnot the case here. The, compulsory, license sets ,the
parameters, but almost all records are produced under negotiated
license. Elsewhere, their compulsory license dis vigorously used; and
there are bodies,,Government bodies, that regulate them. And- in that
type of situation, I Ithink it is easierto have a percentage that would
be fairly administered.

Moreover, I think that the pricing of records is more orderly in other
countries than it ishere. . ,

The time may'come when patterns in the music industry and the
legal and administrative- framework ,in which they operate make it
advisable to, shift from a flat rate perrecord to a- percentage'of price,
but it dpes seem 'lear that this time has not yet arrived.

So, if I may, I would, like; to come to 'the final and, most difficult
question of what the rate per record should be, assuming all of these
other givens. The- 1909 law provides For 2 cents; the 1965. bill,, which
wassupposed -to be a compromise, provided for 3; the House· bill,
which is the bill reported by your committee, Mr. Chairman, in' both
1966 ,and 1967 and.also the bill that passed the House in 1967 com-
promised~ at 21/2 cents. The Senate brought it back up to 3 cents in
1974, and that is.what is the 'fee in thelbill you have before you.

However, this -ear, the Senate- Judiciary committee on -October 7
last month knocked it backto 21/2 cents. So our conclusions on this de-
lightful question are stated.on pages 40 to 46. It is a rather long con-
clusion, but it is a very difficult question. -

Let,me read-ouribasic positionri and then try t6lendorse;prettytmuch
the principles that your subcommittee adopted in. 1967 as a way of
approaching this. Our basic ,position is that the-.royalty rate should
be a statutory- rate,-at the-high end of amrang ' 3in -which-the parties
can negotiate now and in the future foiactuai ,paymenthof a rate that
reflects market values'at -that time. It-should not be so high, however,
as-to iilake it economically ,impracticalI for record producers to invoke
the compulsory license i'f iegotiations fail. This was our -positioii in
1965I and Ithihjk it still remnains-our position.

You, in your reports in 1966 and 1967 also said something with
which- we -agree. In-the significanit debate, o .er whether the statutory
fee is.a ceiling or arate,.thr-e appears to be some validity to the argu-
ments bon both sides. The tee is certainly a ceiling, in the sense that
no higher ~amouio ts are ever paid,)'Y at the record piocdllersmay'-welI
be right 'in-aisserting tiiat the statutory fee establishes a base witll
stereBtyped -variations& downward that for -practical business -reasons
is-used as the-rate in:most, wv itten agreements. In-this sense,-there-may
be relatively few negotiated, agreements in' the re-al serise of the term,
but this does not necessarily mean that if the statutory aximum were
increased somewhat, the prevailing rate stnicture would immediately
be increrssed the maximum without negotiations.

,Obvioiisly, if you peg 'the fee higher, there will be negotiations,
because r erythiig islat 2 cents or belowv,:and; as far as existing nego-
tiated licenses ,are concerned., it will remain at 2- cents. 'This point nas
been:made, buit I think itneeds to'be made again.
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. Operating on .thlese,premises, the House Judiciary Subcommittee
in, 1966,undertook a thorough analysis of the testimony and stftistical
data .that had been presetnted to it at.the 1965 hearings andtha1t it
had' been able to collect on.its.owr.. It concluded thatc 2 cents was too,
low, that 3 cents would be too, high. It adopted 21/2 cefits, but not
necessarily as the ,prevpiling rate now or in the future. The.1966 and
1967 House reports emphasized that the half-cent increase is intended
merely to widen the copyright owner's bargaining range,'without
destroying the value of compulsory licensing to r'ecord producers.

This issue, needless to say, Iwas immediately transmiiitted to the
Senate, which was having hearings at the time the House passed the
bill,,,and the Senate engaged the Congressional Research Service of
the: Library of Congress to make a study o2 all of.the testimony that
had, b.een presented in both Houses. And the House subcommittee's
response to the testimony it had heard, and 113 page report dated
June .30, 1969, was prepared by an analyst in the Congressional Re-
search Service, and he concluded, to paraphrase his statement, that
the data was insufficient to draw a real conclusion from., Heasaid this
study has attempted to evaluate whether or not the Congress las-the
information it needs, to render a final judgment on the mechanical
.royalty controversy. Unfortunately,.it must be said that, thee.findings
to date rems,in.inconclusive.

Specifically, he made two points directed rather pointedly at both
sides. He said first, that the record industry, which, opposes any in-
crease in the cgurrent mechanical rate ceiling, has not provided the
Congress with a-complete,andmeraningful'picture of its financial con-
clition. And second, similarly,.the music ptlblishers and the composers
they represent, who. advocate an increase in. the ceiling rate have
demonstrated a clear reluctance to provide the Congress with.the type
of financial information that will be needed to evaluate that position..

And this, I think,.was not intended in a pejorative way. It was just
a *statement of his conclusions, .which I think were probably, correct.
He recommended additional.independent factfinding, and identified
two principal areas of inquiry that should be.thoroughly explored
before. a definitive conclusion was reacled; first,,the obtaining of com-
plete, definitive, accurate information abouit all aspects of the financial
characteristics of the music recording industry, using the.following
guidelines, and lie listed three which I shave got hereon page 43, and
they reflect ,his criticism of the value of the statistics that the record
industry put forth. And the second, obtaining full klnowledge of the
many inlportant changes that have taken place in the economic struc-
ture of the music publishing and recording business since the end of
WV.Orld. War II, and .particularly since the middle 1950's, with special
attention to certain economic implications which he enumerated, and
they.arQ on page 44.

I think this was in 1969, and believe it or not, the record industry,
the business has changed substantially since1 i969, and you would have
to add or elaborate on these criteria.

After reviewing the Knight report and,the various economic data.
submitted to it duiing and. after 1967, the Senate subcommittee re-
ported the revision bill, as you had, with the rate pegged at 21/2 cents.
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Then-a-id I have tried to document this. in the paper, an effort was
made in the Senate to get the rate 'aised, simply on the ground of
.inflation, that is 21/2 cents was a fair.rate in 1967 or 1969, then certainly
.more, just oil the simple basis of inflatibii would be fair today.

Apparently accepting this inflation argument, the full Senate
Judiciary Committee raised the rate back up to 3 cents in i974, and'
thie bill passed the Senate on September 9, 1974, with the 3 cent rate
which was- carried over into your bills, and it has juse now been
knocked back to 21'cenits in the Senate Judiciary Committee.

If I may, I would like to read from page 45. It is obviously much
too late in the game for Congress to undertake the kind of thorough-
going review urged by the Knight report. Moreover, the bill, in its
presnt form, creates a copyright royalty tribunal m'wiich, for' the
future, could undertake the kind of exhaustive study Mr. Knight con-
templated; particularly if it were given subpena power.

However, Congress must decide niow on the specific fee that the tri-
bunal will be ret iewing later. The Copyright Office believes that the
21/2- l/2-cent-per-minute adopted by the House of Representatives in
1967 was well thought out alid fair in 1967. We take no position as to
whether it is' sufficient in 1975, because the copious testimony and
data submitted; to the House subcommittee on September 11, 1975, is
in sharp conflict and by itself does not provide a sufficient basis for'
a- definitive conclusion.

Let me add here, bMr. Chairman, that I am not really saying that it
is impossible- I am not sure I agree with Knight that you need to,
for our purposes, to be comfortable with a rate, to go into an enormous
economic study. I think that-I do not share his sense of hopelessness
about being.able to obtain independent data and trying to evaluate
them in some way. It is i painful process, but I think it can be done,
and we are starting to do this in the office now, on the basis of trying
to review what you were presented at the hearings and so forth, but
this is not something that can be done easily and, as Knight says, the
results ai6 problematical; there is no question about it.

We are not opposed to the 3-cent, 3/4-cent-per-minute set in your bill,
the bill now, under consideration by you, either. In other words, we
are. saying that 21/2 cents was, we consider, fair in 1967. We are not
saying that 3 'cents is unfair in 19 75. We cannot agree that the factor
'of infiat:on taken alone is automatically sufficient to justify the in-
crease, but we equally cannot agree that in'flation of the sort we have
feen in recent years can be discounted entirely.

Although these points have been made many times, it bears repeat-
ing' that the mechanical royalty is compulsory only' on the copyright
owner, not the recordmaker, that it has a ceiling but no floor, and that
the real lmarket value of mechanical rights in this country has never
been established, because ever since those rights wei'e created ip 1909,
the bargaining power ha's all been one way.

In a typical case at present'the individual authors-I am not talk-
ing about the total copyright owner group, but the authors of asong-
will divide 1 cent per record, which would be $1,000 for a hit record
song, 100,000 copies. Norv, we are talking here about-I am talking
about inflation, and we are talking about individual songwriters,
not corporations. And the impact of inflation on them since 1967 has
been real. The cost of making records has risen dramatically in the
last 10 years,'but so have the prices of records.
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It may be true, as the RIAA claims, that corpoi'ate profits hi the
record industry have decreased;because of inflation. 1 have no basis for
arguing with that. The fact remains that, of the Various individual
human beings that are involved i' making a record, the individual
songwriters are:the only ones who have received no increase in their
remuneration to make up for the rise in their'individual cost of
living .

The range of rates under discussion in the two Houses at present at
21/2 cents and 3,cents. The Copyright Office believes that Congress has
enough information before it to enact a fair rate within this range,
recognizing that the rate's relation to true market value, and' its effect
as a ceiling will be thoroughly examined by the royalty tribunal.

I would add, in response to Mr. Wiggins' point ab6ut the floor, I
have thrashed. arund in my own mind for a long time as to whethler
or not there might be some way of doing as the songvriters have
suggested and establishing a floor, but you cannot have a floor in a
compulsory license of this sort. You could have a compiilsory license
'that sets a rate, period, and provides negotiations between those
but this would have to supersede any free negotiations, and.as long as
this isthe alternative to free negotiationsi you just cannot have a floor.
It just is not possible with this kind of compulsory license.. You would
have to restructure the compulsory license'very radically.

I think that there are cases where it is necessary to negotiate down,
perhaps even below 1 cent, in certain cases, in order to sell your song,
and I do not think it would be possible to take that right of a free
negotiation a ay from the songwriters under this kind 06 compulsory
license. I am not saying that your basic point, I am not saying is ill
taken, but I think it argues more for doing away with compulsory
licensing altogether rather than trying to restructure the present
system.

This is the end of my presentation.
Mr. KASTENMEXER. Do the members have questions of Ms. Ringer at

tihis point?
Mr. DRINA.N. I want to thank you, MAs. Ringer for this presenta-

tion. But I have a lot of -trouble with the settii; of this fee. And that,
as you point out so well, was a happenstance of history, and you say
on page 36 that the compulsory license has taken solid root in U..S.
copyright law. We have passed the point of talking about free negotia-
tions in this area. 5W~ell, that is riot so if a majority of this subcoli-
mittee say so.

Aside from all of the historical tradition and the apathy in Con-
gress, what do you think of the merits? I have great difficulty in saying
it is 2 cents or 4 cents or whatever. Why should ee be in this business?

Ms. RINGER. Let me say in principle I agree with you.
Mr. DRINAN. All right. Thank you. Where do we go from there?
Ms. RINGER. I think that one must recognize the realities.
Mr. DRIN-AN. The realities, ma'am, are that there are lobbyists out

there who are pouring mail into me and all the members of the com-
llittee and they want somlething. nai I do not want to give them some-
thing that is going to dovngrade the consumer and do nothing really
for the authors and the composers as you say here. So I am not going'
tobe trapped. I will vote no. I just will not come. I will delay the thing
until somehow we get what you say is cbrrect.

Ms. RINS.ER. I cannot argue with you in principle. In speakin. of
realities I am speaking not so much of the realities of lobbying as the
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realities, of the miiuic business. I' thiilk it would send a shock wave
throulih the music busihess if we took away the compulsory license
.inhmeWately.

mlr. DRI'N'A. It Would what?
Ms. RINGER. I think it would send a shock wave-through the music

industry.
Mr. DRmNAN. That is what Coligress is supposed to be doing. Well,

on the iasimption wie are trapped by something that never should:havet
been devised, wvhy can we.not at least do what you suggest' on page:39,
invent a fair and more 'flexible approach which they do -in other na,
tions. Theh you sy giving up tlhe ghot on page, 40, it seems clear,
however, that this time has not yet arriivdd. Why not?

There are people here, the -majority of' the-subcommittee, who:have
never been through. this difficult area before, and I am prepared to
send shocik waves if that is the just thing to do..

Ms. RINGERi. et me respond bj saying that in the 1963 preliminary
report, preliminary draft bill, we had a section like this. And I think
it vould'be well to look-at it again and see what you think of it. I do
not think that the Hart bill was satisfactory.in the sense that it spoke
of the established list price which is a chimera.

_Mr. DRINAN. But you wdiouild agree that the basic approach in the
bill as it exists'now, and in 2223, is less fair and less flexible than it
could be.

AfS. RTIaER. If you want a, yes or no answer, the answer is yes.'
Mr. DiiINAs. Thank you ver'y much. I do. I like that type of answer

I like.
Now oli the question that-assuming we cannot win on those two

basic issues-that we have to decide how many pennies we are going
to give, aind that the Knight report herve sets it out very clearly that
we have none of the information that we need if we are going to pre-
tend that this is just; and that the Knight report, 150 pages, and no
one has attacked the objectivity of that. He is apparently a researcher
and the indust-y had. not .heard of him over there ii, the Library of
Congress. And he sa.)s that-and I agree'totally with him-that we
have none of the inforination that we want.

All I know is you go out there and you pay $6.95 or $8.90 for a
record and you say, well, my God, why does this cost this -much?
And on page 43, you say, according to SMr. KInight, it says the Con-
gress should require disclosure of the financial records of all music
publishing and record firms. And we do not have that and they do
not want to give it.. And the next you say the publishing and record-
ing business should give us that and they have not. And then exen
the artists or the recording people, or the composers, they have not
given us. So we' have no klnowledge, we do not know wl·at we are
doing.

And I think you admit that on the bottom of page 44. You in effect
say, and so it goes, and that means to me that Congress does not know
what it is doing That is the way it comes out to nme. Andlyou o hback
and forth on these things, the various economic data submitted, and
we have only fragmentary evidence which, as you suggest, is totally
iln conflict which we received in the previous weeks; and that you say,
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understating the case; "the pricing of records in'otheir iations. is more
orderly." You mean cheaper.

Ms. RINGERn. No. They are more expensive actitaiiy, and they do
have cartels there. I think I use the wofd4 correctly. REqoords have
traditionally been cheaper in the ]United States thahnanywhere else.
But there has been all of this discounting and clubs And all of this
sort of thing where to try to fix in on a price to take..a percentage' of
is very lharrowing. '

Mr. DRINAN. Well you tell us to go ahead without any eividence
whatsoever in my mind, and you say, at page 45, it is obviously much
too late in the game for Congres's to undertake the kind of thorough
going review urged by the IKnight repoirt Well, I like to think that
we are going to make a judgment on so'me evidence, and you j,ust say
it is much too late. Why 'is it too late'? Let us-postpone this until we
get some evidences

iMs. RINGER. By postponing it, 'ybu leave the fee at 2 cents.'That is
a 'big problem, and I think 'that m'ist people would agree. AMost people,
not the record industry, but most people would agree that this is too
low.

'Mr. DRINAN. Well, then you try to help us and' i appreciate your
testimony. You say here that you arenot opposed to a 4 cents mini-
mum Trate, et cetera, but you are not, opposed to something'else either,
but I am troubled by what youi tell us here on page 46: In a typical
case the individual authors of a song viil' divide 1 cent per record, or
$1,000 for a lhit record selling 100,000. Well, the record companies
are making a bonanza.

And the whole point of the copyright 'law, as I understand it, is
to enhance creativity, to reward the autlho or the composer. So I see
frankly a deliberate frustration of the basic purpose of the copyright
law as the Founding Fathers inserted it. So why shoald I go along
with a System that does that?

MIs. RINGER. The system was established in 1909 under unfortunate
circumstances. I think clearly if Aeolian had fnot gone around buying
up copyrights, we would not be facing this problem now. But we
have to Idok at the problem. WVe have got 60 years down the road, and

vwe have got a structure that' revolves around this. I am not defending
it, do not misunderstand me. I do think that in fairnes--this is what
I was trying to suggest earlier-the subcommittee in 19.66 spent quite
a long time on going o._. this in its marklip, and went deeply into
the economnic data that had been presented, and what we in the Copy-
righlt Office could come up with from independent source.s. I knllow the
chairman and Mr. Fuchs remember this very well,, and nobody was
terribly satisfied that this was a complete answer.

But Congress is not trying to give a complete answer. It is trying
to provide-I mean, it is-not setting the rate-it is trying to set the
ceiling which it considered too low in the preseqt law, and which it
felt, on the basis of a real study of economic data, did& not deserve to
be raised more than one-half cent.

Mr. ImrINAN. Well, Ms. Ringer, you conclude on page 46 that the
Copyright Office believes Congress has enough information before it
to enact a fair rate within this range. I do not have any information



1880

that is persuasive to me at all. What is this information we are supposed
to have?

Ms. RNoGER Well,.the information is very similar to what the sub-
committee has in 1966, and which it, was able to. massage sufficient";y
to reach -a conclusion that I think it felt was fair, using the criteria
that 't laid out, which I have repeated here. And I do honestly think
that '--

Mr. DrINAN. Except we have nothing, or virtually nothing, of what
the Knightreport suggested that we need.

Mg. RINGER. Thatlis right. The Senate did not either, and the Senate
is likely to pass the bill as it stands without that kind of-

Mr. DRINAN. Youi said that "Knight's conclusions were correct,"
and yet {ve do not have anythingthat'that report said that are essential
before we can Tfake a just judgment. And yet you say we have enough
information to move forward. *

MS. RINGER. The Knight report obviously--and this is what I agree
with-concluded at its.base that what -had been presented in the hear-
ings was insufficient to reach a kind of definitive conclusion as to what
the rate ought to'be.'But there are many cases, I assume, in · which
Congress is presented with situations in which no definitive answer
is possible. You are not called upon to make the rate here. And
remember, I repeat, that you will have a royalty tribunal working on
this, which I would assume would be able to do the sort of thing that
Knight asked, in effect, the Senate to do. And it did not.

Mri. DnINAN. Thank you very much.
Mr IAs'PrENmIEn. Well, I think you have made a number of points

that are correct. We have a massive amount of material on this point-
that is, 2 cents versus 3 cents-presented to us. The point I think Mr.
Knight was making was that notwithstanding tHe fact it was so
volumhinous, that it was not necessarily reliable or qualitatively the sort
of testimony we could necessarily reach arperfect answer from, deriving
from that amount of testimony.

I do recall the parties seemed willing to use the frame of reference
of 2 versus 3 as a point of their testimony. They were-although
previously, of course, there was some question as to whether there ought
to be a compulsory license at all, that argument had been made, but it
seems that the publishers and the composers were willing to make a case
for3'cents without raising the other questions again. And the commit-
tee at that time accepted that being the context of the debate.

Whether it is now possible to reach another-whether there is enough
testimony presently and historicallv on this subject, I am not sure
that'it would necessarily ever satisfy anyone; whether the ideal that
Mfr. Knight suggested-I hope it is possible. But I should not want to
attempt to do so-or this subcommittee, knowing what it has already
been exposed to on the subject 'over a period of a decade. I do not knoll
that we can make perfectly informed iudgments on every aspect of this
very, very long bill, and very complicated bill. All we can do is the
very best we can.

The gentleman from New York ?
Mr. PAM'rsoN. I would like to follow up on this notion of a floor

that was suggested by the songwriters, and I agree with you that it
poses- all kinds of difficulties. But I was particularly troubled when
I talked to some of the songwriters about a factor that I had not
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thought about, and whichis unfortunately not within the jurisdiction
of this subcommittee; and that is the problem that occurs when a song-
writer entersinto a royalty arrangement with a publisher. Essen-
tially that is a joint venture, and the publisher is given the authority
to negotiate with record cord companies on 'behalf of the s6ngwriter and
itself. And you would think that normally that their interests would
be identical, so that;you would have no problem. with that representa-
tion..

However, there comes a time-there is developed in the.industry a
vertical'integration, and that.is where we do not have the jurisdiction,
whereby the songwriter frequently feels that he is being sold out by
a publisher with whom he has negotiated and a publisher negotiating
with the company that he essentially owns. The songwriter says that
essentially we will make a good deal for one of the songwvriters, the
lead record perhaps, and then sort of give away the others; so that
that is their argument for a floor.

Now, I.thinkthat. essentially the way to solve that is to6have legisla-
tion relating to-perhaps prohibiting the publisher from doing that
or allowing the copyright owner or the author to pull out of that
arrangement at will, and perhaps legislation relating to, vertical in-
tegration. But that, it seems to me, is the only rational argument that
can be made for a floor.

I- would like you to comment on that.
,Ms. RINGIER. I have'been through this same mental process. I would

,ad4to what you said, that it seems to me one of the hopeful signs of
all of this is that the songwriters are speaking for themselves iin this
now and have.become a little more activist than they have been on this
issue. I anr not being critical, but I think it is a good sign. And what
you are describing is negotiations and relative bargaining power be-
tween.songwriters and publishers. And I think that these things are
changing and should change some more.

I am dubious about the desirability of the heavy hand of Government
intlis kind of situation. It is pretty heavy already here. I just do not
see how a floor of the kind they are talking about can be established.
I have talked to them, and- their counsel, and they have never been
able to come up with a formula.

Mr. PATnION. In other words, it would have to be so low as to bo
meaningless.

AMs. RINGER. That is right. You have only got one-
JMer. PARSONT. Or else set a rate.
MIs. RINGER. That is right. You can always set a rate, but then this

would completely restructure this. And I think you would end up
being more unfair than fair because many of the rates would be too
low.

lir. PATr1soN. Would it be appropriate to larve a provision in the
copyright law-and really essentially this is an ethical problem. This
is like having the feeling that your lawyer is selling you out. You can
always fire your lawyer because he may be selling you outs because he
has got three cases that are similar and he is wvorking with the same
insuriuce company and he trades one off-against the otlher.

Now, whenever you think that is happening, that is an lunethical
practice a.nd yoi can always get rid of the lavyer and,gaet another
lawyer. But apparently the songwriter, when lhe enters into this

57-786--76--Dt. 3-32
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contiact, when-'he sells his song and retains a royaftyj does not 'retain
thlat'privilege. Could' we have a provision .in our statlutes that 'would
lprovlde that the songiwriter could havt sobme mechanism for getting
out of thiat if he feels lie is being sold'6ut?

Ms. RINGiER. He certainly could. But I am doubtful as-to its wis-
'dom. I think you would need to consider a whole range of other facdors
that would be& involved: In other words, the ;problem you ~are-putting
your finger on is certainly not limited to music. It covers the entire
range of'tlie cpyright law and I do-not' think there is any ddiibt:that
many authors are getting ripped off by somebody or other in business
dealihgs.

·I would 'say this, that the Knight report itself, even in, 1969, sug-
gested rather strongly 'that there are some emperors,that do not have
any clothes in the music industry. And that is one of the reasonis why
he felt that t}he whole industry should be looked at independently,
rather than by use of statistics, or partial statisticsthat-th-ey are will-
in tb' put forward. We all know tha't the waythe music reaches'us
and the form of music thiat is available to us is quite Adifferent from
that ~O'years ago. There has been that radical a change-that is obvious
to all, and there are' corresponding changes in tle industry.

Mr. 'PATMsoNi. Let me follow up on thisquestioni. Wbuld' it not be
possible for this to develop as a matter of practice-in 'the m usic indus-
try ? In other words, could a songwriter not say in:the sale of his song
to a' publisher that y'u bhave the right to negotiate fdor me. Ir6wve-r. to
the extent that you negotiate with omeoneith whom you are affili-
ated, then I ha;e the right to' approve oi"disapprove, could they not
handle that by contract themselves? And if they can, why ,have they.

IMs. RINGER. I cannot speak for them, but there are old formis and old'
ielhtinriships that probably outlive their time. That would- be my
answer.

iMr., PATr IN. Prospectively then, if I represeinted a songwiiter
{vould it not'be prudent fbr me to say in his deal with the publisher
that the publislier 'has'the right to negotiate for the sale of this to re-
cording companies? However, any deal that is made wvith a recording
company in which the publisher has an interest, that w'ould be subject
to my prior approval, and that would essentially solve the problem.

MS; RINGER. It would'solve that problem.
Mr. PArrISON. Yes.

IMs. RINGER. Given a strong enough organization U, buw pw-ILtLub or
a union or something like that, I think this certainly could be done and
it would solvb that problem. It might create others.

Mr. PArISON. Thank you.
Mr. KASTENZEIER. Mr. Wiggins?
Mr. WIGGINs. Thank you, Mr. Chairman.
I want to pursue-this a bit longer. There certainly are other subjects,,

but this one intrigues me for the moment. I understand your testimony
to recommend against legislating a floor and recommending against
legislating a rate for primarily the same reason tlat it would interject
rigidity and that would not accommodate market forces which may re-
qulre less than the statutory rate or minimum. And I can understand
,that indeed it can create a problem where it would have a chilling
effect upon creativity, simply because it would be impossible for new
people to get started In attempting to sell their work.
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But it seems to me that that ai'oumenit is premised upon certain
bases; one is that the parties are i'e atiiely equh l in their bargaining
power. And I think that, they are not, and I stake it it starts frofn the
bottom, at the creator, and he is less powerful than his publisher. And
the, publisher is probably less powerful than the manufacturer.

Aind the second is that this estimate of the market and what it will
tabsorb.and pay for really 'epresents·'a guess as to how maiiy records

ivtll-be sold in the fifture, and at what price.
Now would not the' Hart approach acCoiimmdate'those market

forces ? If we were to legislate a payment based upon a.percent of sell-
ing price, does that not anticipate abs6lutely and firnally what the mar-
ket will do? If zero records are sold, he gets nothing; if a million are
sold you'get a lot. Is that nota fairer approach than trying to fixs .
figure which is really based upon a.projection of the market by-peeple
iwho are in unequal bargainihg positions?

·MS. RINGER. I certainly will not argue with thi's in principle, and as
I indicated to Mr. Drinan, I think we should, in view of your questions,
take another look at the effort`s to try'to dia'ft this; and a perhaps more
searching look than we have so fair.

The way this is handled in foreign countries-I do not think that
the record industry woud afiy way agree upon this as a compromise
at this stage. Maybe that is not.of'any imp6rtance. but I think if we are
tihinking in terms of trying to work something out here, and there are
rother issues that are involved in this bill besides ,this in which the
record industry is interested obviously- "

Mlr.,DRIN-A. Whyy not Vork put something?
Mxr. WIGwIxs. Well, that answers your' question, Father, because it

would work to their economic detriment. That is why not.
Ms. RINGER. Absolutely; they would feel 'this would be similar

to taking off the ceiling altogther; that 8 percent presumably would
be substantially more than anything they would be willing to consider.
I did not go into their arguments, but essentially they are saying
that-

Ar. WNVIGGINs. I would not be wedded necessarily to a figure, and I
recognize whatever figure we establish itself is subject to negotiation
in an environment where unequal parties are dealing with each other.
But just conceptually, without reference to these practical problems,
it has some appeal to me as being a fairer approach, than legislating'
2, 21/2 or 3 cents.

Ms. RINGER. If a base could be established on which the percentage
was computed, and you took account of all of the variables, I would
certainly not disagree with you in principle.

Mr. DRINAN. Would the gentleman-yield ?
Mir. W'IcINs. I yield, of course.

·Mr. DRINAN. Was Senator Hart's proposed 8 percent based on some
theory in this area thatthey should n6t set a fixed fee, but that \wopld
be an estimated-how did he. get to the 8 percent ?

Ms. RINOER. It is a common figure. I think it is the figure in England,
I am not positive. But it was the proposal of the National Association
of Music Publishers. I think after the 21/2 cents they went forward
with a major project ini the Senate to try to change the base to a per-
centage, and they went forward with 8. That was their proposal.

Mr. DRINAN. Thank you for yielding.
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Mr. WIaCINS. Do you- have any idea what the revenue would:-be
expressed in terms of a percent of sales, of sale prices now .

lMs. RINGER. No. We could work out some kind of estimate based on
what figures Awe have, but I c ould' not give you even a ballp/rk'estimate
now.

MAr. WIGcINs. It does have some practical problems; It would require
a higher degree of bookkeeping. VWell, I do not purport to have this
all worked out in m-mind, or even embrace it necessarily. If you have
any subsequent material on this subject, I personally would appreciate
it.

MIr. IasiTrENMEiR. I would like to now move on to chapter 10, sec-
tion 116.

I regretfully must say I will be absent from the hearing room for
perhaps 15 minutes or so, and will ask Mr. Drinan to preside.

Mr. DINNAN [presiding]. Ms. Ringer, why do you not just proceed in
your usual fine manner.

MS.RINGER. Thank you.
This is the so-called juke box question which is contained in section

116, and, as identified in chapter 1, page 10, I think this has now
resolved itself-down to three issues.

If I may start reading from page , and I will try to summarize
some of this although it is a rather short chapter. The hearings before
the House Judiciary Subcommittee on June 3' of this year were devoted
to this section, section 116, and they proved a pale reflection of the
full-blooded I attles waged over this issue for really nearly 50 years.

Since 1926 the jukebox operators have successfully staved off con-
tinuous attempts to repeal the present jukebox clause of the 1909 law.
And I repeat it here; it is an outright exemption of performances upon
coin oper'ated machines.

This outright exemption was added to the 1909 act without ex-
planation just before its passage. apparently as the result of some-last
minute legislative expediency. I do not think anyone has ever dis-
covered what the deal was heire.

As long as the machines involved were player pianos and similar
musical automata the economic impact of the exemption was slight.
but with the enormous expansion of the jukebox industry beginning
in the 1920's. unfairness was more and more apparent.

A particular sore spot has arisen from the fact thlat' American
copyright owners, whose works are popular in foreign countries,
received substantial royalties from jukebox performane'es abroad'
while a foreirgn composer' who has a jukebox here in the United States
receives nothing from that source.

Proposals to remove the exemption have taken lifferent forms, and
by the early 1960's it wag becoming apparent that some sort of com-
pullsory licensirn probably offered the only realistic solution.

i must emphasize, Mr. Chairman, that when we embarked upon the
legislative phase of the revision piogram the jukebox nietivitv was in
eill swinm. There was a great deal of activity in this committee in

the early 1960's separate from general revision. And the 1961 Register's
report took account of that, and in effect was say ini press on with
the efforts to repeal the jukebox provision. And whatever conies out
of that should be worked into the general revision bill.
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The basic conclusion was-Lwhich is in the' middle of page 3-that
the jukebox exemption should be repeal'ed' r should at' least 'be. re-
p laced by a provision requiring jukebox operators to pay reasonable
license fees for the public performance of music for profit. The con-
siderati0on oflegislation. proposed. for this purpose should continue
without awaitinrg the general revision of the law. And it did.

House'hearings werehlield in 1963, anida bill completely ikem6ving
the exemption. after a'l-year period was reported with minority views
by this committee on Septembei 10, 1963. It was addressed right up
to 19.65 as a separate issue, and-if'I may then skip to page 5' the
argumnemt4: that had been going on, -actually since the Second World
War, in Congress over this issue continued right through the House
hearings in 1965. And your subcommittee reporfed a bill on Oc-
tober 12,, 1966, w~.ich contained a jukebox,section based on a compul-
sory licensing System.

Now at that time-and .a.lot of this seems to have been forgotten-
but at that time there were four different possibilities' for dealing with
the problem. They talked about compulsory .arbitration, compulsory
license with a .per box maximum. which is not exactly what we have
here, compulsory licensewith a fixed fee per record purchased, and
a compulsory license with a fixed fee per record inm the box.

And that is what emerged and Wvent through the 'full legislative
process in the House up to the time the bill went to the floor in 1967'.
The explanation is at the bottom of page 5. And- again, this subcom-
mittee went through a. very thorough ecaonomic analysis of the prob-
* lem and set an alternative quarterly fee of either 3 cents per song, or
a prorated amount of less than 3 cents based onbox capacity and the
total number of songs available for performance during a quarter.

This was complicated, but, it was the closest approach that the com-
mittee could, find. to what it considered a fair solution to the problemi
at the time.- On this basis it estimated that annual royalties would
average $19.20 per box, or about $9 million per year.

Now this formula was again adopted by your committee, and when
the-bill went to the House this was, I think, the most controversial.

.issue when it went to the House floor. And without going into the
details of that very difficult compromise, a compromise was haminmered
out, almost literally, and it was based on the clear'observation that
.the bill could not pass unless a compromise was reachad.

Neither the system northl amount that was in the House report-
·the committee-repo'ted bill.-could survive, and it wa's a question of'
either letting the Whole bill go, or tryingf to compromise this issue,
which was essentially a moniey issue. After strenuous negotiations,
essentially the same formula now in the bill was passed by the ,House
on April 11, 1967. The amount of the royalty was to be $8 per box.
The Senate did not accept this compromise at first; it kept the House
reported version for longer than would normally have been expected,
but eventually it went over to the flat $S per box, rate.

Then, in 1969, it added what used to. be -section 114 of the -bill-
which I will discuss if I ever get to chapter 8-7the performance
royalty for records. And that,, of course, appli'd to jukebox perform-
anc.es as, well ashbroadcasts. And' the Senate aided a dollar to the $8,
making it a $9 fee, with $1 pegged for the J kebox, to, go for the



'performance- on the jukebox. find it added a 50-cent fee to reinburse
the 'Copyright Office directly forittie paperwork inyvo1 Ed rinl mlenslig
individiual J]ukeboxes.

'Picking up on page 7, the 1969 bill. ars:rep6irted, also set up the:
Copyright-Roialty Tnibuhal, anid; amohig other tlins,'gave it re§pon-
slbility for periodic r'view and ajiustnient of the $9 jukebox ioyalty.

These' went forwardi in thee 197J version of the revisionibill, and. in
the 1973 version as originally intiroduce'd 'in the Senate But 'on July
3, 'i97,4, wlien. the full S'enate J.udiciary--when the Subcommittee of
the Senate Judiciary Committee repored the bill, the fee was reduced
to $8 with one-eighth, $1 going to the copyright owners and performiers
of sound recordings. The'50-cent registration fee 'was deleted froni
section 708, though, as you heard'iestimiony, a vestige of it renlained iln
secti6n 116. ' .

The reported bill retainedthie provisions in chapter 8, makling the $8
fee subject to periodic, review by the Copyright-Royalty Tribiunal,
which meant that they were back to the House version of 'April 196 ,
but with the' possibility:'that the Royalty Tribunal' might reexaininc,
ana conceivably raise, thfe $8 fee.

This provision, the applidability of' the Royalty 'Tribunal, Was
deleted friom the bill on'the floor of the.Senate on September:9. 197-4.
Senator McClellan, 'ho had beer opposed to'this, inserted soiiietliing
in.the Cofigresional Recoid which I think expressesihis feelings on'the
stbject. ' . ' ' ' '

Ie. said, "Iliinpeakiiing against this amnendment, on the floor, I said
it gave no protection t6 th'e consumer, for a jukebox operator can in-
crease the fees charged to the public, but for all practical purposes, the
payment that 'h makes to the composers,-of the sonig played on lis
machine are permanently frozen. : '

· Y-Tell; of course, this is not really true in the sense thatg Congress can
dlwvays change tfhem, but they 'Were certainly frozen until Congress
acted. n I I I

Again on November 27, 1974, SenAtor McClellan wrote to jukebox
operatoirs mraniufacturers.and4 other initerested 'parties indicating once
more 'ti'n ;lie felt the 'anniual fee sioul'd be $19.70, wliich -had 'been it
figire that had been' floated around in tlY'late 19.60 hearings, especially
if the $8:was not to besubject to reviei. ' " , .

The 1975 bill, .as 'introduded' in both Houses, adopted the f6ormn in
which the 1974: bill' passed ithe Seiiate. But when S. 22, *WhichlL was
the 'Senite version of y6ur'bill, xvas reported 'by thieSenate Judiciary
Subebmmittee 6h Juine 13 of this year, the .prov'ision for Tribunal re-
view was restored in chaptei' 8. And this change was ,retained by 'the
full committee when it reported S. 22 to the Senate on' October 7, 19752
And when I wiote this I had not"seen it, 'ljut 'I liow that loul liave
now--or the chairman his now received a ireuest to amiend the 'House
bill to conform to'the Senate reported'bill--this is the Judiciarly Com-
mittee; the Senate has not yet'acted ofl the full bill yet.

Meanwhile, you held hearings on this issue on June 5th. and this was
the first jukebox hearing since 1967 after all the many, nanyhearinigs
earlier in-the fifties and sixties and so forth. The saine old pro and con
arguments were 'made, but the tone was muted. It appeared to sonime
observers at least that the only true issae. being 3sed was whether
.or not the $8 fee should be subject to Tribunal re ew.
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.iAgain .section, 116,seems too far down the road,towarrant repapeojng
Oither itslpremises. or its basic formulat.ioin. The vestiglj .refeence'tq
sectiont 708 should.,be remov edr,--that, is the 50-cent thing.-4assuming
the).committee,,wishes the cost pf licensing jukeboxes by theCopyrig t
Office to be borne by the copyright owners. This is going~to'come out of
their $8 in other words.

Similarly, it might be wise to add language making clear,`that coin
operatedarnachines. include devices activated by tokens and, currency,
et cetera,-sincej if .you are familiar with jukeboxes these.days, there are'
some that you can operate by putting iii a dollar bill.

Mr.IDRixN.s, That'is,progres.,. '
-Ms,iaNGER. Asidefrom these minoradjustments, the only questions

arethe $8 amount.and whetbher the Royalty Tribunal should .be able
to revie. iThese , are essentially .practical and interrelated. questions.
The Copyright Office takes no position on them, although; as in the case'
of other compulsory licenses, we recognize that, the Tribunal could. be'
more effective than congressional committees in marshalling and eyalu-
ating thermasses;of economic data necessary to. revise.the rqtes up. or
down, and lthat a congressional.veto power is provided.

Mr. DRINAENJThafik you very much, Ms. Ringer. ,
I have just one question and then- I will. yield to Nfr. Wiggins.
Is thereo any sway by which we can set the maximumdecilbels of this'

creature?; .
, p[General lauglht{r.1
,Mr. ?DMRn .,,Mr. Wiginss?
Mr. WIGGINs. I have no questions, Mr. Chairman.
Mr..DBrNAN. Mr. Pattisop?'
:Mr. ;PAXTsoN, There seems to be an argument deveioping on :tle

Tribunal as to whether. the Tribunal should set the rate of. theI,pon-
ggessionial ,eto, .or,whether ,the tribimnal should recommend a rate,
having developed the information subject to congressional approval.

Do you have any:particular feeling? That also relates not only to'
this particular issue, but to other issues.aswell .

MBs,,gER. Actually, I am nwrestling witll this now.--this isxcbap-
ter 8 ,of' t hebill--.andnoqw, as I have organized-the rest of my presen-
ta.tion,;I iwA.ll have a separate chapter on this, and I have not cometo'
a final conclusion on your question.
.";I amotroubled-as I, have indicated earlier, I thinlk;in connection

with the cable issu.e-,by the one House veto arrangement,' and the'
fact that you really do not know what happens thien. If one Houpse
vetoes, what do you do? And I think thiat obviously needs to be ad-
dressed. It has been suggested that you might have'the rate set by the'
Tribunal and allowv paying out, so that :the- funds are not tied up-in

'other words, assume this isvalid but allow the courts to test it.
*.,,I know.this is;being. suggested, and I would-like to save my comments
(n,that proposal until later.

*MrP, 'rnmsoN. Fine. I will look forward to getting those. But there
are constitutional issues also which would be obviated by doing it
through the mechanism of having the Tribunal recommend and the
Congress act. And those constitutional problems I am not sure' how
serious they are, although we have some memoranda on that that indi-
cate that they may well be serious.
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Ms. RINGER. Iaam going to try to addres'this in chiapter 15. I think
.that thie questions are serious ones and need to be addressed. I think
tia't the provision, is shakier on ,some ,constitutionalJ grounds than
others, aid'there are several points of attack. But:I would rather really
save that, if I-may.

Mr. PAr.soN. Fine.
I have no other' questions.
Mr. DRINAN. Ms. Ringer if these creatures now can absorb~a dollar

bill, we have trouble with the statute that talks about a coin-operated
phonorecord player.

Ms. RINGER. This is my point, Mr. Drinan. And the Senate report
on this aniticipated this, and rather boldly iiter'reted coin operated
to mean currency operated, which is probably all right, but I think it
wouldbl just as well to put it in the bill since the literal language is
coin. '

Mr. PAT-sONx. Or Master Charge operated, I suppose.
Mr. DikIIAN. Operated for profit in any form.
Well, I am encouraged, Ma'am, that you think this problem may

have receded into the past, and I am glad that you think that con-
ference we had on June 5 the hearing was muted. I did not think-
at least'in the sequel they keep writing.

But, Mr. Wiggins? Counsel? Any more questions on this chapter?
All right, now the masses of economic data that you mention on

page 9, would you feel that we got sufficient evidence on and after
June 5 about this industry to make some type of a ballpark judgment 8

Ms. RINaER. No.
I do not think that $8 recognizes anything other than a compromise

figure. Itt really does not bear that much relation to the points that the
economic data I was talking about were addressed to.

I :would say if the thing were under thebtribunal these could well be
addressed, althoughi-

Mr. DRINAN. Well, it is under the tribunal in 2223.
Ms. RINGER. That is right--no, no, it is not. It came- out on thl

Senate floor, and' what you have in front of you is what came out'on
the Senate flior. It has gotten back in the Senate, and whether it sur-
vives 'in the Senate when it gets to the floor again, I do not 'know, I
cannot predict.

Mr. DRINAN. Well, in the event that the $8 is adopted, does the
jukebox industry desire to be under tribunal or not 8?

Ms. RINGER. Absolutely not.
That is the issue, I think, that is with us right now.
Mr. DRINAw. Where does the term come from-jukebox?
Ms. RINGoER. I have known, but I have forgotten.
Mr. DRINaN. It is a minor point.
Ms. RINGER. I think it is'Southern dialect referring to cafes or other

establishments in Georgia. This is what sticks in my minr.d although
there are others who are in this room who know more about this than
I do.

Mr. DP.IAN. All right. If' there are no further questions, why n6t
move on to the next chapter. Is it 11 ?

Ms. RINoEn. Yes.
Mr. DRINAN. All right, thank you.



Ms. RINKeS. I think we are out of ,the ieally hairy problems for; a.
while:

Mr. DkiriAs. Thehairy prioblems are gone?
AMs. R:i-di. For a'white.
The next chapter is on copyright ownership and trafnsfer, aind it

covers the whole of chapter 2 of the bill: And as say on page'2, during
the prelegislative period in the current revisin program, particu'
larly between 1961 and 1965, the provisions on ownership and transfers
of copyright were the subject of close scrutiny, some hi6t debate, and
a great deal of tortuous drafting and redrafting.

Almost every provision in chapter 2 represents a compromise of
one sort or another. And those involving works made for hire and
termination of transfers were extraordinarily difficult to- achieve.

However, by the time the bill reached the stage of hearings before
your subcommittee in 1965, most of the disagreements were either
resolved or on the way to being resolved. After painstakingly review-
ing chapter 2, particularly the labyrinthine provisions of section 203,
and after adopting some amendments, the subcommittee produced a
chapter oh copyright ownership and transfer together witli a definitive
legislative report that have remained unchanged and virtually un-
challenged for nearly 10 years. I guess I should say virtually un-
changed and virtually unchallenged; there has been one minor change.

I do not think I Will take the time, unless you -want me to. to sum-
marize the provisions of chapter 2 in detail-or in any other way.
The summary that appears at pages 3 through 5, I thifik, covers the
whole chapter pretty well. And let me summarize its effect by saying
I think it is fair to say that every change from the present law on
this rather important subject is in favor of authors, either directly
or in general.

There were some tradeoffs, particularly on the reversion in seotion
203, but I would say that essentially the author gets.a better shak- iOn
almost every respect under chapter 2 than he does under the presel,
bill. I may be challenged on tlis, but this is my own opinion.

There are some technical issues that remain, and I tried to cover
them in this chapter. I think there is a problem that has not been
recognized with respect to commissioned portraits.

f find for some mysterious reason the Senate put commissioned
portraits under a provision--under the definition of works made for
hire which I am not sur 's fair. And I want to raise this, and I hope
that we -will generate sume comments on it thereby. But I do not
tllinkiI need to divert yott with this right now.

I would like to discuss the issue of involuntary transfers which are
covered here on page 8.

You initially heard some testimony on this issue from the State
Department on the second day of your hearings. This provision is
now in zection 104(c) of your bill. and as I explained above in chapter
1, the 1975 bills as introduced contain in section 104 provisions stating
tthat the expropriation of copyright by a governmental organization of
a foreign country was not to be accorded legal effect under the Ur.S.
convright statute.

This provision originated as a resnonse to concerns arising from
adherence by the Soviet Union to the Universal Copyright Cohvention,



1890

'and the State Department did testify in favor of a provisionfhat would
deal with the fears that were bein '-expressed on this subject. Namely,
that under the new copyright relations' with the Soviet Union, works
'by dissident authors could be controlled, and their publication en-
joined in this country.

This is overstating the argument a little bit, but essentiallv that
wgs it.

Now we have taken a position in the'Copyright Office-consistently
favoring the principle of this, but me felt that the language, and:the
place of the provision in the bill, was probably a, little problematic.
And. so we have participated in a redrafting which involved moving
this provision to section 261 which is where it belongs. It involves
ownership and exercise of ownership and transfer. And this was
,adopted by the Senate Judiciary Subcommittee and by the full com-
mittee on October 7 of this year, and it now appears as subsection (e)
of section 201-and you do not have this in the bill, but the provision
is here on page 9, and it is broader than the other provision. But in
my opinion it is a statement of the present law.

I do not think the provision alters the present law: what I think
'it does is. quiet fears about how the present law mialht be misused.

The Senate report on S. 22 has not yet been published, but it will
presumably use the 1974 Senate report as its point of departure. It
will lmake clear, if I am correct, that the purpose of the provision is
to reaffirm the basic principle that the individual authol is the foun-
tainhead of copyright protection, and that hii. copyright cannot be
taken from him involuntarily.

As now worded, the provision would apply to all involuntary trans-
fers, including but not limited to foreign exi)ropriation. Some concern
has been expressed about the effect of this, or the earlier versions, on
bankruptcy and mortgage foreclosures, but the report. would make
clear-and I think correctly so-that legal actions involving copy-
rights, such as bankruptcy and mortgage foreclosures, would not be
affected by this subsection since the author has, in effect, taken a
voluntary act that consents to the transfer. I think that is self-evident
and I think that what is laid out here on page 9, which is now the
Senate version, is something that we concur in and that we have also
received support from the Authors' League on too. They are strongly
in support of this provision, as well.

And this is all I would like to say on chapter 11 unless you would
'like me to go on, {Mr. Chairman.

Mr. 1)RINAN. Would you explain just one bit. I am not certain I got
that about the possible effects upon Soviet dissidents or others.

Ms. RINGER. The argument ran-you see, the Soviet TUnion did not
belong to any multilateral copyright convention until 1973. And when
it joined there was a great deal of speculation as to what the effect
of this would be and what the motivations behind it were. And one
·of the fears that was expressed was that because now the work of a
Soviet author, for the first time, would be copyrightable in the United
States that the Soviet Union could expropriate-this was the fear,
whether well-based or not, that they would expropriate the copyright
and he able to sue in U.S. courts to enjoin the publication of a work
that had been smuggled out, or gotten out some other way.
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Andthe AuthorS' League and otherssupported legislation, separate
legislation,in ihe Senate which has gone through a good deal of'refine-
ment, and I think:we are finally down to this provision on page 9.

Mr. .DRINA,.T-hank you.
I .thifk the Authlors' League as a matter of fict Wrote to us--just

recently. wrote to me abouft hat very point. Thisisis among much 6f the
'copyright mail that'came in in the last 3 days.

W'ell, I, uess we.are supposed to be, gla that you have a noncontro-
-versial. chapter, :but it is not as interesting as the others.

Ms. RIINGER. That is right, I am sorry to say.
Mr. 4RINAN. Mr. Wiggins, do you have any questions ?
'Mr. WIcaINs..I have no questions.
Mr. DRINAN. Mr. Pattison?
Mr. PATrIsoN. I have no questions.
Mr. DRINAN. All right, Ms. Ringer, proceed.
Ms. RINGoER. This is the manufacturing clause, if I may leap over to

,.chapter 14. I do not know how far I will get with this, but I will get as
far as I can.

This came to me in the form of these folders this morning.
Mlr. DRINAN. Yes, you may proceed if you will.
Ms. RINGER. All right, thank you. I apologize for the length of this

.chapter, but-and I will be honest and say at the beginning I did not
include this in the seven big issues that 'I saw at the time when the
hearings.commenced. I think it is a big issue. I think it should be listed
among the top, and I think that on reviewing the interrelated issues,
which are very- complex-and you must decide them-I decided that
it might help to try to lay this all out for you-I do not plan to go
*through it this morning-to see how this strange animal was born
annd grew up and. I hope, eventually will die. The whole history of
this is a part of the history of our country, and it is kind of a fascinat-
ing, legal and historical study. It was-it I may make a side observa-
tion-the subject of the first long legal research paper I ever did in
the Copyright Office in 1950, and really the better you get to know this
provision, the more you come to loathe it. It is a terribl,, terrible
provision.

Let me start by reading from page 3, and I think this is really sim-
ply to set the stage. For over a century, the U.S. copyright law offered
no protection whatever to foreign authors. From 1790 to 1891 no for-
eign author could be protected under copyright in the United States.
Following the lead of State copyright laws enacted under the Ar-
ticles of Confederation, the 1790 Copyright Act granted protection
·onlv to works by citizens or residents of the United States; but it be-
came clear soon enough that what seemed on its face to be preferen-
tial treatment in favor of American authors actually amounted to dev-
'astating discrimination against them. English books and authors
were popular with the American public and required no permission or
payment of royalties. Why should U.S.,publishers bring out American
books, for wh'ich the profit was uncertain, when they could publish
'sure-are English books without seeking permission from anyone or
paying anything? The problem was compounded by the lack of any
international copyright relations between the United States and other
·countries: if an American author did manage to achieve some success
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in his own countfy, he would'find'lbin works reprinted, translated, and
published throughout the rest df'-the world without permission or
payment. ' ' '

This situation produced what became known as thre international
copyright' rmovement, which proceeded without success fromi generation
to generation throughout most of the 19th century in the United
States. Beginning in 1837, Henry Clay sp6ns6red legislation in several
isuccessive congresses that would have granted U.S. copyright to'for-
eign authors under certain conditions; significantly, one of those con-
ditions was that their works must be printed in the United States to
be protected here. Note the subject matter addriessed was works by
foreign authors. No one dreamed that American authors would ever
be induced to have their works manufactured abroad. They were hav-
ing enough trouble having them manufactured here. However, until
the last decade of the 1800's, the economic interests of the American
publishers and printers, coupled with the strong protectionist senti-
ments of the era, served' not only to keep the U.S. tariff .on imports
of foreign books very high, but also to defeat every effort at inter-
national copyright reform.

What finally emerged, in the act of hMarch 3, 1891, was a complicated
compromise which had the effect of giving U.S. copyright protection
to foriiegn authoris with one hand and, taking it away from many of
them ̀vith the othei'. The key to the compromise was the manufactur-
ing clause, which was the price demanded by printers, book mann-
facturers. and particularly the labor unions in the printing trades.
Under the 1891 act, U.S. manufacture of books in all languages and
of graphic works was an absolute condition of copyright protection;
as part of the compromise. musical al,.: dramatic works were exempted
from the manufacturing requirement entirely. I believe in the tes-
timony during the hearings you asked about music, and I am not sure
you got the answer correctly. but the fact was that music has never
b'een in the manufacturing clause. These were trade offs at the time
the compromises in 1891 were reached.

The practical effect of this provision was to make the obtaining of
U.S. copyright extremely difficult for foreign authors writing in
English. In.other words. they had to arrange to have simultaneous
publication in the United States with publication in their own coun-
try, -nd it was nearly impossible for foreign authors writing in other
languiages. ITow could a French author arrange to have an edition of
his %work published here in French before it was published in French
in France ? The history of the manufacturing- clause since 1891 has
been one of gradual legislative liberalizat;ol, il regular stages, each
one involving a process of confrontation and compromise. The fol-
lowing summary of the legislative history of the manufacturing
clause from 1891 to 1955 is oversimplified, but is intended to convey
in general terms what the manufacturing clause was, and how it has
evolved. And I have hc e several pages. I think it goes all the way
to page 11, in which the gradual process that I havle desrihed
took nlace. up to the act of Augrust 31.1954, which was the act brinrinl
the United States for the first time into -an international copyriight
convention. This came into effect in 1955. aind one of thee key provisions
uf that act and the Universal Copyright Convention that it imple-
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merited was that for foreign authors qualifying, for protection in the
Universal Copyright Convention, tihe imanufactuiring clause was done
away vith, p.rovided the work was published fwith the familiar'"c"
in a circlenioti:e.

This was the key compromise in the Universal Copyright Conven-
ticn, and as things nave evolved, there is ani'enofmous paradox here.
This point was made, but I will make it again, that Henry Clay started
out -trying to deal with foreign w6rklsby foreign authors, foreign
manufactured works by foreign authors; the Wvhole structure of 'tlhe
evolution of the manufacturing clause has;be'en in the direction of for-
eign works. We are now at the point where the principal impact, the
great majority of the impact of the present law is on Americain works,
American authors, and where, under the revision bill, the total im-
pact would be on works by American authorsj foreign works are
exempted entirely.

I think I will leave you to read this, if I may, because it is just too
complicated to try to summarize, but I will turn to the summary' b'
the pr; :nt law, which is on page 12. and this is what we have come to.
After the original act was in 1891, there were amendments or revisions
in 1904, 1905, and then the act was revised iii 1909, and there have been
revisions in 1919. 1926.1949 and. agaih, effective in 1955.

This is the present law, not the bill. We are now dealing with books
and periodicals in English, except where the work is exempted' under
the Universal dopyright Convention, and, as a practical matter, this
means that the requirement now applies almost entirely to American
authors. There are certain provisions dealing with graphic works. They
are a terrible nuisance. I am not sure they serve a great deal of purpose
for, anybody, but they are still a part of our law. They would be deleted
under the revision bill.

It is interesting to observe now, in the light of what we have been
through over the last 10 years, that one major issue seems to have re-
ceded. 'Section 16' of the present law is poorly worded; they were
trying to cover everything, and as a result they left some gaping loop.
holes, and one of them was an apparent Idophole that allo*ed U.S.
publishers to have foreign manufacturing firms do the composition of
the type abroad and then import certain artifacts and reproduce the
copies-here.'The wording of section 16 was so ainbiruous that this was
a possible interpretation, and they were certainly doing that, and this
was hotly contested in thfie middle 1960's.

Basically, the intention of section 16 is that all forms of book manu-
facturing be done in the United States. It did riot have that effect.
UTnder the present law, the principal exception. if' you cannot get out
from under the marnufacturing clause directly, the principal exception
'is known as the ad interim exception, or an ad interim copyright. For
books and periodicals by U.S. citizens, first manufacture'd and pub-
lishled abroad, and for the few foreign works still failing to qualify
under the UICC. a 5-year ad interim copyright can be secured by TnAikiig
registration and deposit withlin 6 months after first ptblication. This
te ,-porary copyright can be extended to the full term by mariufactui'e
and registration of a U.S. edition withih the 5-year period.

This class of registi'ation, which was once quite widely used, is now
not rare, but it is mainly American authors, and it is certainly a small
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form of registration compared to what it once was. Under an ad' in-
terim copyright you can import up to 1,500 copies. This was a com-
promise that was reached in 1949 and expanded in 1954, intended fo
allow the testing of a market. In other words, this ekemptioxn is: of
recent date, relatively, and it is the core.of'this section 601 that you
are now considering.

Again, the Copyright Oflice has taken an active role in' the 1949
amiiendment, as it had in the development of the Universal Copy rglit
Convention. It was not surprising, therefore, that the 1961 Rcgister's,
Report took a fairly Strong position favoring elimination of the manu-
facturing clause as a condition of copyright protection. WTe hoped that
the economic situation had changed suficiently that the thing couild
be considered a last leaf on the tree and allowed to drop. That Was riot
to be, at 'least then.

The expressed hope of the Copyright Office that "economic factors
had.,changed sufflciently to permit the dropping of domestic manu-
facture as a condition of copyright" was dashed to earth by the book
manufacturing industry, whose representatives, in the words of the
1965 Supplementary Report of the Register, "took a very strong posi.
tion against complete elinination of t le manufacturing requirements
in the copyright law," and I think youlheard again not a terribly strong
echo of that in the testimony heard on September 18, but it was the same
:basic argument. It was a hot issue in the early 1960's, and it was pretty
obvious that it had to be compromised, and the process, believeme, Was
familiar with respect to the manufacturing clause.

In,the 1963 preliminary draft, we put forward two alternatives:
one opted for outright repeal, the other for a 1,500-copy limitation
with the following subsection, and I think if you read this you will
see that what I say in the next paragraph on page 15 is true, that
with many changes in language and specific content reflecting a long
series of compromises, this second alternative remains the basic ap-
proach of section 601 of the 1975 bill: domestic manufacture should
no longer be a condition of copyright, and the -ad interim and- other
formalities connected with deposit and registratiofi would be elimi-
nated. However, with many limitations and exceptions, the copyright
owner would be prohibited from importing more than a certain numbel
of copies manufactured abroad; this would be enforced by offering
a complete defense to infringers who can prove violation of the import
restrictions.

This is a very general summary, not only of what we put forward
in 1963, but also of the present bill, with many changes in language
and content. There was a very good spirited effort to compromise
this. I would say that of these various efforts to compromise, this
was one of the less rancorous. There was af genuine effort to go for-
ward, but they could not reach a compromise by the time the House
hearings were held in 1965 because of this loophole that I mentioned,
which no longer seems to be that important, although that may be a
little bit deceptive. The publishers were arguing strenuously that
they should be allowed to compose their text abroad and then do
the rest of the manufacturing here, and the book manufacturers and
,the unions were not prepared to accept that without some other
compromises.
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ESsentially, therefore, they were not able to c6me to y6ourr sub!
committee in agreemeniit. 'Theyi were in basic disagiement, and' they
argued the principle of the manufacturing -clause ; yet, once again,
the: i1965 Ho&S'4 hearins. 'appeared as a sharp and fundkmental cod-
froiitatiJin,;butbVeneath the' surface a current of compromise was still
flowing. The House Judiciary Committee,in its 1966 and 1967 repots',.
adopteld language intended to resolve the "repro-proof"' controversy
in favo¥r o'f 'the' publishers. This was embodied in your bill when it
passed the'House on April 1t, 1967, and it foirmed the basis forfiurth'er
coiipronmises that were going on during this whole p'eriod, 'b6t-' with
respect to the repro-proof issiue and the section 601 as a whole.

Wihen you.,get to'the-s-ell, let me come back to the '1967 heari'figs
in the Senate, and' suriniarize the statement this way. Representatives
of publishers and manufacturers reached a formal agreement', which
I ha.ve included in its text and in this chapter, in 1968 as to the con:
tents and w6rding of section 601, and have continued to adhere 'to
that agreement to the present time. Because of'this 'factor, the' hear-
ings on tlie manufacturing clause before the House J.udiciary Sub-
cbmmittee in 1975 approached some of the problemnz obliquely, and
did not dig very deeply into-the basic issues, and therefore, I have
reprinted on pages 16 through 19 the summary of the argumeiits
pro and con tihat was included in your committee reports in 1966 .and
1967. I think they are still valid; 'I do not think they 'havs ehanged
at all.

Your committee concluded on the basis.of these contradictory argu-
hnrnts-and thiis isat the middle of page 19-that:

Although there is no justification on principle for a manufacturing require
inent in the copyright statute, there may still ba.some economic justification for it.
Section 601, as amended by the Committee, represents a substantiail liberalization
th'atwill remove many of the inequities of the present manufacturing require-
ment, The real issue Lhat,lies between Section 601 and complete repeal is an
economic one, and on purely .economic grounds the possible dangers to the Ameri-
can printing.industry in removing all restrictions on foreign manufactur'e out-
weigh'ithe possible benefits repeal would brin'g to American authors and publishers.

The following paragraph, which is atthe bottom of page 19, is also
from the 1966 report and has been picked up again in the 19.74 Senate
report, and. I thifik it is of some importance:

The committee. is aware that the concern on both sides is not so much with
the present but with the future, and because new machines and devices for re-
producing copyrighted text matter are presently in a stage of rapid development,
the :fture in this area is unpredictable. Outright repeal of the manufacturing
requiremient should be accomplished as soon ar it can be shown convincingly
that the effects on the U.S. printing industry as a whole would not be serious.
,Mleanwhile-the, best approach lies in the compromise embodied in section 601
as, amended.

Mr. DrINAN. Excuse me, Ms. Ringer. To what extent would that
formal agreement in 1968 differ with section 601?

Ms. RINGER. The formal agreement in 1968 was based on 601 as it
now exists, and I think that ;with some minor changes, both sides are
really.supporting it.

'Mr. ;DRINAN. It is substantially-
Ms. RINaER. Yes; it was basically directed at equating Canadian

manufacture with, U.S. manufacture, and this was the lastrof a series
of compromises that were reached during this period, and it has held.
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In other words, no one is breaking.the line.. There have been some
suggestions for changes here and there,, but .ba icgl ly, 1°968'.i'esse-
iiallv whad you have in,front of you.

Mr. DRINAN. Well, you say when we had those.,peopie, here earlier
tfis year that they did not dig very deeplyrinto thebasic issues. DToes
that meanm hat the basic issues hlave been resolved P

MS. RINGER.. NO, because I think tIe Chairmar. asked therepresen-
tative, of the State Department on, the second day of your hearings,
would it be. possible to phase this oat, and'the answer was positive,
and' I think it was. picked up. by the representative of the Authors'
League, and I would call your attention to the fact that this agree-
ment.is only among certain segments; it is not a universal agreemennt;
The:.Authors' I eague prepresentative, did testify against the. manmu-
facturing claus' in general, although he said he supported the,comr-
promise with a phaseout and with another amendment that I will
come to.,But, essentially, there is some disagreement and, 6bviousl;,
the publishers and authors'would like to see the thinggone, but tliey
have, because of an evolutionary compromise during the. 1960's, reached
agreements. which they4 are not prepared to abandon, and I think this
is creditable, but I do not think these agreements are necessarily bind-
ing on you.

Anyway, one thing,that happened-and I.do not think it was really
noticed as much at the time as it should have been-was that on
October 14, i966, 2 days after you reported the general' rev;ision bill
in 1966, Congress passed a public law implementing the so-called
Florence agreement, which is a UENESCO sponsored agreement, that
in effect removed all U.S. tariff barriers on the importation of the
great bulk of books and educational matrifals. They are just gone.
ro.that in. effect anybody who wan'ted to argue, well, let,us' do away
with the manufacturing clause and put tariffs on books, eould not do
that anymore because after 1966 you cannot put -any tariffs onbodoks,
and the extent to which you can put quantitative limitations is some-
thing I, am going to come to., This is still an. issue that I a fm fraid
you have.to wrestle with.

The Senate Judiciary Subcomittee held hearings on section '601
5 days after the Mouse passed the bill, and it Waas obviouis' tliat be-
tween 1965 and 1967 there had been a considerable comifig together
on this and that a compromise was within reach, and I will not try
to' paraphrase Mr. French's testimony, which is laid: out at the bottom
of pa.ge 20 and on all of 21, but I think it worth,.reading. It tried to
express the way the compromise sat at that point, and essentially it
was, nobody really likes.this, but everybody is agreeing to it vwith
one proviso, with one condition, and that ib that you try t~oget Canada
equated with the 'linited States in terms of where manufacturing
complies with the manufacturing requirement, and the reasons for
this proposal are laid out in his testimony.

Now, everyone, was uneasy with this. It was fine to say you had
had a compromise, but no one really knew what the-effect of'ithis
Canadian exemption would have, and Senator McClellan wrotte to
the Department of State, requesting its Views in April of 1D67s And
the Department responded in September of 1967' in the negative. It
took the view that the proposal presented serious, if not insu'rm6unta-
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ble, problems, legal problems, and wouid conflictl with Government
policy goals, which they, de scrbedas "to naximize international trade
through the most-favored-nation principle and ' ./maintain the strength
of the GATT organization." The State Department summarized its
position as follows:

"As long as the manufacturing clause remains a part of the copy-
right law, it would not be proper to .except any nation from its
provisions. We therefore would advise against the amendment pro-
posed by' the book manufacturers. Now, the b-ok manufacturers took
on this argument vigorously, and did a great deal to try to refute it
and, as I tried to present later, it is not that clear. I think there are
strong arguments on both sides, and I will try to, without bogging you
down in the techi icalities of the General Agreement on Tariffs and
Trade, try to show what I mean. In any case, while all of this was
going on, the book manufacturers and the publishers were seeking to
find something formal in which to put forward this Canadian exemp-
tion, and they went to Toronto and had a nmeeting in February of
1968, and the Agreement of Toronto, which is a formal document, as
reproduced here on page 24 and 25, was 9dopted. Essentially it in-
volved an acceptance of 601 as it stood then with the addition of
Canada to the 'United States, plus an agreement on the part of the
Canadian representatives at this meeting to do everything they could
to get the Canadian Government to accede to the Florence Agreenment,
which, I think, would be of considerable value to U.S. interests. And
there was at that time a great international crisis in copyright which
involved Canadian agreement to make common cause with the United
States in trying to press our positions.

Rather than going through the lengthy legislative history of this,
let me say that there have been some technical amendments by the
Senate to section 601, which I will address, but by far the most impor-
tant was the addition of Canada to the bill in the form in which it
had been proposed, and that has held up, despite the State Depart-
ment demurrer, and in the report explaining- the change, the State
Department opposition was not mentioned. It was repeated when the
State Department came here to testify on May 8.

Let me turn to page 28 and call your attention to the comparative
summary of section 601 witll the, present law and the 1967 House
version, and this runs over to page 31. I am a little reluctant to dig
into the details of this unless you would like me to.

Mr. IKSTENsrEIER [presiding]. In view of the hour, I think we can
pass over it.

Ms. RINGER. Mr. Chairman. I -do not have to finish this chapter to-
day, but it would be nice if I could, so if I may press on.

We come to the primary question which is, should any manufactur-
ing requirement be retained in the General Revision bill, and in this
chapter, I have, perhaps unwisely, combined my background discus-
sion of issues with my comments and recomnienciations, so everything
is in here together in pages 32 to 52.,

The first question is basically whether the manufacturing clause
ought to be retained at all, and I,quote what I thought was a very
apt statement from a 1959 law review article, saying that--

57-780--76-Dt. 3 -38
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Compromise has been the bloodline of the manufacturing requirement. It was
compromise that originally inJectld' the clause into the law, and as demonstrated
through its long history, it was Cobmpromiise after compromise that sustained it.
It is difficult to seefhow the remainiingshell of the oce powerful manufacturing
clause can survive further revision of the act, as is presently contemplated.

In 1961 we found out that the shell was a little harder than we
thought, but after 16 more years of further compromises, this com-
ment remains apt. The manufacturing'clause has never been defensible
on principle, and of the many blots on our international copyright
escutcheon it -has traditionally been the biggest and-the dirtiest. As it
now stands, section 601 is far less objectionible than the present man-
ufacturing reqiuirement and its many predecessors, but the question
remains: )Doeeconomic factors justify any provision conditioning the
exercise of rights under a copyright upon the place where copies were
manufactured'?

As I mentioned just now, and I will repeat in summary, Mr. Kas-
teinmeier asked Mr: Biller on 3May 8 whether it might be useful for
our purposes international 'to place a further restriction on this sec-
tion, which could actually limit the' effect of then manufacturing clause
to a term certain, for example, 6 years, or some other specific period
of time. Mr. Biller replied affirmatively. The Department of Com-
merce supported the view.

The Copyright Office is familiar with the process of compromise
that produced the present text of 601. We believe that all those .who
participated in it deserve commendation for their reasonable a2ttitudes
and spirit of give and take. We also respect the willingness of various
groups to remain committed to their agreements despite the passage
of nearly a decade since the compromise began to emerge. Assuming
that some sort of restriction on manufacture must remain in the copy-
right statute, tl. e general approach cf section 601 appears satisfactory.

At the same time, lest there be any doubt, we certainly support any
effort to phase it out. We do think the time has come to think seriously
about a phaseout. If, as Chairman Kastenmeier suggested, a terminal
date for section 601 could be set now, it could provide a reasonable
transitional period during which there could be an opportunity to
study the actual economics of the situation during a time of great
technological ohange inwbook manufacturing.

Mr. KASTENxEiER. In connection-if I may interrupt--L-with what
you have said about various groups remaining committed to their
various agreements, what I suggested was gratuitous. It Nwas not the
result of any one side, or any other side, or negotiations, but rather the
perception, I think, shared by the Copyright Office in terms of the
long-term utility of this particular clause.

Ms. RINGFER. Quite so. The technology of book manufacturing is
going forward' by leaps and bounds, and what I really started to say
before was that in my opinion, the reproproof issut is not the hot issue
it once was; because I donot think it makes that much diffe?'ence any
more. I think'the economics of the industry, and obviously the imr -ct
of computerized book manufacture, are beginning to be felt, a.._ I
think that perhaps we are really dealing with an anachronism here
now, although I am iot prepared to say this in the face of book manu-
facturers sitting here saying otherwise.

In any case, Mr. Karp, as I said before, was not a party to the agree-
ment of Toronto, although the officers of liJs organization have ac-
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cepted the compromise in general in the past. Biut he did testify to
you on September 18, that tle American author is the primary victim
of the manufacturing clause, and is being whipsawed between two,
in effect, special interests. HIe did question the constitutional justifica-
tion of the manufacturing clause, and I do not dismiss this lightly.
But at the same time, he put forward two specific proposals.

The first was that section 601 should be made inapplicable to works
by American authors first published abroad by foreign publishers.
And his proposal, which includes a suggested amendment, is set forth
here on pages$35 and 36. We agree with the principle of this proposal,
though not necessarily with the language of the suggested amend-
ment. What this would do, if it could be drafted properly, would be
to limit the effect of the manufacturing clause to cases where Ameri-
can.publishers choose, for economic reasons, to go to a foreign country
to have their manufacturing done; as distinguished from the case
where an American aathor cannot fild any other publisher besides a
foreign publisher to put his ,ork before the public. And in those
cases, Mir. Karp is arguing-and I think rather unanswerably on
principle-that the author should not be caught in this bind.

I think it does on balance need to be said,llowever, that 601 is a
great liberalization of the present manufacturing clause.

Mr. DRINAN. Excuse me, Mr. Chairman. Ms. Ringer, is there any
hope that the UNESCO treaty, the Florence agreement, could be ex-
panded into another treaty to take care not only of the tariffs, but also
of the quantity?

Ms. RIsaEnR. Well, as a matter of fact, the approach is from a dif-
ferent angle. The Bern Convention, which we are not a member of,
prohibits formalities such as the manufacturing clause out of hand to
foreign works. Let me try to answer your question directly, because I
am not sure I am starting off right.

The Florence agreement is up for amendment next year. Maybe
Ms. Schrader would want to address herself to this problem. I know
she is familiar with it. Basically, the question is whether or not
quantitative limitations, as distinguished from tariffs, are involved
in the Florence agreement. I think they have not been traditionally.
Am I right?

Ms. ScnRADER. That is right.
Ms. RINGER. The big question here is not Florence, but the General

Agreement on Tariffs and Trade which the State Department says-
and there is no question about it-is in spirit against this whole thing.
I had not meant to get into this area, but let me try now.

In other words, if we were joining the GATT today, we could not
sustain the manufacturing clause. If we were enacting the manufac-
turing clause, we could not do it under the GATT. The GATT, which
is a peculiar instrument, does allow exceptions for existing laws and
liberalizations of them.

Mr. DRINAN. But there is no way by which GATT can do our work
for us ?

Ms. RINGER. No, indeed, unfortunately; not unless you want to
adopt a construction of it which would say, well, we just cannot cn-
tinue this. It is so arguable .he thing is so unclear, that I would not
be comfortable with a flat position. We just cannot do this as a matter
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of treaty law. It would be nice to say this, but I just cannot see it.
I think if you are going to do away with it, you should just do away

with it.
Mr. DINxAN. Thank you very much.
Mr. KASTENMEIER. When I resumed the Chair, you indicated you

did not necessarily intend to complete chapter 14 today.
Ms. RINGER. That is right.
Mr. KASTENmEIER. Then, could I encourage you to sum up to the

point where you would like to ? I do want to express my admiration
for your ability, for over 2 hours, to engage in what is primarily a
monologue--very difficult to do. It is very hard on any witness, and
you have done beautifully, I must say. But I think-it is already
12:30, and, we should not ask you to proceed much further at this late
hour.

Ms. RINGER. Let me just say one more word about the rest of this
section, which is up to page 38, and which involves a proposal by the
Authors League to exempt periodicals and contributions to periodi-
cals. And our feeling is that this really does run pretty solidly counter
to the compromise, and we also doubt whether complete exemption
would be necessary to protect the interests of individual authors in this
particular situation. And we suggest some wording in the report that
would probably solve the problem.

Now, Mr. Lacy of McGraw-Hill wrote to me, and he has also,
through the counsel for the American Publishers Association, I think,
written to counsel on both the Senate and the House side concerning
what I think is a legitimate concern about the way tthis would
work out in practice. In other words, his assumption as to how the
compromise would work when the books arrive on the dock, so to
speak-and I think he has got a point, and I think they should be
addressed, and I think we will be here too long if I try to get into
this. I could either start with this rather technical point next time, or
just make it and leave it for further consideration in markup, perhaps.
Then, I would start again on page 38 next time.

Mr. KASTENMEIER. All right, fine.
Are there any closing questions?
Mr. DRINAN. NO. I just wanted to thank Ms. Ringer. This is better

than any law school course that I had. I feel I should be paying
tuition.

Ms. RINGER. Thank you.
Mr. ICABTENIEIER. I think that sums up the committee's viewpoint.

I thank you again very much, Ms. Ringer. IWe will see you, if not
before, on December 4 in this room at 10 a.m.

[Whereupon, at 12:36 p.m., the subcommittee recessed, to recon-
vene at 10 a.m. Thursday, December 4, 1975.1



COPYRIGHT LAW REVISION

THURSDAY, DECEDBER 4, 1975

HOUSE OF REPRESENTATIVES,
SUBCOMgrrrEE ON COURTS, CIVIL LIBERTIES,
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The subcommittee met, pursuant to notice, at 10:30 a.m., in room

.2226, Rayburn House Office Building, Hon. George E. Danielson,
rpresiding.

Present: Representatives Kastenmeier [chairman of the subcom-
mittee], Danrielson, Drinan, ,nd Pattison.

Also present: Herbert Fuchs, counsel, and Thomas E. lMooney,
'associate counsel.

Bohr. DANIELSON. The hearing will come to older. This morning we
will hear further and probably finally from Barbara Ringer, the%
Register of Copyrights. Her appearance today marks the 18th sessiont
of the committee's public hearings on Copyright Law Revision.

The Chair notes that the Senate Committee on the Judiciary has:
favorably reported the companion bill, S. 22, and prospects for the-
enactment of a revision bill seem brighter than before.

At this time, the Chair announces that without any objection, the-
second supplementary report of the Register of Copyrights on tbe
general revision of the U.S. copyright law will be printed and pub-
lished as a committee print. There being no objection, it is so ordered.

WVelcome again, Ms. Ringer. Will you proceed?
TESTIMONY OF BARBARA RINGER, REGISTER OF COPYRIGHTS,

ACCOMPANIED BY DOROTHY SCHRADER, GENERAL COUNSEL--
Resumed

Ms. RINGER. Thank you very much, Mr. Chairman. When I broke
off last time, I was in the middle of chapter XIV on the manufactur-
ing clause, and I would like to pick up at that point, finish chapter
XIV and XV, if possible, complete the rest of my comments on the re-
port which would involve going back to chapter XIII involving rights
in sound recordings, then picking up chapter XII on preemption and
duration, chapter XIII on formalities and infringement, and chapter
XV on the Copyright Office and the Royalty Tribunal. This would
complete the entire report. You have all of these chapters now, and
I am very pleased that the report will be printed. Needless to say I
would like to update it so as to take account of recent developments.
I will be editing and updating it in the next month or so, and I hope
it will be ready for printing around Christmas time.

Mr. DANIELrso. That will be all right.
(1901)



1902

Ms. RINGvER. In that case, I would like to start on page 38 of chapter
XIV. Before doing that. I would just simply say to set the thing in
context that there are two points that I have made so far with respect
to the manufacturing clause.

First, that section 601 is really a very substantial liberalization of
present manufacturing requirements and, especially if certain further
amendments were added to it, would represent a great improvement
over the present law. But at the same time, I do believe the time has
come to think seriously about phasing the clause out entirely and the
Copyright Office .would certainly favor that approach if the com-
mittee so decides.

The points raised on pages 38 and 39 are not of major importance,
but I should note that, since the date of this report, there have been
further discussions between the counsel for the American Association
of 'ubi;j.rq and the counsel for the Book Manufacturers Institute.
As a result of these discussions, the Book Manufacturers Institute has
withdrawn its proposal from an amendment, and I understand there
is an agreement as to what the report might, say on the point that
is discussed here. I will not say any more about this rathei technical
matter, unless you would like to ask questions about it.

I will come immediately to the main point in this part of the chapter,
which is the Canadian exemption, and I will read now from page 39.
This point is discussed, Mr. Chairman, from pages 39 .to 50 in the
report, and I am starting to read at page 39 from my report.

Whether manufacture in Canada shovud be equated with manufac-
ture in the UTnited States is probably the easiest question to state and
thle most difficult question to answer inl the entire revision bill. Obvi-
,ously, the Canadian exemption is a pivotal part of the compromise
'underlying section 601. It was accepted by the Senate. At the Septem-
'ber 18, 1945, House Judiciary Subrommittee hearings there was no
opposition to the exemption, and there was testimony by Mhr. Van
Arkel specifically in favor of it. He did refer to the fact that, under the
so-called Toronto agreement, which I mentioned last time, there was an
expectation that Canada would adhere to the Florence agreement,
which would mean lhat tariff barriers with respected importation of
books in Canada would be removed. The report in panes 41 to 44 at:
tempts to lay out the present status of the dispute, and I will turn to
page 45 in which I try to summarize this status.

No one is actually opposed to the Canadian exemption, considered
solely onl its own merits. All the private interests that have spoken
on the matter favor it, either because they believe it advantageous or
justified or because they regard it as a fundamental part of the manu-
facturing clause compromise. And, as I said, it should not be for-
gotten that a major part of the agreement of Toronto involved Ca-
nadinan adherence to the Floren.e agrtomen't, which would mean a
complete withdrawal of tariff barriers to the importation of Ameri-
can books into Canada.

Opposition to the Canadian exemption is entirely governmental.
The State Department opposed it on the ground that it violates U.S.
international obligations and runs counter to U.S. trade policy. The
Commerce Department agrees, though its statement suggests less cer-
tainty about the violation and more concern about unilaterally giving
up trade preferences without first negotiating something in return.
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The British Government wants the mahinufcturi'' clause deleted for
all purposes, and it opposes any partial deletion tihat'would, in effect,
discriminate in favor of Canadian manufacture' and against manu-
facture in the United Kingdom.

There is no question that, purely as a theoretical matter, the pro-
visions of section 601 as a whole, including the discriminatory pro-
visions in favor of Canadian manufacture, violate the spirit of U.S.
foreign trade agreements and policy'. Indeed, the mere concept of a
manufacturing clause runs counter to tlie spirit of the whole range
of post-World War II international agreements involving cultural
interchange, including the various copyright conventions, the Florence
and Beirut agreements on tariff bart.;ers, and the recent final act of
the Helsinki conference.

Section 601 could not be enacted as' completely new legislation
today, and this is a good thing. But Congress cannot write section 601
on a new, clean slate. As I have attempted to show in this chapter,
the slate on which it must be written is older and messier and more
unclear than anything else in the present copyright law. The Canadian
exemption must be judged in its context, as th6 latest in a very long
string of compromises that have produced the present manufacturing
clause in section 601. The Copyright Office has' sought t * view the
issue in this light, and assuming that section 601 must remain in the
copyright law, at least temporarily, we have no practical or philo-
soplhical objection to making the Canadian exemption a part of it.
The basic question which we must decide is whether or not the
Canadian exemption actually violates the letter, as distinguished from
the spirit, of the international obligationsbOf the United States.

This is a very unclear question, and I have tried to lay out an
analysis of it from the technical point of view on pages 47 to 50. I will
now read from page 50, which expresses the conclusion that it is by
no means certain that the State Department is correct in its interpreta-
tion of the pro .sions of the GATT, the General Agreement on Tariffs
and Trade. AMoreovar, the manufacturing clause of the U.S. copyright
law is an old familiar monster on the international scene, and section
601 will remove a great many more of the relatively few teeth it
still has.

Considering the doubt on the question and the very great liberaliza-
tion of the manufacturing clause in the section 601 as a whole, the
chances of one or more contracting states of the GATT making a
formal protest over the Canadian exemption do not seem very great.
These chances would be further reduced, I hardly need say, i section
601 were to be phased out entirely over a period of time.

I will go on to make a point on a different subject, and then ,onclude
the chapter if you would want to save your questions until tnen.

Mrr. DANIm.oLs . No objection.
iMs. RnaoIrt. The point arises from section 602, which is the importa-

tion provision and has nothing to do with the manufacturing clause.
I simply wanted to alert you to something. I will read from page 51:

Within the past year or so, the British Lending Library at Boston Spa in
England has become a major supplier of unauthorized photocopies of journal
sirticles to libraries throughout the world. This service is becoming very widely
used by libraries in the United States. It can be assumed that the great majority
of journal articles supplied by this service are copyrighted in the United States
and that a large number of them are of American origin.
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The activities of the British Lending Library could be considered
a violation of section 108(g) (2) in its- present form, if that section
were.applicable. But, under section 602, libraries are allowed to import
up to five copies for ordinary library lending or archival purposes,
even where the copies would have been considered piratical or un-
authorized at the place where they were made.

If title 17 were applicable to such transactions, as a result, we would
have a great many copies coming into this country that might have
been made in violation of section 108(g) (2). All I am doing at this
point is alerting you to the question, in relation to the general library
photocoping problem, and I do think the subcommittee should con-
sider this problem when it comes to that section in th. markup.

This concludes my presentation on this chapter, Mr. Chairman.
Mr. DANIELSON. Thank you, Ms. Ringer. Mr. Drinan.
Mr. DnINAN. Not at this time. I thank her for her presentation. I

yield to you.
Mr. DANIELSON. Mr. Pattison.
Mr. PAIr5soN. No questions.
Mr. DANIELSQO. One observation. If the manufacturing clause is not

a violation of the letter of some things but is in violation of the spirit,
are we to gain some comfo-t and peace of mind from that ?

Ms. RINGER. I would say :tiot.
Mr. DANIELSON. Is it better to violate the spirit or the letter ? I was

yielding to my spiritual consultant here.
Mr. DRINAN. If I may, I wonder, Ms. Ringer, do you think that it

is hopeless for us to try to repeal that manufacturing clause ?
Ms. RINGER. I would not say that it is hopeless, Mr. Drinan. We

have reached the present stage through a long series of compromises,
and I think the basic conclusion that I was trying to express in this
chapter was that perhaps it would be radical, if not hopeless, to re-
peal it flatly out of hand right now. I would hope, however, that a
terminal date could be put on it, because that would seem to be the
within the realm of possibility.

Mr. DRINAN. If we did, through some miracle, drop it in the sub-
committee here, , ..at would be the lobby that would be clawing at us ?

Ms. RINGER. The typographical unions.
Mr. DRINAN. UWe might as well get the unions involved. Everybody

else is involved.
Ms. RINGER. They are already involved, believe me.
Mr. DANIELSON. I have two comments which may be supplemental,

at least to Father Drinan s here. I guess I am awfully simple or some-
thing, but I have trouble justifying a manufacturing clause on printed
matter, and yet I have a lot of the clothing workers in my district.
Apparently it is a bad thing to put a ban on the importation of foreign
manufacture of clotliing, but it is perfectly all right to put a ban on
the importation of foreign manufactured printing. I have a little
problem with that, and I would like help if you can give it. Maybe
you cannot even give me any help.

Mr. DRINAN. NO. At the appropriate moment, I would be happy to
move to a ban, to drop the manufacturing clause.

Mr. DANIELSON. You and I may have a lot in common.
The other observation I am going to make-I had the high privilege

this summer of accompanying the speaker through a tour of the social-
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ist countries, and'we were-protesting thatthey would not allow enough
of our books and magazines and printed matter in to their people, for
their people to read, and it was shocking to find that they import 5 or
6 times as much, 500 or 600 percent as~much printed matter into their
countries as we import from them,

Frankly, I had no answer for that, but it is a factor we ought to
consider. The flow of information ought to go in two directions, I
suppose.

Mr. PATrISON. I might poQi-t out that it has been said that con-
sistency is the hobgoblin of the small mind.

Mr. DANIELSON. Thank you very much. Let us move on to the next
point.

Ms. RINGER. The next point returns to chapter VIII, which is part
of the material given to you. this morning. The question covered con-
cerns the exclusive rights in sound recordings, and on pages 1 through
13 of this chapter, I seek to review the evolution of this problem in the
context of what is now section 114 of the revision bill and of H.R.
5345, which is your bill, Mr. Danielson, on performance royalties.

1 will summarize those 13 pages very briefly by saying that in 1965
and 1966 through 1967, this subcommittee, the House Judiciary Sub-
committee, accepted the principle of the copyrightability of sound
recordings and proposed protection for these works against unau-
thorized duplication, but not against their unauthorized performance
by radio, jukeboxes and music services. T'his was the status in 1967.

However, partly because of the testimony and the discussions that
arose from the consideration of the bill at that time, in 1968 and 1969,
performers unions and individual performers in the record industry
joined together and pushed very hard for protection in the Senate.
This was a new coalition, with a new cause, and a clear-cut goal. In the
course of this effort, the opposition, or the concerns, of the traditional
copyright owners-the songwriters and composers-began to be less
evident. Perhaps it is an overstatement to say the opposition from
these quarters evaporated, but certainly the feelings that'had been ex-
pressed earlier were not being iterated. It is perhaps a bit of an exag-
geration to say that the performing rights societies and the authors
and composers favor, or strongly support, performance royalties withl
respect to sound recordings, but I think it is accurate to say they do not
oppose them. And this is quite a change.

This was simply an evolutionary clhange in attitudes in what people
look upon as in their best interests. As a result, Senator Harrison
Williams introduced amendments in both 1967 and 1969 to establish
a performance royalty in records. These were amendments directed
to the revision bill, and in December 1969, the Senate Judiciary Sub-
committee accepted the Williams' amendment, with some changes and
it was in the bill until 1974, awhen it was knocked, out on the Senate
floor when the bill passed the Senate.

As my report notes, it seems to me that the entire bill probably
would not have passed the Senate with that provision in it. That is
only supposition, though I am certain it would not have passed by
70 to 1 if the provision had not been deleted. From all appearances, it
was the most controversial provision in the 1974 Senate bill.

lMeanwhile, as you all lmknow very well, the emergency presented
by tape piracy, the proliferation of' which caused Congress to enact
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first a temporary, and then a permanent amendment to the 1909 law
granting exclusive rights against the. unanuthorized duplication of
sound recordings.

Now, there are three issues in this chapter, and I think that we
can dispose of two of them rather quickly. The-first involves a pro-
posal by the Justice Department, supported by the record industry
and accepted by the Senate in the reported bill you just received,
which essentially would give the owners of copyright in sound record-.
ing the right to make derivative works§of them. We in the Copyright
Office support this in principle, but we have some concerns about
the language in which it is clothed in the Senate amendment and we
would hope that perhaps a better formula could be found.

The second question involves the testiriony that you heard from
the tape duplicators, and others, concerning the possibility of a com-
pulsory license for the duplication of sound recordings. And I would
like to read from pages :22 and 23 of this chapter on this point, Mr.
Chairman.

The House Judiciary Subcommittee on July 17, 1975, heard testimony from
Alan Wally, David Heilman and Thomas Gramuglia, representing tape duplica-
tors. A point urged during this testimony was Lhat a few very large record.
companies control the bulk of the records distributed, and that a huge number
of recorded performances, going back several decades, are completely unavail-
able to the public because the "majors" W1ill neither release them, license them,.
nor permit their unauthorized duplication. The witnesses urged that a com-
pulsoly licensing system be provided that would permit the public to have access
to these old recordings and would gen.rate royalties for the performing artists.

Without either accepting cr rejecting any of the specific charges made in this
testimony, the Copyright Offlice is convinced that a real problem exists Faith
large and growing catalogues of recordings that record companies are sitting on
and will neither release nor license. Unless voluntary licensing methods can be
found for providing access to these recordings, it may well be that some kind
of compulsory licensin, system will eventually have to be devised,to deal with
the problem. While we have no specific recommendations for amendments in the
bill, we do not feel that this problem can be swept under the rug. One construc-
tive suggestion might be to mandate the copyright royalty tribunal, as part of its
survey of the recording industry in connection with rate adjustments under sec-
tion 115, to probe into the question of how serious this problem actually is.

Mi'r. DANIELSON. Let me interrupt if I may. We have not as 3 ' your
copyright royalty tribunal.

MS. RINGER. That is right. Though it is,in the bill before you, and I
will discuss it in my testimony this morning, if time permits.

Mr. DANIBELsoQ. As yet, it is just a concept.
Ms. RINGER. Right. What I am recommending, though, as part of

this whole package-and I think I will come back to this when I dis-
cuss the tribunal later this morning-is that the tribunal would actually
be able to go deeply into the economic and factual situations in these
industries. It would have a subpena power, fc, example.

Mr. DRINAN. Will the owner of the copyright under this circum-
stance have any right to go into court and compel the holder of the
copyright or the company to release the record ?

Is. RINGER. They certainly would not under the bill. WVe are not
recommending that this be changed, but, on the other hand, t.lere are
very large catalogs that are not available to the public. If you have
a book, and it is in libraries, people can get access to it and, in many
cases, photocopy it rather extensively, but this is not nearly as true in
the record industry. There is a, large body of material there that is
really pretty well kept out of the public's access.
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Mlr. DRINAVN. Did the original vocalist or the original performer in
the contract that he, made with Columbia Records, did he waive all of
his rights thereafter ?

lMs. RINGER. I cannot say, Mr. Drinan. I think that, by and large,
the individual performers did not have any continuing rights, although
some major stars may well have retained rights.

Mr. DRINA'. Thank you.
MIr. DANMILSON. That would be in the event there were a perform-

ance royalty.
iMs. RINGER. Yes.
MBr. DANIELsoN. But as to access to the work of art, you still have a

continuing compulsory royalty situation.
Ms. RINGER. We are talking now about the duplication of actual

recordings, and in this situation I do not believe that individual ar-
tists retain or necessarily ever had, the kind of rights which they
could assert in court, to answer Mr. Drinan's question.

Mr. DANIELSON. Thank you.
Mls. RINGER. We now come to the question of performance royalties,

and this is probably one, of the most difficult in the bill. We do seem
to have a confrontation on this issue.

I have tried to. lay out the present situation and the arguments on
pages 24 to 26 of the report. I did testify on July 24 in the Senate,
and as stated on page 26, 1 do feel it necessary to recognize that vwe
are at a dangerous impasse on this issue. But I still feel, speaking foar
the Copyright Office, that we cannot just temporize the needs to bea
confronted and dealt with.

I would like, since I did not testify at the same time as the group,
which testified on this issue, to give you the gist of my testimony in-
the Senate, which by coincidence happened to occur the day after your-
subcommittee heard testimony on this.

I do agree fully with the fundamental aim of your bill, Mr. Daniel,
son, to create within the framework of Federal copyright law a publii
performance right in sound recordings for the benefit of performers
and record producers.

I am teading now from page 27:
Congress and the courts have already declared that sound recordings as a

class are constitutionally eligible for copyright protection. With this principle
established, any broadening of protection for sound recordings to include a public
performance right becomes one not of constitutionality but of statutory policy.

In considering this pivotal policy question, Congress should first take a hard
look at just what the lack of copyright protection for performers has done to
the performing arts profession in the United States. The 20th Century tech-
nological revolution in communications has had a fundamental impact on a
number of forms of creative expression, but there is no case in which the im-
pact was more drastic or destructive than that of the performing artist.

Performers were whipsawed by an unmerciful process in which their vast live
audiences wee destroyed by phonograph records and broadcasting. But they
were given no legal rights whatever to control or participate in any commercial
benefits of this vast new electronic audience.

The results have been tragic:The loss of a major part of a vital artistic pro-
fession and the drying up of an incalculable number of creative wellsprings.
The effect of this process on individual performers has been catastrophic, but
the effect on the nature n.?d variety of records that are made and kept in re-
lease, and on the content ;..A variety of radio programing, have been equally
malign. Most of all, it is tale ,a.ted States public that has suffered from this
process.
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Congress cannot repair these past wrongs, but it-can and should do something
-about avoiding or minimizing them in the future. There is, in the United States
today, no more vital and creative force than that of performed music. Ade-
quate protection for those responsible for this creative force involves much
more than economics and the ability or willingness of various communications
media to pay performing royalties. Xt is, first of all, a matter of justice and
fairness; but, beyond that, it is in the paramount national interest to insure
that growth in the creativity and variety of the performing arts in this country
is actively encouraged by reasonable protection rather than stunted or destroyed
by the lack of it.

There are problems with the bill in its present form. It is cast in the
form of an amendment to title 17 of the present law, and I do not
think that it will quite work in that form. There is no doubt in my
mind it could be made to work in another form.

It is less important whether the performance royalty for sound
recordings be established under the revision bill, or through separate
legislation, or just exactly how it is done, than that Congress act
affirmatively by declaring itself in favor of the principle of such a
paymnent. Whatever form the legislation takes, I recommend that such
a step be taken by the present Congress and that, recognizing the
damaging effects of legislative inaction in the past, it not again post-
pone this affirmative declaration to another Congress, or another
decade, or another generation.

At the same time it must be said that, on the basis of experience,.
if this legislation were tied to the fact of the bill for general revision
of the copyright law, there is a danger that it could turn into a
"killer" provision that would again stall or defeat omnibus legisla-
tion. This danger exists even more clearly than when I testified to
this same effect last July, and would be very severe if the potential
eompulsory licensees-notably the broadcasting and julkebox indus-
#ries-exerted their considerable economic and political power to op-
pose the revision bill as a whole. Should this happen, there could be
no question about priorities. The performance royalty for sound re-
.cordings would have to yield to the overwhelming need for omnibus
,reform of the 1909 law.

I pass on now to page 29 of my statement, Mr. Chairman, in which
I am trying to lay out some alternatives, because we do have a terrible
confrontation and impasse on this issue.

An obvious possibility would be for Congress to accept the principle
of payment but delay implementation for a period long enough to
pllow' the working out of a viable compulsory licensing procedure.

Another possibility would be, as in the case of the previous legis-
lation on copyright for sound recordings, to put a terminal date on
the legislation, leaving it to a future Congress to judge on the basis of
actual experience whether it should be extended permanently.

Other alternatives might include a transitional period during which
all payments would go to the National Endowment for the Arts while
a workable procedure for distributing license fees to individual copy-
right owners was being worked out.

I am not committed to any of these, and all I really wanted to say
is what I expressed at the end of my statement, which is my hope
that these alternatives and others might be worked out and explored
in a spirit of goodwill and give and take, with 'the aim of.providing
a framework in which the fairest and least burdensome payment mech-
anism could be established,
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That is the end of my chapter, Mr. Chairman.
Mr. DANIELSIN. Thank you, Ms. Ringer.
I have no questions on thiat.
Father Drinan ?
Mr. DRINAN. Thank you.
Ms. Ringer, I wonder if you could be a bit more affirmative or

declarative about the possibility of detente?
On page 29 you ask is it unrealistic to hope that the commercial

users of music would sit down with their alleged enemies; is there any
movement toward that?

IMs. RINGER. As a matter of fact, such movement has not been
achieved. As a result of the hearing in the Senate, there was an effort
on the part, as I am told, of the proponents of the legislation to meet
wvith representatives of the broadcasters to, discuss possible alternatives,
but no such meeting could be arranged.

Following that, as I indicated earlier in my statement, Mr. Galodner,
representing the AFL-CIO council of professional employees, which
is 20 national unions, wrote to Chairman Rodino stating that the coun-
cil felt very strongly about the revision bill and, in effect, could not
support it unless it contained a provision such as the old section 114 or
the Danielson bill.

Mr. DRINAN. I take it you felt that any head on clash between the
AFL-CIO and all the people that follow them, all the unions you
mentioned here, and the sound recording industry, thiat is a David and
Goliath.

Mrs. RINGER. It is not the sound recording industry; they are allied
on this issue.

Mr. DRINAN. This coalition.
Ms. RINGER. Yes. It iL the broadcasting industry.
Mr. DRINAN. You feel they have more hopes than the others?
iMs. RINGER. I have no idea, Mr. Drinan.
Mr. DRINAN. I am trying to figure out how strong they are. From

all your past experience over the 10 years, you make a very effective
case in my mind for performance royalties, and you depart from your
usual objective, impartial way, and you state their case very strongly. I
amll persuaded.

Let us hope that the d6tente you speak about on page 29 could
happen.

iMr. DANIELSON. Would you ask the Register of Copyrights which
way would the public interest best be served?

Mir. DRINAN. I think she has made it very clear. I will quote her
beautiful prose. She can speak for herself. She speaks so well.

This is beautiful. "The results have been tragic: The loss of a major
part of a vital artistic profession, the drying up of an incalculable
number of creative wellsprings. The effect of this process on indivicrual
performers has been catastrophic, but the effect on the nature and
variety of records that are made and kept and released, on the con-
tent and variety of radio programs, has been equally malign. BMost
of all, it is the United States public that has suffered from this process."

Mr. DANIELSON. Her words with your baritone voice was good
Mr. Pattison?
Mr. PAiTrlSON. No questions.
Mr. DANIELSON. Thank you. You have answered those questions.
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M[s. RINGER. I would pass on now to chapter XII which involveS Fed-
eral preemption and durationof copyright.

Let me say, first, Mr. Chairman, that at one time, this was unques-
tionably the most controversial and debated issue in copyright revision.

This has not, howvever, been true for at least 10 years and probably
quite a bit longer than that. I believe that the concept of a single
Federal system of copyright is now almost universally accepted.
There was no opposition to this concept in your hearings in 1975.
The question of duration is still an issue, but I think if it is looked at
inperspective, it should not be regarded as major.

I would leave you in no doubt, Mr. Chairman, as to my own feelings
on this, which are very strong, and that is that the term of life of the
author plus 50 years is the very heart of this revision bill.

Returning to the chapter as I have written it, the provisions I am
discussing are summarized briefly on pages 2 through 3, and on pages
4 through 7 I attempt to discuss the present status of section 301, and
I return to that now.

The Federal preemption provision in the bill has stayed pretty
:nuch the same since the early 1960's. What has happened is the result
,of a series of decisions by the courts, including th- Supreme Court,
which have had a sort of roller coaster effect with respect to Federal
:preemption, but which under the present law, as I think most people
interpret it, requires some technical changes in section 301. These were
drafted by various members of the copyright bar, and were adopted
in the Senate version. The Copyright Office endorses them.,

Ido not think I need to go into the details of this except on one point,
which must be discussed at some length, and this is set out as issue No. 2
in chapter XII of the draft report: should sound recordings fixed
before February 15, 1972, be made to an exception to the Federal pre-
emption presented by section 301? Let me read from page 10..

A unique and difficult problem is presented with respect to the status of sound
recordings fixed before February 15, 1972, the effective date of the amendment
bringing, recordings fixed after that date under Federal cop5rlght protection.
In its testimony before the House Judiciary Subcommittee on May 8, 1975, the
Department of Justice pointed out that under section 301, as then written, "this
language could be read as abrogating the antipiracy laws, nov existing in 29
Strtes relating to pre-February 15, 1972 sound recordings, on the grounds that
these statistics prescribe activities violating rights 'equivalent to * * * the
exclusive rights within the general scope of * * *.' Certainly such a result
cannot ha a been intended for it would likely affect the immedate resurgence
of piracy of pre-February 15,1972 sound recordings.

The Justice Department pointed out this would not apply to record-
ings after February 15, 1972. Therefore, they recommended that these
pre-1972 recordings simply be exempted from the effect of preemption.
In other words, left under either Federal, or under State common law
or statutory protection. Tlhe Senate Judiciary Committee adopted this
suggestion and the Senate report which you received this morning
states so, on this point. At the present time 32 States prohibit record
piracy by statute and far more do so under common law.

The Congress and many States have dotermined that record pirates
unfairly appropriate the property, efforts and capital, of the legitimate
music industry. There is no justification for exposing pre-1972 record-
ings to expropriation by record pirates.



The result of this amendment would be to leave pre-1972 sound
recordings as entitled to perpetual protection :lider State law while
post-1972 recordings would eventually fall iL o, the public domain
as provided in the bill. The Copyright Offi-ee rn ;. S'zes that under
recent court decisions most pre-1972 recordiunp, aI: protected by State
statute and common law and that they shoul a not all be thrown into
the public doman instantly upon the coming - to effect of the new
law. However, we cannot agree that they should, in effect, be accorded
perpetual protection as under the Senate amendment.

A possible solution would be to revise clause (4) [the new provision
.in the bill] to establish a future date for the preemption to take effect.
This date-perhaps a bit breathtaking-ligi bht be February 15, 2047,
which is 75 years from theeffective date of the statute extending Fed-
eral protectionto recordings. That sounds like a long time, but I would
only point out that it is in comparison to eternity. on the length of term.

I do not make a big point of this. I try to-lay out in the first part of
the chapter the arguments that have been put forward with respect to
lengthening the term, in principle and of the life plus 50 term, in
particular. This has been a long-debated issue and is something on
which we have very strong feelings. I will read from page 12:

Although the length of the term of copyright, as provided in the bill, was chal-
lenged by the Department of Justice, the National -Education Association and
certain tape duplicators at the 1975 Hlouse hearings, no real issue was made of
the question of duration. The life-plus-50 termi is strongly favored by a wide
range of interests and it seems clear that it is accepted by most others. The
Copyright Office.considers it the foundation of the entire bill.

The last point in this chapter, Mr. Chairman, is not really very
important and I would like to skip over it, if I may.

Mr. DANIELSON. Surely. Ms. Ringer, are there any questions? M'r.
Drinan.

Mr. DRINAN. Simply'on page 8--I am not certain I understand what
the new law provides with respect to the renewal of copyrights.

Ms. RINGER.. The renewal provision -is dropped entirely for works
coming under the copyright law'after the effective date of revision
bill. There are provided under chapter 2, and also -under chapter 3 to
some extent, provisions under which individual authors can recapture
their copyrights, by termination of transfers. One element of the
present renewal system is preserved in-the bill, in a somewhat different
form for subsisting copyrights in their first tE ,: on the effective date
of the new law. The provision uses exactly the .ne langd ulge as under
the present law, which was preserved because of the fact that there have
been enormous amounts of trafficking in contracts for future interests
with respect to renewals;,

Mr. DRINAN. Are you satisfied with. what is stated about renewal in
S.22?

Ms. RINGER. Yes.
Mr. DANIELSON. Mr. Pattison.
Mr. PATrIsoN. No questions.
Mr. DANIELSON. This is a good point to suspend for a few moments.

We have a rollcall vote on an amendment to the tax law, and we are
going to have to leave in a minute anywavy so we will recess. I respect-
fully request that my colleagues come btack 'as soon as possible; per-
haps, we can enable Ms. Ringer to conclude her itestimony today then,
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but we-must go now to vote so we will stand in recess for about 10 to
15 minutes.

[A brief recess Was taken.]
Mr. KASTENiEImR, (chairman of the subwcmmittee). The subcom-

mittee will come to order.
I regret to make an announcement-it has to do with procedure on

the floor that will make it impossible for us to continue, at least beyond
this segment. I do not think other members will. 3 returning.

The procedure adopted is that each of these very important amend-
ments on the tax reform bill will be debated for 10 minutes, and then
there will be a formal vote. So I would propose to ask Ms. Ringer
to sum up as to where you were before, anticipatinlg, perhaps, 10
minutes or so we will have another vote. We will then conclude for
the morning, and we will reconvene on next Thursday, or at such other
time that is convenient. If it is necessary to call another meeting it
will probably be on next Thursday, probably at 9:30 in the mor .ing.

At this time of year we tend to be running into House sessions, un-
fortunately running concurrently with our own hearing. Should there
be a need for another meeting, we can judge that -ollowing the con-
clusion of Ms. Ringer's remarks.

Ms. Ringer 2
Ms. RINGER. Mr. Chairman, may I suggest that perhaps I can finish

even in 10 to 15 minutes if I skim quite a bit over what I have here.
The next chapter is formalities in infringement, and these are mostly

technical questions. I have eight issues laid out, and I think that really
only two of them need be addressed directly by way of summary.

Mr. KASTENM.EIFR. Had you concluded. the discussion of Copyright
Royalty Tribunal ?

Ms. R INGER. NO.
I thought this is the very last major issue I wanted-I think if I

can get onto the last chapter, chapter 15, I can cover the fue bill-
ycur bill to raise the fees, and other purposes of the Rcyalty Tribunal
very quickly, and perhaps that might be sufficient.

Perhaps it would be simple enough to simply skip over chapter 13
on formalities and infringement, simply )oting we would recommend
that some improvements be made in the deposit provisions-the provi-
sions for deposit of copies of phonorecords for the Library of Con-
gress, and to note that the Senate has adopted some fairly extensive
revisions in the criminal infringement section dealing with seizure
and forfeiture, consistent with the Justice Department's testimony
on May 8. X

Unless you want me to go into anything further in that chapter, I
will pass right on to chapter 15, and discuss only the fee bill and the
Royalty Tribunal.

I am well aware that the Royalty Tribunal is one of the major issues
in the bill. If you would prefer to continue the testimony on that later,
Mr. Chairman, I will be entirely at your disposal.

On the fee bill, discussed on pages 4 to 12 of the chapter, I think
that I can summarize what I want to say by simp,y urging this sub-
committee, if at all possible, to enact this separate legislation in ad-
vance of general revision, as soon as possible.

The bill does three things: It would raise the fees, which have not
been raised since 1965, and which presently recover less than 40 percent
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of our costs. I might say in that context that, in 1965, when your sub-
committee took the initiative to raise the fees the last time, the figure
was around 64 percent. So we are falling very badly behind in that
regard, and it is getting worse.

Mr. KASTENMEIER. In that connection, are you urged by any other
source, such as Office of Management and Budget, or the librarians,
or any other source, to bring fees in line with some historic guide-
lines in terms of fees with respect to services?
· Ms. RINGER. Mr. Chairman, all I can say is that the subject is dis-

cussed every year at the Appropriations Committees.
Mr. DANIELSON. I would like to ask a question there.
What do you feel, Ms. Ringer, would be-this is arbitrary, but where

do you suppose would be an equitable place to place the fee?
My feeling is that the fee should pay for the service, but I recognize

that there will be situations in which the person seeking the protection
for some reason or another ought to receive some aid in connection
With it.

Where do you feel it ought to go?
Ms. RINGER. We have always felt that 70 percent was a reasonable

figure.
I think what we are proposing will probably bring in a little less

than that, but one should consider that the copyright system includes
the deposit of valuable copies, as well as actual monetary fees. And
While the valuations that are placed on these copies are obviously
not exactly what you would get if you -went out on the street and tried
to sell them, the Library is acquiring them without going out and
buying them. So, this is a factor which, if added to the fees received,
does bring us to over 100 percent recovery of costs. And I think this
creates a situation in which you have some flexibility.

The position we have taken, Mr. Danielson, as you have described,
is to avoid placing fees any higher than is reasonably necessary for an
effective registration system. They should not constitute a burden on
anyone, nor deter those seeking who want to get registration from
obtaining it.

This is our position. I think the fees that are in the bill--both in
the revision bill as reported by the Senate, and Mr. Kastenmeier's
separate bill-are satisfactory for that purpose.

Similarly, the bill would also anticipate two major changes in the
registration procedure. It would permit the voluntary registration, of'
a number of unpublished works which are not registrable under
present law, and would also allow some group registrations.

The Author's League, for obvious reasons, has not been very en-
thusiastic about the fee increase. Nonetheless, it is now seeking just
as strongly as we are, to have separate legislation enacted because of'
the other reform elements that are in this bill, which would be of sub-
stantial benefit to individual authors. From a purely bureaucratic
point of view, this would enable us to t e care of some big pro-
cedural changes, well in advance of gent .a revision. We would have
them out of the way by the time we had to absorb the major impact
of the full revision bill.

Mr. DRINAN. I note, Ms. Ringer, on pane 12, that the separate bill'
is not lying in the Senate. They blanketed these reforms in S. 22. Canr
we get a separation in the Senate?

57-780-76--pt. 3- 34
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Ms. RINGER. The assurances I have are purely oral, Mr. Drinan,
but I have been told by staff on the Senate Judiciary Committee that,
if the House passes the bill, as soon as the revision bill is out of the
way in the Senate nothing would stand in the way of Senate acceptance
,of the separate legislation.

I think the feeling was that they did not want to have this inter-
ferih g with the ongoing progress of the revision bill at this par-
ticular time, but there is no substantive opposition to it.

Mr. DRINAN. Thank you.
IMs. RINGER. Let me go on to the Royalty Tribunal, which obviously

is an extremely important subject for your subcommittee.
The evolution of the concept of the Royalty Tribunal is traced on

pages 12 through 20 of this report, and obviously I cannot ga into
the details of this. The tribunal is not just somebody's bright idea;
i. lid evolve from a series of events which can betraced progressively.

In 1967, your subcommittee reported a bill which did not require a
Royalty Tribunal, because there was, I believe, a conscious effort to
try to structure the compulsory licenses in the bill so as to avoid this
kind of Government activity.

But what the House did on April 11, 1967, by knocking out the
cable provisions which had been reported by your committee, and by
changing the concept of the jukebox compulsory license, set the scene
for something that was almost inevitable: the development of some
sort of Royalty Tribunal. Perhaps the simplest thing I can do is skip
right to the end, MBr. Chairman, and state what I think might be done
with the Royalty Tribunal.

What we are saying is that on the basis of-this is on pages 28
through 30-on the basis of the summary of the development of the
bill, and what is now facing the tribunal, it is a necessary conclu-
sion that the proliferation of compulsory license cystems mandates
the establishment of a Royalty Tribunal.

In the aggregate, the duties they seem likely to rbe called upon to
perform are simply too large, complex, and specialized to bb handled
de novo by Congress and the courts. The Copyright Office believes that
if chapter 8 were enacted in its present form, it would probably with-
stand a direct challenge to its constitutionality.

We now have an exchange of memos between Professor Gellhorn and
Plofessor Pollack. The Gellhorn-Pollack papers, which both deal with
the question of constitutionality through in quite different terms do
not clearly settle the question of constitutionality or unconstitutional-
ity. Ilowever, implicit in both papers is the feeling that you could -er-
tainly make the tribunal unequivocally constitutional by certain
amendments.

We do suggest several, and they fall under four categories: Admin-
istrative structure, standards for determinations, timetables, and ju-
dicial review. If I may try to summarize this very briefly, we tthink
that the tribunal should probably have a permanent staff; that it
should have continuity andnot be as ad hoc as is laid out in the bill at
the moment. Turning to the standards, with each compulsory license
the Royalty Tribunal has to deal with, there should be specific stand-
ards.

This is, I think. one of the most important aspects of resolving aIly
constitutional doubts with respect to the tribunal.
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The question of judicial review is also important in this context, and
I think there is a growing feeling that judicial review, for the rate-
making adjustments, is highly desirable. In a memorandum which you
received from Mr. Valentl, of the Motion Picture Producers Associa-
tion, a suggestion is thrown out, which is based on the Postal 'Service's
ratemaking activities and which may be quite applicable to this situa-
tion. Basically, instead of authorizing either House of Congress to
veto the rate adjustment or otherwise consider it, you would permit
the rate ruling to go directly to the courts, whose review would not be
de novo, but rather would be on the basis of the record that had been
made in the Royalty TribunaJ. These would be safeguards that, I
think, would probably satisfy ,he complaints that were made.

This is very sketchy, Mr. Chairman, but I hope this is sufficient to
conclude the hearings.

Mr. ICA-STNMEZER. Thank you.
Are there any questions? If not, there is a vote pending, and we will

consider these hearings to be closed, save a review of what we have had.
Should such review indicate, we require fhrt'her enlightenment we can
make arrangements to have another hearing day, but you have at
least gone over all the material and it has been extremely valuable. I
œum only sorry that we could not have had all of our membership here
for these meetings.

Should this be the last hearing date, I would think we would need
Pno more official proceedings of this subcommittee in connection with
Ithe subject of copyright this year, but obviously early next year we
will again return to the subject. And -we thank you, Ms. TRingre.

Ms. INGEaR. I want to thank you, Mr. Chairman, and the subcom.
snittee for your courtesy and patience. Thank you very much.

MIr. KASTENMEIER. The committee stands adjourned.
[Whereupon, at 11:45 a.m., the subcommittee adjourned, subject to

ithe call of the Chair.]





APPENDIXES.

APPENDIX 1

During October, 1975, the Teleprompter Corporation, which had. contributed
testimony on the cable television issue in June, submitted a memorandum, an
explanation of proposed amendments to Sections 111(d) and 111(e) of H.R. 2223,
and a Memorandum Considering the Constitutionality of Proposed Copyright
LegiFlation (H.R. 2223).

This submission, plus a number of responsive submissions by other interested
parties and an amplification of the proposal of Teleprompter, were received
in November, 1975; In alphabetical order, the submissions responsive to Tele-
prompter are as follows:

Ad Hoc Committee of Concerned Cable Television Operators for a Fair Copy-
right Law (Frederick W. Ford).

George J. Barco (Pennsylvania Cable Television Association).
CATA (Richard L. Brown).
CBS (Robert V. Evans).
Motion Picture Association-of America, Inc. (Jack Valenti).
National Association of Broadcasters (John B. Summers).
National Broadcasting Company, Inc. (Robert Hynes).
National Collegiate Athletic Association (John Coppedge).
National Cable Television Association (Rex. A. Bradley).
David O. Wicks, Jr. (Becker Communications Associates).
In 1976 the subcommittee received a further proposal from the National Asso-

ciation of Broadcasters, a letter from ABC Television Affiliates Association, and
a memorandum of April 13, 1976 designated "Agreement between NCTA and
MIPAA as to terms of copyright legislation."

These various proposals, submissions, and documents constitute Appendix
1 to the hearing record.

MIEMOOANDU~M OF TELEPROM}PTER CORPORATION

EXPLANATION OF PROPOSED AMENDMENTS TO SECTIONS 111(d) AND 111(e) OF
tI.R. 2223

Attached hereto. is a redraft of the royalty provisions (and. related definitions)
contained in Section 111 of the proposed Copyright Bill. This redraft, in Tele-
prompter's opinion, is a more equitable and rational approach to the problem of
copyright liability than that currently found in the bill.

Also attached is a memorandum of law prepared by Professor Ernest Gell-
horn of the University of Virginia Law School. This memo' - um argues that
the provisions relating to the establishment of the Royalty Tribunal, as now set
forth in H.R. 2223; are seriously vulnerable to constitutional attack.

Before describing in detail what we have attempted to do in our proposed re-
draft, a few words of background may be useful. Teleprompter's basic position
is that there should be no cipyright liability of any sort for cable television
retransmission of broadcast signals. Everyone seems to agree that, as a matter
of pure logic, there is no justification for imposing copyright liability on cable's
retransmission of local signals. The real question of copyright liability has always
concerned cable television's importation and retransmission of "distant broad-
cast signals." However, retransmission of distant broadcast signals actually is
a benefit to the originating station which is able to gain additional advertising
revenues by virtue of its reaching distant markets via cable. These additional
advertising revenues enable the originating station to pay copyright owners more
than. it otherwise would be able to. Therefore, allowing the copyright owner to
collect copyright payments when the cable system in the distant market re-
transmits the copyrighted program would enable the copyright owner to extract a
windfall double payment.
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This is the position that Telepromrpter has urged in its testimony before the
Subcommittee on Courts, Civil Libeties and the Administration of Justice and in
various meetings with individual members of the Subcommittee. We believe this
position is logically sound and deserves support. However, we fear that, for
whatever reason, our position ma nout be adopted by the Subcommittee. We
therefore are submitting a compromise proposal which we believe corrects the
most glaring deficiencies of H.R. 2223.

Basically, what we have done is to build on the distinction bevween local and
distant signals referred to above. As many others have done before us, we have-
proposed elemination of copyright liability for the retransmission of local sig-
nals. We have gone somewhat further, however, in also proposing that there be
no copyright liability for the retransmission of network programming. The rea-
son for this'is that the entire nation is really "local" to the network. That is, a
copyright owner who sells his product to a network anticipates that it will be
viewed throughout tWie entire country and is compensated accordingly. Thus, there'
is no need for the cable system to pay the copyright owner a second fee when it
enables his programming to reach certain isolated communities which, because
of terrain problems or gaps in the placing of affiliated stations, would not other-
wise have received such programming.1

Having decided that, if there should be any copyright liability at all, such
liability should be only with respect to the non-network programming of distant
stations, we then confronted the following two questions:

1. What percentage of total cable revenues should be available for copyright
payments ?

2. How much is each distant signal worth for copyright purposes?
As to the first question-how much of the cable industry's revenue should be

available for copyright paymnents--we propose, in the interest of compromise,
to use the same percentage as applies to television stations. In other words, if in a
gi en year ' all television stations paid 28% of their total revenues for program-
ming costs then, under our proposal, 28% of each cable television system's
total revenues would also be potentially subject to copyright liability.

In passing, we wish to state that adopting the same percentage for program-
ming costs as is applicable to the broadcasting stations seems to us extremely
generous for two reasons. First, capital costs of the -able industry are much
greater than those of the broadcasters whc, at no cost to them, are able to util-
ize Immensely valuable and scarce spectrum space. Therefore, the cable industry
has less money available than do the broadcasters to pay for programming. Sec-
ond, using the same percentage as the broadcasters completely ignores the bene-
fit to the originating station (and thus to the copyright owner) of cable's carriage
of distant signals.3 However, in order to come up with a formula which both
sides can agree upon we have decided to adopt without change the model Cf the
broadcasters.

We now turn to the second question-namely, how much is a distant signal
worth for copyright purposes. In our opinion, earlier attempts to answer this
iuestion have been hindered by the assumption that all imported signals are of'
the same value to the cable system. Clearly this is not true and once we recognize
that it is not true the solution to the problem becomes much simpler. What we
suggest. therefore, is that copyright payments be made for the non-network pro-
gramming on each imported signal on the basis of the popularity of that pro-
gramming in the market in which the cable system is located.'

Thus, under our formula, the non-network programming on each signal which
is distant to a particular cable system would be entitled to receive a percentage of
that cable system's revenues in accordance with the following computation:

Cable system's revenues for retransmission of broadcasting signals times a
percentage which is equal to the percentage of total broadcasting station revenues

I In the vast majority of cases, the FCC's non-duplication rules require that the net-
work programming of imported network channels be "blacked out" when the signal is re-
transmitted by the cable system. In these cases. therefore. the question of copyright pay-
ment for the network progrnmming of imported network affillates does not even arise.

' The percentage of total revenues which the broadcasters pay for programming is easily
aseertainablo by the FCC on a yearly basis.

3 Even though copyright owners contend that the benefit to them of distant signal car-
ridge is outweighed by the detriment, they cannot,claim that this carriage is without
any benefit to them.

'Most ,bf this information is even now being collected by the two national rating serv-
ices nnd the balance of the information can be easily obtained. Thus, there is no dif-
ficulty in getting the data needed for application of our formula.
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which are spent on programming costs times the popularity of the non-network.
programming of the distant signalin the county in which the cable system is lo-
cated, expressed as a market share'percentage.

The working of this formula is illustrated by the following example. Imagine-
a cable system with quarterly revenues for the basic service of retransmitting
broadcast signals of $500,000 which imports two distant non-network affliated
signals (stations A and B). If station A has a 5% share of the market in which,
the cable system is located and station B has a 3% share, and if the most recent
available information indicates that all broadcast stations pay 28% of their
revenues for programming costs, then the quarterly copyright liability of the
cable system with respect to the programming on each of stations A and B would:
be determined as follows:

Multiplied by Multiplied by pop-
percentage of their ularity of imported,

total revenues nonnetwork pro-
Cable system which broadcast- gramingexpressed'

basic subscriber ing stations spend as a market share-
Station revenues for programing percentage

A ...-........-..... ................................ 500, 000 28 5.
B ...............-..................... 500,000 28 3,

This works out to a $7,000 quarterly fee for the programming on Station A
and a $4,200 quarterly fee for the programming on Station B. Qverall the quarterly
fee is $11,200 or 2.24% of the cable system's basic subscriber revenues.

We believe that this proposal is far more equitable than the one now contained
in E.R. 2223 because it is directed at what is conceded by all concerned to be-
the crux of the problem-namely cable's importation of distant signals.

An additional, but by no means incidental, virtue of our approach is that, since
it is entirely based on actual relationships in the real world, it is automatically
self-adjusting. There is thus no need to resort to the ill-conceived Copyright
Royalty Tribunal to make periodic adjustments which, because they are unre-
lated to any clearly expressed Congressional purpose or to any known set of'
criteria, are bound to be arbitrary. In this connection, it is worth considering
carefully Professor Gellhorn's memorandum concerning the dubious constitu-
tionality of the proposed statutory provisions establishing the Tribunal.

TELEPROMPTER CORPO.RATION.
[October 1975].

(d) COMPULSORY LICENSE FOR SECONDARY TRANSMISSIONS BY CABLE SYSTEIMS.-
(1) For any secondary transmission to be subject to compulsory licensing'

under subsection tc), the cable system shall at least one month before the date'
of the secondary transmission or within 30 days after the enactment of this Act,
whichever date is later, record in the Copyright Office, a notice including a state-
ment of the identity and address of the person who owns or operates the
,secondary transmission service or has power to exercise primary control over it
together with the name and location of the primary transmitter, or primary
transmitters and thereafter, from time to time, such further information as the
Register of Copyrights shall prescribe by regulation to carry out the purposes of'
this clause.

(2) A cable system whose secondary transmissions have been subject to com-
pulsory licensing under subsection (c) shall, during the months of January, Apri:,
July, and October, deposit with the Register of Copyrights, in accordance with
requirements that the Register shall prescribe by regulation--

(A) A stateinent of account, covering the three months next preceding,
specifying the number of channels on w¥ dch the cable system made secondary
transmissions to its subscribers, the names and locations of all primary
transmitters whose transmissions were further transmitted by the cable sys-
tem, the total number of subscribers to the cable system, and the gross
amounts paid to the cable system [irrespective of source and separate state-
ments of the gross revenues paid to the cable system for advertising leased
channels, and cable casting for which a per program or per channel charge'
is made and by subscribers] for the basic service of providing secondary-
transmissions of primary broadcast transmitters; and
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(B) A total royalty fee for the period covered Ly the statement, computed
Eon the basis of specified percentages of the gross receipts from subscribers
to the cable service during said period for the basic service of providing
secondary transmissions of primary broadcast transmitters, as follows:

(i) /2 percent of any gross -receipts up to $10,000;
(ii) 1 percent of any gross receipts totalling more than $40,000 but

not more than $80,000;
(iii) 1%/2 percent of any gross receipts totalling more that $80,000, but

not more than $120,000;
(iv) 2 percent of any gross recipts totalling more than $120,000, but

not more than $160,000; and
(v) 21/2 percent of any gross receipts totalling- more than $160,000.1

by multiplying the cable system's gross receipts frmnt subscribers for the basic
service of providing secondary transmissions of primary broadcast trawnnmt'ters
during said period by a percentage which is the product obtained by multiplying
the copyright owners' percentage share by the aggregate of the markets shares
of tach copyright qualifying broadcast station whose signal is retransmitted by

-the cable system.
* * * * * * *

(e) DEFINITIONS.-
As used in this section, the following terms and their variant forms mean the

,the following:
A "primary. transmission" is a transmission made to the public by the

transmitting facility whose signals are being received and further trans-
mitted by the secondary transmission service, regardless of where or when
the performance or display was first transmitted.

A "secondary transmission" is the further transmitting of a primary trans-
mission simultaneously with the primary transmission or nonsimultaneously
with the primary transmission if by a "cable system" not located in whole
or in part within the boundary of the forty-eight contiguous States, Hawaii,
or Puerto Rico: Provided, however, That a nonsimultaneous further trans-
mission by a cable system located in a television market in Hawaii of a
primary transmission shall be.deemed to be a secondary transmission if such
further transmission is necessary to enable the cable system to carry the full
complement of signals allowed it under the rules and regulations of the
Federal Communications Commission.

A "cable system" is a facility, located in any State, Territory, Trust Ter-
ritory or Possession that in whole or in part receives signals transmitted or
programs broadcast by one or more television broadcast stations licensed by
the Federal Communications Commission and makes secondary transmissions
of such signals or programs by wires, cables, or other communications chan-
nels to subscribing members of the public who pay for such service. For
purposes of determining the royalty fee under subsection (d) (2) (B), two or
more cable systems in contiguous communities under common ownership
or control or operating from one headend shall be considered as one system.

The "local service area of a primary transmitter" comprises the area in
nilich a television broadcast station is entitled to insist upon its signal being

retransmitted by a cable system pursuant to the rules and regulations of the
Federal Commnlications Commission.

T'hc "copyright ocwners' percentage share" shall be that percentage which
is derived from diitding (A) total annual gross revcnucs of all broadcast
stations in to the total program cXpcnscs for all broadcast stations and (B)
multiplyinlg the resulting quotient by 100. The copyright ocncrs' percentage
share shall be certified on a quarterly lbasis by the Federal Communications
Commission to the Register of Copyrights in accordance woith the most
recently available broadcast financial data collected by such Comnnission.

The "market share" of cach "copyright qualifying broadcast station" 1not
aOfliatcd with a national tclevision network (commercial or non.-'omner-
cial) shall be derived by (A)dividing the total number of vizewer hours
credited to the copyright qualifying broadcast station with respect to the
county or counties in which the oable system is located by the total number
of vicecr hours credited to all stations (whether carried over-the-air or by
cable) in such county or covnties and (B) multiplying the rcsulting quo-
tient by 100. The market share of each copyright qualifying broadcast
station which is affiliatcd with a national television network (commercial
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or non, commercial) shall be derived by (A) dividing the total number of
viewer hours credited to the non-network programming of the copyright
qualifying broadcast station with respect to the county or counties inl which
the cable system is..located by the total number of viewer hours credited
to all stations (whether carried over-the-air or by cable) in such county or
counties andy (B) multiplying the resulting quotient by 100. The market
shares of each copyright qualifying broadcast station shall be certified on a
quarterly basis by the Federal Comnmunictions Commission to the Register
of Copyrights on the basis of the most recent data available to such Com-
mission.

A "copyright qualifying broadcast station" shall be any broadcast station
whose signal is rnot required to be retransmitted by the cable systemn pur-
suant to the rules and regulations of the Federal Communications Commis-
sion in effect at the time of enactment of this bill, provided, however, that
a broadcast station wch4ch is thereafter required by the rules and regulations
of said Commission to be retransmitted by said cable system shall not
thereafter be deemed to be a copyright qualifying broadcast station.

MEMORANDUM CONSIDERING THE CONSTITUTIONALITY OF PROPOSED COPYRIGHT
LEGISLATION (H.R. 2223)

INTRODUCTION

A bill to revise the copyright laws is now pending before the, Judiciary Com-
mittee of the House of Representatives. This bill, MI.R. 2223, would impose for
the first time a general requirement of royalty payments for secondary transmis-
sion of broadcast signals by cable television systems. It would establish a statu-
tory royalty rate and also create a Copyright Royalty Tribunal with extensive
authority to regulate this royalty structure. Specifically, the Tribunal would have
power to review and reset the statutory royalty rates paid by cable television op-
erators to copyright holders, and to resolve disputes concerning distribution of'
royalty proceeds among copyright holders.

This memorandum considers the constitutionality of these primary provisions,
of H.R. 2223 dealing with the Copyright Royalty Tribunal. It concludes that H.R.
2223 is seriously defective for three reasons:

First, the expansive grant of pvower to the Tribunal to reset the statutory
royalty rates is not accompanied by meaningful guidelines for the exercise of'
that power.

Second, this absence of legislative criteria for agency decision-making would
not be cured by subsequent agency definition of its own standards. The Struc-
ture of the Copyright Royalty Tribunal is such that it would not be capable of'
transforming its vague statutory mandate into intelligible public policy. Nor
is the opportunity for veto by either House of the Congress of Tribunal decisions
an effective substitute for defined congressional or administrative policy.

Third, H.R. 2223 would sharply and unwisely curtail judicial review of Tri-
bunal decisions.

These three aspects of the proposed legislation-the absence of statutory stand-
ards for exercise of the Tribunal's authority, the structural constraints against
specification of standards by the Tribunal itself, and the curtailment of judicial
review-are not unrelated. Each contributes to a disturbing potential for arbi-
trary decision-making. Each undercuts' any expectation that the Copyright
Royalty Tribunal could be held politically or legally accountable for the proper
discharge of its responsibilities. Consideration of the cumulative effect of these
three defects reveals the unwisdom of H.R. 2223 as presently drafted. And legal
analysis of these defects suggests that the bill, if passed In Its present form,
would be subject to serious attack on constitutional grounds.

I. TIIE ABSENCE OF STATUTORY STANDARDS

Section 111 of H.R. 2223 would require operators of cable television systems
to file a "notice" with the Register of Copyrights within 30 days of nassage of the
bill and thereafter to file quarterly statements of account. Royalties would be
assessed on the basis of these statements. Copyright owners would be given an
annual opportunity to file their claims with the Register. If there were no incon-
sistency among the statements and claims filed, the Regisfor wonld be entitled to
distribute the royalty fees deposited with him to the copyright owners or their
designated agents.
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Sections 801-09 of the bill define the role 'of the Copyright Royalty Tribunal.
As stated in § 801(b), the Tribunal has tw.o functions. First, it exercises the all-
important power to make adjustments (beginning in 1977) in the royalty rates
and even the rate base specified in § 111 of the bill. Second, the Tribunal is author-
ized to resolve controversies concerning distribution of royalty fees deposited with
the Register of Copyrights.

These grants of power are not accompanied by legislative directives to guide
the Tribunal in exercising that power. Section 801(b) only states that the Tri-
bunal should adjust copyright royalty rates "so as to assure that such rates are
reasonable.. ." The section provides no criteria for determining reasonableness.

'The bill treats the- word "reasonable" as if it were, standing alone, an intelligible
guide to decision-making. In fact, the word describes only a quality of judgment,
not its content. The word says nothing whatever about the factors to be considered
in reaching a decision nc. about the policies or objectives that the decision should
further. Nor is it apparent from other provisions in the billwhat a "reasonable"
royalty figure or rate would be or how that determination should be made.'

What is eminently "reasonable" for cr.. purpose may be quite "unreasonable"
for another, yet H.R. 2223 specifies no statutory purpose to guide the Copyright
Royalty Tribunal. There is no enumeration of factors, no indication of the rela-
tive importance to the public of one consideration or another, and no specifica-
tion of the ultimate objective or objectives in light of which reasonableness

-may be ascertained.
In short, the word "reasonable," when used without explication as the sole

standard for agency action, is no standard at all. The Copyright Royalty Tribunal
would be left to set royalty rates without any meaningful guidance from the
-legislature, and both Congress and the public would therefore lack any sound
basis for evaluating the Tribunal's performance of its tasks.

At one time not long ago this delegation of legislative authority without
meaningful criteria for its exercise would have rendered the statute uncon-
stitutional under the delegation doctrine. The vesting of all legislative authority
in the Congress by the Constitution was construed first to prevent the legislature
from delegating law-making power and, when this proved impractical, then to
require that every delegation at least be accompanied by a policy statement for
measuring the lawfulness of its administration. Thus, in the 1930's tht Supreme
Court on two occasions invalidated congressional action on this basis. See Pana-
ma Refining Co. v. Ryan, 293 U.S. 388 (1935); Schechter Poultry Corp. v. United
States, 295 U.S. 495 (1936). However, the delegation doctrine has not been to

,.overturn any public regulatory scheme since then.
In the ensuing years, the Court has upheld broad and ill-defined delegations

of legislative authority, albeit not without misgivings and limitations. As
judicial hostility to brrad delegations of legislative power has subs.ded,2 the
courts no longer rely on the "delegation doctrine" as an explanatory label in
constitutional adjudication. See K. Davis, Administrative Law Text § 2.04 (3d ed.

-1972).
This is not to say that the judicial concerns underlying the early delegation

decisions have been abandoned. They have not been. They have been recharac-
terized as components of due process, a constitutional standard to which the

*-courts continue to require strict adherence.
These underlying judicial concerns are essentially two: promotion of agency

accountability and prevention of agency arbitrariness. Invalidation ot legis-
lation that delegates power to administrative agencies without specific standards
for the exercise of that power is one way of promoting accountability for ad-
ministrative agencies. Modenl courts are fully cognizant to the intimate rela-
tion between the dblegation inquiry an,' the concept of accountability:

"Concepts of control and ac(ountability define the constitutional requirement.
The principle permitting a delegation of legislative power, if there has been a
sufficient demarcation of the field to permit a judgment whether the agency
has kept within the legislative will, establishes a principle of accountability
under which compatibility with the legislative design may be ascertained not

I Should the Tribunal. for example, favor adequate rewards for those producing creatlve
material, focus on protecting existing distribution meLhanisms, or stimulate wider public
access to ideas and information? These goals are not mutually consistent In all slituations
-and some may not reflect the unstated congressional purpose.

2But see National Cable Television Ass'n v. United States, 415 U.S. 336. 842 (1974)
.reading the Independent Offices Appropriation Act of 1952 "narrowly to avoid [these
,delegation] problems."
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only by Congress but by the courts and the public." Amalgamated Meat Cutters,
Etc. v. Connally, 337 F. Supp. 737, 746 (D.D.C. 1971) (Leventhal, J.).

Recent decisions indicate that accountability may be obtained by requiring
that the agency itself articulate and adhere to substantive criteria in the dia-
charge of its administrative responsibilities. Thus, the judicial focus has shifted
from demanding specificity of Congressional authorization to requiring ascertain-
able standards for agency action. The result is that agency performance rather
than legislative delegation is increasingly the critical standard.

The other value that finds constitutional expression in the due process guarai-
tee is the prevention of arbitrariness iii decision-making. This too was part of
the delegation inquiry. The early decisions invalidating legislation in the name
of that doctrine suggest that the fatal defects in those statutes were the com-
binations of indefinite delegations of legislative power with inadequate proce.
dural safeguards for those likely to be affected by the statutes. Recent decisions
seek the same end but take a somewhat different (more practical) approach.
They dispense with reliance on the delegation doctrine and focus directly on
procedural protections surrounding agency power and the availability of judicial
review to ensure that those procedural safeguards are following in a particular
case. See, e.g., Leventhal, Principled Fairness and Regulatory Urgency, 25 Case
W. Res. L. Rev. 66, 70 (1974) ("The contemporary approach is one not of in-
validating even the broadest statutory delegations of power, but of assuiring
that they are accompanied by adequate controls on subsequent administrative
behavior.").

Thus, the historic judicial concern with standardless delegations of legislative
power has not vanished. It has developed into two modern notions that may
fairly be termed successors to the delegation doctrine: first, that agencies should
articulate and follow intelligible standards for exercising the powers delegated
to them; and, second, that the exercise of such powers should be confined by
procedural safeguards and policed by judicial review. Both of these notions
find constitutional basis in the guarantee of due process of law.

With this understanding, it becomes evident that the constitutional defects
of E.R. 2223 are not erased by the shift of focus from delegation to due process.
Not only does this bill propose a virtually standardless delegation of authority
to the Copyright Royalty Tribunal; it also offends modern notions relied upon
in promoting agency accountability and preventing arbitrariness.

IT. THE COPYRIGHT BOYALTY TRIBUNAL AND THE CONCEPT OF ACCOUNTABILITY

Where the Congress has not supplied snec fic directions for agency action,
courts increasingly look to the agencies themselves for definition of rules and
standards that confine agency power and guide its discretionary exercise. See,
e.g., United States v. Bryant, 4,39 F.2d 642, 652 (D.C. Cir. 1971); Environmental
Defense Fund v. Ruckelshaus, 439 F.2d 584, 597 (D.C. Cir. 1971).8

But the Copyright Royalty Tribunal is singularly ill-suited to that task. Under
S801 the Tribunal would be established in the Library of Congress. Unlike most

administrative bodles, the Tribunal would not have a stable membership of per-
sons appointed for fixed terms. Instead, the Tribunal would consist of shifting
panels of three members, selected on an ad hoo basis by the Register of Copy-
rights from a list provided by the American Arbitration Association. § 803.
These panels would be constituted as needed to consider petitions to adjust
royalty rates and' disputes concerning distribution of proceeds. There would be no
continuity of -personnel and hencE: no opportunity for individual Tribunal mem-
bers to develop expertise.in the field. The perpetually amateur status of individual
members and the continual changes in Tribunal membership would preclude
development by the Tribunal of consistent princ!ples and policies to guide its
decisions. The structure of the Tribunal.is fundamentally at odds with the
expectation that legislative delegation of power without standards can be cured
by agency articulation of standards to guide itself.'

s enading commentators have applauded this development. Sue, e.g., K. Davis, Adminis.
trative Law Text I§ 2.02-.10 (3d ed. 1972).

A0. State v. Traffic Telephone Workers' Federation, 66 A. 2d 016, 626 (N.J. Sup. Ct.
1949):

"The personnel of the board of arbitration under the statute will vary with each strike.
There is no permanence in the various boards of arbitration which mnay be constituted
in successive cases. There is. thus, an even greater need of specific standards than there
would be in the case of a continuous administrative body which might gather experience,
as It went along."
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This defect is exacerbated by selection of members of the Copyright Royalty
Tribunal from membership of the American Arbitration Association. These per-
sons.are experienced arbitrators and are undoubtedly well qualified to act ,.
such. But arbitration is by nature an exceedingly ad hoc method of dispute resolu-
tion. As a mechanism for decision-making, it values expediency over predict-
ability and sacrifices long-term policies to immediate resolution of disputes.
Arbitration involves no tradition of adherence to precedent.or to some consist-
ent principle of decision. It treats each case on its ovn bottom and therefore
evolves no reliable way to handle future cases.

In short, the Copyright Royalty Tribunal as constituted under H.R. 2223 is
institutionally incapable of converting its vague legislative mandate into a set
of meaningful standards to guide its own decisions. To discharge an undefined,
policy, H.R. 2223 designates an administrative body incapable of defining a
policy for itself. The inevitable result would be an endless series of ad hoc
decisions made without identifiable objectives and therefore not susceptible of
informed evaluation by Congress, courts, or the public. The goal of agency
accountability is lost, and the statutory scheme is rendered unnecessarily vulncr-
able to constitut'snal attack.

Nor is the absence of public and legal accountability remedied by § 807(a)
which provides the Tribunal adjustment of statutory royalty rates may be denic.
effect by adoption of an unfavorable resolution in either House of the Congress.
This procedure for congressional veto supplies no standards for guidance of the
Tribunal.

Congressional disapproval would provide no basis for ascertaining whether
other rate adjustments wvere reasonable. At most the availability of such a veto
would be a theoretical political check on arbitrary adjustments; as a practical
matter, it seems unlikely that Congress would be in a position to exercise con-
tinuous and careful oversight of l'ribunal decisions. Moreover, such congres-
sional action could be objectionable as an unconstitutional effort to legislate with-
out Presidential approval. Ilowever viewed, this negative congressional control
of Tribunal royalty rates would provide no assurance that any aajustnments 1 ere
reasonable-and not arbitrary and capricious.

III. JUDICIAL REVIEW UNDER H.R. 2223 AND AGENCY ARBITRARINESS

The central meaning of the constitutional guarantee of due process of law is
the provision of adequate procedural safeguards against arbitrary or capricious
government action. In the content of administrative law, due process requires
not only that the agency itself follow certain regular procedures designed to
ensure fairness to interested paities, but also that the agency's decisions be sub-
ject to judicial review for procedural error And abuse of discretion. See, e.g.,
L. Jaffe, Judicial Control of Administrative Action 381-89 (1965). Thus, the
notorious judicial reluctance to construe a statute so as to preclude entirely
judicial review can best be explained as a desire to avoid confronting a consti-
tutional defect in congressional action.

Ultimately, both the specification of substantive standards for agency
decision-making and the provision of procedural safeguards and judicial review
are interlocked barriers against government arbitrariness. Without ascertailn-
able criteria for the exercise of agency discretion, there is no reference by which
to identify abuse of discretion. See, e.g., Yakus v. United States, 321 U.S. 414,
425-26 (1944). In other words, without some articulated objectives for agency
action, it is impossible to determine whether a given decision. is an arbitrary
imposition of government power against a particular party or an official policy
of general applicabilty.

Thus, it has long been recognized that an important aspect of the delegation
,doctrine is to ensure that procedural safeguards, including judicial review of
,agency action, do not become empty formalities. As a recent and leading case
stated:

"The safeguarding of meaningful Judicinl review is one of the primary func-
tions of the doctrine prohibiting undue delegation of legislative powers. That
this element of the doctrine... has current vitality is brought out by the obser-
vation of Justice Harlan in Arizona v. California, 373 U.S. 546, 626 (1963); '[The
doctrine] prevents judicial review from becoming merely an exercise at large
by providing the Courts with some measure against which to judge the official
action that has been challenged.'" Amalgamated Mleat Cutters, Etc. v. Connally,
337 F. Supp. 737, 759-60 (D.D.C. 1971).

The pending bill allows the use of fair procedures by the Copyright Royalty
TAbunal, but it makes grossly inadequate provision for Judicial review. In fact,



1925

H.R. 2223 is apparently intended to preclude altogether judicial review of statu-
tory royalty rate adjustments and to curtail sharply judaitcal review of royalty
fee distributions.

Whether the absence of judicial review for Tribunal adjustments of copyright
royalty rates is, in itself, a constitutionally fatal defect is difficult to say. It is
not doubtful, however, that this preclusion of judicial review seriously compounds
the problems of a standardless delegation of legislative power and an administra-
tive body incapable of developing its own standards. When this denial of judi-
cial review is conjoined with the failure (eitber in the legislation or in the sub-
sequent Tribunal decisions) to establish specific criteria by which the Tribunal
is to adjust statutory royalty rates, the constitutional infirmity of the legislation
becomes apparent. As written, the bill provides no assurance that such adjust-
nients will be made on a reasoned basis and will not be arbitrary and capricious.

CONCLUSION

These three defects-the absence of meaningful statutory standards, the struc-
tural constraints against articulation of standards by the Tribunal itself, and
the curtailment of judicial review-are cumulative. They combine to strip this
proposed statutory scheme of raliabie protections against arbitrary decision-
making. They combine to render the Copyright Royalty determinations effec-
tively beyond the reach of judicial and public scrutiny. As presently drafted, this
proposed legislation is unwise and unnecessarily vulnerable to constitutional
attack under the due process clause.

ERNEST GELLuORN,
Professor of Law, University of Virginia, Charlottesville, Va.

October 14, 1975.

Pri-rl[AN, LOVETT. FORD, & HENNESSEY,
Washington, D.C., SNovember 14, 1975.

-Ion. ROBERT W. KASTENEIER,
Chairman, Subcommtittee on Courts, Civil Liberties, and the Administrationr of

Justice, House Judi,:iary Committee, 2137 Rayburn House Office Building,
1'VashiIgton, D.C.

DEAR CONGRESSMAN KASTEINMEIER: I appreciate the opportunity to comment
on the alternative method of dealing with the cable issue in H.R. 2223 proposed
by TelePrompTer Corporation. TliePromlpTer Corporation is certainly to be
commended for its efforts to find a solution to this issue.

Before commenting on the proposal, I would like to reaffirm the testimony
which I gave before the Subcommittee last June on behalf of the Ad Hoc Com-
mittee of Concerned Cable Television Operators for a Fair Copyright Law. In
keeping with that testimony, I urge that Section 110 of the bill I'e amended
by adding subsection 8,. exempting cable television from the bill, deleting all of
Section 111 and amending chapter 8 on the Royalty Tribunal to exclude cable
television. Appropriate amendments are attached.

Even if the Committee does not accept these amendments, cable television
should be eliminated from the present bill as premature until such time as regula-
tory legislation is enacted and the full facts surrounding the initialling of the
"Consensus Agreement" are developed on the record.

The Office of Telecomunications Policy at the White House, and the Federal
Communications Commission are both drafting proposed regulatory legislation
for cable television. I understand Congressman Torbert H. Macdonald has
announced that he plans hearings on regulatory legislation for cable television
next year.

It is still our view that H.R. 2223 should be enacted, but that the provisions
on cable should be deferred until Congress establishes its policy on cable tele-
vision. Until that is done, the structures of the industry and the regulatory
scheme is unknown. The present copyright legislation, by its nature, establishes
communications policy. (See Senate Report No. 93-1035, 93rd Cong., 2nd Sess.,
on S. 1361 p. 66.) After Congress adopts legislation for the regulation of cable
television and the regulatory structure of the industry is established, it will be
a-ppropriate for the first time to consider copyright legislation on cable television.

Moreover, many members of Congress believe that the industry has agreed,
through the so-called "Consensus Agreement", to the payment of copyright. 'lle
full facts concerning how that "Consensus Agreement" was obtained on Novem-
her 10, 1971 by duress and business compulsion, including threats, by a White
House staff member, of a blood bath for cable if it did not agree to copyright,
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hoibuld be developed so that Congress will be fully informed on how that "consent"
was obtained.

Turning now to the TelePrompTer proposal, our basic objection is that it
includes the legislative fiction that receiving and distributing a broadcast signal
by a cable television system is a perforneance. This is contrary to the reabon and
logic of the United States Supreme Court in both Fortnightly Corporation v.
United Artists, 392 U.S. 390 (1968), and TelePrompTer Corporation v. C.'S, 415
U.S. 394 (1974). The proposal recognizes the validity of the principles established
by the Court (that carriage of such signals is not a performance) only in areas
in which broadcast stations have the right to. insist on carriage under the
ECC's Rules. This right varies with market size and distance from the refer-
ence point of the market or the contour in which the system is located. It ,would
seem that, if carriage of a signal is not a performance within the Grade B
contour of a station, outside all 35-mile zones under the Commission's Rles
(possibly as far out as 79 miles) where there is a right to insi8t on carriage,
it logically would not be a performance within the Grade B contour of a major
marklet station which cannot insist on carriage by systems outside of its 35-mile
zone.

There is really no basis to hold carriage of a station on a cable system to be
a performance other than the 28 owners of moot of the copyrighted '-aterial
on television want to collect a second time from the public-on-e through the
advertiser and a second time through the cable operate;. The Commission's
power to limit the number of distant signals carried on a system has been
sustained. No further power is needed to protect both the broadcaster and the
copyright owner. ·

As I understand the TelePrompTer proposal, its fundamental thrust is that
no copyright liability will attacli to the carriage by cable television systems of
any network program broadcast by either a local or a distant signal on the
theory that the copyright owner dedicates a network program to the entire
country. It also exempts non-network programs carried by stations Mhiclh are
entitled to insist on carriage under the FCC Rules. These Rules on carriage
are arbitrary with respect to major markets and areas outside the 35-mllih zones
of all markets. In order to be consistent with that theory on dedication, a
copyright owner who sells a non-network program to a television station must
intend for an agreed price, to dedicate that performance to the entire public
within the Grade B contour of the station and as far beyond as it can be
received off-the air. The type antenna used by the public, be it rabbit ears,
rooftop, independent tower on CATV, is immaterial to the price the copyright
owner receives. In order to eliminate arbitrary discrimination against the pub-
lie, based on the size of' market in which the cable system is located, it would
seem that the definition of "copyright qualifying broadcast station" in the
proposal should be revised to reflect the principles above described.

There are a number of other problems with the definitions in the proposal.
For example, in the definition of "copyright owners percentage share" the total
program expense is part of the formula. A number of the nine items listed
under program expense, Schedule 2 of the Annual Financial Report of Networks
and Licensees of Broadcast Stations, FCC Form 324, do not appear to be related
to copyright. These items include salaries of talent, salaries of other program
employees and a catch-all oi all other program expense. Moreover, the items
involved included under this heading may be changed by the FCC from time-
to-time. A copy of the FCC Form 324 is included for your information.

One of the difficulties with the definition of "market share" in the proposal
is the implied statutory approval of whatever rating service the Commission
may now use or may use in the future. Different rating services may come into
existence. Therefore, standards for selection of a service by the FCC should
be developed with an opportunity to contest the ratings used by submission of
ratings by other rating services.

Based on these hurried comments, it is doubtful whether or not sufficient data
can be accumulated in these various areas and their effect on different systems
determinc, quickly enough to evaluate the proposal. The above comments under-
line the necessity to eliminate cable from H.R. 2223. In any case, cable should
be eliminated from the present bill and deferred until regulatory legislation.
is completed and further study is given to the TelePrompTer proposal.

Sincerely,
FREDERICK W. FORD,

Counsel jor the Ad HBo Committeec of Concerned
Cable Television Operators for a Fair Copyright Law.

Enclosures.
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§ 110. Limitations on exclusive rigghts: Exemption of certain performance8 andl
displays

Notwithstanding the provisions of section 106, the following are not infringe-
ments of copyright:

(1) performance or display of a work by instructors or pupils in the course
of face-to-face teaching activities of a nonprofit educational institution, in a
classroom or similar place devoted to instruction, unless, in the case of a motion
picture or other audiovisual work, the performance, or the display of individual
images, is given by means of a copy that was not lawfully made under this
title, and that the person responsible for the performance knew or had reason
to believe was not lawfully made;

(2) performance of a nondramatic literary or musical work or display of a
work, by or in the course of a transmission, if:'

(A) the performance or display is a regular part of the systematic instruc-
tional activities of a governmental body or a nonprofit educational institution;
and

.(B) the performance or display is directly related and of material assistance
to the teaching content of the transmission; and

(C) the transmission is made primarily for:
(i) reception in classruoms or similar places normally devoted to instruction,

or
(ii) reception by persons to whom the transmission is directed because their

disabilities or other special circumstances prevent their attendance in classrooms
or similar places normally devoted to instruction, or

(iii) reception by officers or employees of governmental bodies as a part of
their official duties or employment;

(3) performance of a nondramatic literary or musical work or of a dramatico-
musical work of a religious nature, or display of a work,in the course of services
at a place of worship or other religious assembly;

(4) performance of a nondramatic literary or musical work otherwise than
in a transmission to the public without any purpose of direct or indirect com-
mercial advantage and without payment of any fee or other compensation for
the performance to any of its, performers, promoters, or organizers, if:

(A) there is no direct or indirect admission charge, or
(B) the proceeds, after dted.cting the reasonable costs of producing the per-

formance, are used exclusively for educational, religious, or charitable purposes
and not for private financial gatin, except where the copyright owner has served
notice of his objections to the performance under tlie following conditions:

(i) The notice shall be in wrlting and signmd by the copyright owner or his
duly authorized agent; and

·(ii) The notice shall be served on the person responsible for the perform-
ance at least seven days before the date of the performance, and shall state the
reasons for his objections; and

(iii) The notice shall comply, in form, cointent, and manner of service, with
requirements that the Register of Copyrights shall prescribe by regulation;

(5) communication of a transmission embodying a performance or display
of a work by the public reception of the transmission on a single receiving ap-
paratus of a kind commonly used in private homes, uinless:

(A) a direct charge is made to see or hear the transmission; or
(B) the transmission thus received is further transmitted to the public;
(6) performance of a nondramatic musical work in the course of an annual

agricultural or horticultural fair or exhibition conducted by a governmental
body or a nonprofit agricultural or horticultural organization;

(7) performance of a nondramatic musical work by a vending establishment
open to the public at large without any direct or indirect admission clarge,
where the sole purpose of the performance is to promote the retail sale of copieq
or phonorecords of the work and the performance is not transmitted beyond the
place where the establishment is located.

(8) the further transmitting to the public, by means of broadcast receiving
equipment, Wherever located, which receives and makes available by means- of
cable or wires and related equipment to individual reception sets of the kind
commonly used in private homes, of a transmission embodying a performance
or exhibition of a work; Provided: The further transmission is made sitmultane-
ously and without altering or adding to the content of the original transmission
and no direct admission fee is chai'ued for the pritilege of seeing or hcaringe
such transmission and the receiving apparatus is not coin operated.

$ * * * * $ $



CHAPTER 8.-COPYRIGHT ROYALTY TRIBUNAL
Sec.
801. Copyright Royalty Tribunal: Establishment and purpose.
802. Petitions for the adjustment of royalty rates.
803. Membership of the Tribunal.
804. Procedures of the Tribunal.
805. Compensation of members of the Tribunal; expenses of the Tribunal.
806. Reports to the Congress.
807. Effective date of royalty adjustment.
808. Effective date of royalty distribution.
809. Judicial review.
§ 801. Copyright Royalty Tribunal Establishment and purpose

-(a) There is hereby created in the Library of Congress a Copyright Royalty
Tribunal.

(b) Subject to the provisions of this chapter, the purpose of the Tribunal shall
be: (1) to make determinations concerning the ar'justment of the copyright
royalty rates specified by section § 111 115 so as to assure that such rates are
reasonable and in the event that the Tribunal shall determine that the statutory
royalty rate, or a rate previously established by the Tribunal, or the revenue basis
in respect to section 111 does not provide a reasonable royalty fee for the basic
service of providing secondary transmissions of the primary broadcast transmit-
ter or is otherwise unreasonable, the Tribunal may change the royalty rate or
the revenue basis on which the royalty fee shall be assessed or both so as to
assure reasonable royalty fee; and (2) to determine in certain circumstances the
distribution of the royalty fees deposited with the Register of Copyrights under
section §111 116.
§ 802. Petitions for the adjustment of royalty rates

(a) On July 1, 1977, the Register of Copyrights shall cause to be published in
the Federal Register notice of the commencement of proceedings for the review
of the royalty rate specified by section § 111 and 115.

(b) During the calendar year 1984, and in each subsequent fifth calendar year,
any owner or user of a copyrighted work whose royalty rates are specified by
this title, or by a rate established by the Tribunal, may file a petition with the
Register of Copyrights declaring that the petitioner requests an adjustment of
the rate. The Register shall make a determination as to whether the applicant
has a significant interest in the royalty rate in which an adjustment is requested.
If the Register determines that the petitioner has a significant interest, he shall
cause notice of his decision to be published in the Federal Register.
§ 803. Membership of the Tribunal

(a) In accordance with Section 802, or upon certifying the existence of a con-
troversy concerning the distribution of royalty fees deposited pursuant to sec-
tion § 111 and 116, the .Registerirshall request the Amnerican Arbitration Associationu
or any similar successor organization to furnish a list of three members of said
Association. The Register shall communicate the names together with Such in-
formation as may be appropriate to all partkie of interest. Any such party within
twenty days from the date of said communication is sent may submit to the Regis-
ter written objections to any or all of the proposed names. If no such objections
are received, or if the Register determines that said objections are not well
founded, he shall certify the appointment of the three designated individuals to
constitute a panel of the Tribunal for the consideration of the specified rate or
royalty distribution. Such panel shall function as the Tribunal established in
section 801. If the Register determines that the objections q the designation of
one or more of the proposed individuals are well founded, t.Le Register shall re-
quest the Amerlcan Arbitration Association or any similar successor organiza-
tion to propose the necessary number of substitute individuals. Upon receiving
such additional names the Register shall constitute the panel. The Register shall
designate one member of the panel as Chairman.

(b) If any member of a panel becomes unable to perform his duties, the
Register, after consultation with the parties, may provide for the selection of a
successor in the manner prescribed in subsection (a).

§ 804t. Procedures of the Tribunal
(a) The Tribunal shall fix a time and place fcr its proceedings and shall cause

notice to be given to the parties.
(b) Any organization or person entitled to participate in the proceedings may

appear directly or be represented by counsel.
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(c) Except as otherwise provided by law, the Tribunal shall determine its own
procedure. For the purpose of carrying out the provisions of thih chapter, the
Tribunal may hold hearings, administer oaths, and require, by subpoena or other-
wise, the attendance and testimony of witnesses and the production of docu-
ments.

:(d) Every final decision of the Tribunal shall be in writing and shall state the
reasons therefor.

'(e) The Tribunal shall render a final decision in each proceeding within one
year from the certification of the panel. Upon a showing of good cause, the Senate
Committee on the Judiciary and the House of Representatives Committee on the
.udiciary may waive this requirement in a particular proceeding.

§ 805. Compensation of mwembers of the Tribunal; expcsc8s of the Tribunal
(a) In proceedings for the distribution of royalty fees, the compensation of

members of the Tribunal and other expenses of the Tribunal shall be deducted
prior to the distribution of the funds.

l(b) 'In proceedings for the adjustment of royalty rates, there is hereby au-
thorized to be appropriated such sums as may be necessary.

(c) The Library of Congress is authorized to furnish facilities and incidental
service to the Tribunal.

6(d) The Tribunal is authorized to procure temporary and intermittent services
to the same extent as is authorized by section 3109 of title 5, United States
Code.

§ 806. Reports to the Congress
The Tribunal immediately upon making atfinal determination in any proceeding

for adjustment of a statutory royalty shall transmit its decision, together with
the reasons therefor, to the Secretary of the Senate and the Clerk of the House of
Representatives for reference to the Judiciary Committees of the Senate and
the House of Representatives.

§ 807. Effective date of royalty adjustment
(a) Prior to the expiration of the first period of ninety calendar days of con-

tinuous session of the Congress, following the transmittal of the report specified
in section 806, either House of the Congress may adopt a resolution stating in
substance that the House does not favor the recommended royalty adjustment,
and such adjustment, therefore, shall not become effective.

(b) For the purposes of subsection (a) of this section
(1) Continuity of session shall be considered as broken only by an adjourn-

ment of the Congress sine die, and
,(2) In the computation, of the ninety-day period there shall be excluded the

days on which either House is not in session because of an adjournment of more
than three (lays to a day certain.

(c) In the absence of the passage of such a resolution by either House during
said ninety-day period, the final determination by the Tribunal of a petition for
adjustment shall take effect on the first day following ninety calendar days after
the expiration of the period specified by subsection (a).

(d) The Register of Copyrights shall give notice of such effective date by pub-
lication in the Federal Register not less than sixty days before said date.
§ 808. Fffeoti/v'. date of royalty distribttion

A final determination of the Tribunal concerning the distribution of royalty
fees deposited with the Register of Copyrights pursuant to sections 111 and 116
shall become effective thirty days following such determination unless prior to
that time an application has been filed pursuant. to sections 809 to vacate, modify
or correct the determination, and notice of such application has been served upon
the Register of Copyrights. The Register upon the expiration of thirty days shall
distribute such royalty fees not subject to any application filed pursuant to sec-
tion 809.

§ 809. Judicial reuietw
In any of the following cases the United States District Court for the District

of Columbia may make an order vacating, modifying or correcting a final deter-
mination of the Tribunal concerning the distribution of royalty fees--

57-786 0 - 76 - pt.3- 35
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SCHEDULE 1. BROADCAST REVENUES
E ENTRIES USE THIS
E ENTRIES COL JMN FOR

LINETHI YOUR TOTAL-LINt).E CLASS OF BROADCAST REVENUES COLUMN FIRST INY OtAY
NO.(Om1 c) (omit cents)

(o) (b) e()

$ $
I A. REVENUES FROM THE SALE OF STATION TIME:
2 (1) Network
3 Sale of stat:on tile to network s:
4 Sale of station timre to m"alor netuorks, ABC, CBS. .:FS,

I4BC (before line or service charcos) ......... .2i,.
5 Sale of station time to other networks (tLefror Inr.e or

service charqes) ....................... ?1! .
6 Total (lines 4 + 5) ........ ..................
7 (2) Non-network (aof:ter trade and special discounts but t,efore

cash discounts to advertisers and sponsors;. and before com.-
missions to aqencles represenialive and btlokr.).

8 Sale of station time to natlonc, and regional advertlser.; or
sponsors ......... ..........

9 Sale of JtSaton tire to local aic%.rtise:s or sponsorsi.s.er .
10 Total (lines 8 t 9) ...... ..... ..........
11 Total sale of station time (lines 6 + 13).................... ....

12 B. BROADCAST REVENUES OTHER THAN FROM SALE OF
STATION TIME (after deduction for trade discounts but before

cosh discounts and before commissions):
(I) Revenues from separate charges made for proqrca:s, mat:-

rials, facilihtie, and services supplied to advcrt:sers or
sponsors In connection with sale of station tire:

13 (a) to national and regional adertlsers or sponsor.s . . -)')~..
14 (b) to local advertisers or sponsor .................
15 (2) Other roadcast revenues ................... !%.?i..
16 Total broadcast revenues, other than trom time saleu (line:,

13 4 14 + 15) ..........................................

17 C. TOTAL BROADCAST REVENUES(lines 11 t 16)....................
18 (1) Less commissions to agencies, represerltotve.s and brokers

(but not to staff salesmen or employee.,) and less cash
discounts ...................... t...... '. tot.

19 D. NET BROADCAST REVENUES (lines 17 minus line 18) ............... -

_2 Repert here the total value of trade outs and barter transactions. This
2 value must also be included as soles in the appropriate lines above . . . . ..

21 11 this is a report for a joint AM-1 M operation, indicate below the
amount, I!f any, of total brrvtdcast revenues in line 19 hlich is
applicable separately to the FM station:

22 FM revenues from sale of station tim.e (after discounts, cormis-
siens, etc.) ........... . ............... r... :f,..

23 FIM revenues from ptovidiln lunctional music or other special
services ............................... ..

24 Other FM revenues .................. ...... p.. A:.
25 Total (lines 22 * 23 + 24) .....................................
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1 9 7 4 CALL LCtTCrRS .............

SCHEDULE 2. BROADCAST EXPENSES
USE THIS

MAKE ENTRIES COLUMN FOR
LINE CLASS OF BROADCAST EXPENSES IN THIS YOUR TOTAL-~~~~~~~~~~~NO. ~COLUMN FIRST ING ONLY

(omit cents) (omit cents)

(o) (b) (c)

I TECHNICAL EXPENSES: S $
2 Technical payroll' ............................ ,
3 All other technical expenses .......... . ........
4 Total techn!cel expenses ......... .. .........

S PROGRAM EXPENSES:
6 Pat:oil' for ecployces considered "talent" .......... . P? :e6.
7 Payroll' lor all other progroa. employees ............. t.7:P.
8 Rental and amortizatien of film and tape ............. 7 . ...
9 Records and transcriptions ....................... t!7:..Y
10 Cost of! outside news services .................... ,. .
11 Payna.nts to talent other than reported In line (6) ........ (3:Jo)...
12 Music license fees .... ..... .............. ,'":
13 Other performance and p:ogqra rights ................ (4t953...
14 All other proraom expenses ......... .......
15 Total program expenses .........................

16 SELLING EXPENSES:
17 Selling payroll' ................... ........... , ,e,. 2)
18 All other sellmq expenses ................ ......... t
19 Total selliln expenses . .....................................

20 GENERAL AND ADMINISTRATIVE EXPENSES:
21 General and administrative payroll' ................. t.
22 Depreciation and omortization ..................... lt..2'
22a Interest ........................................
22b Allocated costs of management from home office or afflate(s) ....
23 Other general end administrative expenses ............ :,...... .
24 Total general and administrative expenses .........................
25 IOTAL BROADCAST EXPENSES (lines 4 + 15 + 19 +24 .......................

*Payroll includes salaries, wages, bo4uses and commissions.

SCHEDULE_-3. BROADCAST INCOME'
LINE AMOUNT
NO. (omit teits)

1 Broadcast revenues (from Schedule I, line 19) ...................... ' '

2 Broadcast expenses (frosm Schedule 2, line 25) .......................

3 Broadcast operating income or (loss) (line I minus line 2) ..............

4 Total ol any amounts Included In line 2 above which represent payments (salaries,
commissions, maneqement lees, rents, etc.) for services or materials supplied by the
owners or siockholders, or any close relative of such persons or any affiliated compan
under common control (see page 3 of instructions ) ...................... , '?7"

5 Note: If no such payments were made, check here ..................... *

.3-



1934

1 9 7 4 C^LL LETT ERS . S..........

SCHEDULE 4. EMPLOYMENT
LINE

NO.

1 indcate the number of employees in the workweek in which Cecember 3! falls:

2 Full-Time Part-Time Total
(17.24 425'321

(Do not count es "part-time" those employees who worked a !ull *ieek but whosr Juties were
dividcJ betwee:. two or more stations oi the licensec. Allocate those e..ploees ,tween the stations
In accordance with instructions 'or Schedule 4 (pgF. 4)).

SCHEDULE 5. TANGIBLE PROPERTY OWNED AND DEVOTED EXCLUSIVELY
TO BROADCAST SERVICE BY THE RESPONDENT

As ot Deenber 31

~~~~~LINE tam Total Cnat ~~~~ Balance In occrued Cost afte.,LINE Item Total Cost dBolioin d depreciaion
NO. (om,t cents) occount (Col. (b) mincs (e))

(i mtt c.nts) (omit cents)
(a) * (b) (c) b (d)

1 Land and land improvements and
buildings ....................

2 T'ower and antenna system .........

3 Transmitter equipment ............

4 All other property .......... .....

5 Total, all property (lines 1-4) .......

Person in charge of correspondencc regarding this report:

r(Name.) (OttltM Tttle)

(Ol ie. Aedd,...

CERTIFICATION

(This report must be certified by licensee ct permttree, if an individual. by partner of licensee or permitlee. if a
pannetship, by In officer of licensee or permittee. Af a cotporation or associatron, or by attorne) oil ,ensee or permltcee
in cqse of physical disability of licensee at petmittee or hts absence from the Contlnental Lnlted States.)

I tertify that to the best of my knowledge. infotmatlon. and belief, all statements contaned in this report ate true and
col:ect.*

Signed ................................................................... Title ........................................

Area Code ..................... Telephone No. . ........... ..................................................

a Any person uho will/.'ly makeJ false Stalements on this eorm can be punished by fine or imprtsonment. L. 5. Code.
Title 18, Sectior 1001.

.dA.
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BAlnco AND BARCO,
. eadville, Pa., November 12, 1975.

Hon. ROBERT W. KASTENMEIER,
Chairman, Subcommittee on Courts, Civil Liberties and the Administration of

Justice, Committee on the Judiciary, U.S. House of Representatives, Wash-
ington, D.C.

DEAR CONGRESSMAN KASTENMEIER: We have received your letter of November 4,
1975, with enclosures; and we very much appreciate your courtesy in affording
us the opportunity to review and respond to the TelePrompter proposal concern-
ing the cable issue in H.R. 2223.

Initially, we must emphasize that when I appeared before the Committee, I
spoke on behalf of, and presented the Position, on Copyright of, Pennsylvania
Cable Television Association. The Positio7n was developed over the past seven
years with the active participation of the Board of Directors and Offlcers dur-
ing a number of meetings, and finally presented to the membership which ap-
proved and adopted it. As soon as I received your letter, I attempted to arrange
for a special meeting of the Officers and Board of the Pennsylvania Association
(which number 25) to consider the TelePrompter proposal; but a meeting dould
not be arranged until next week. Because this will be after the November 14, 1975,
date given in your letter for response, I have determined to comment briefly on
·the matter, in view of my long involvement with the issue as a cable television
operator, as attorney for the Pennsylvania Association, and as a member of the
NCTA Copyright Committee.

In my view, the TelePrompter proposal is not based on a sound or correct con-
cept of the nature of cable television service; would operate inequitably and be
prohibitive in many fringe area situations; and would be complicated and un-
certain in practical application.

The basic error in the concept of the TelePrompter proposal is that it ignores
that cable television service is on the reception side of the line, for the proposal
attempts to relate cable operations to broadcasting operations which is totally in-
appropriate because the operations are essentially opposite. Thus, applying the
total cost of programing (of which copyright is just a part) or a 28 per cent
figure is wholly unrealistic and in no way related to any measure of responsibility
for copyright payment.

The proposition that cable operators are to make payment for program costs
has never been considered before; no demand has ever been made for any such
payment; and there is simply no basis or justification for these added costs to
be imposed on subscribers for the benefit of copyright owners. Again, the second
percentage factor of "popularity of non-network programming" is not only in-
definite, but fails to take into account at all that subscribers participate in sup-
porting all costs, including copyright, through their purchase of advertised prod-
ucts.

Further, the definition of a "copyright qualifying broadcast station" is un-
realistic and too restrictive by imposing on catv service an artificial television
marketing pattern based on predicted contours which has no relationship to
television reception conditions in fringe areas where most catv systems are
operating, including in Pennsylvania. We believe that if a television broadcast-
ing signal can be received off-the-air-either by a rooftop antenna or by catv an-
tenna-there should be no payment of copyright, irrespective of whether a sta-
tion is a "must -'"ry" one under the present rules of the Federal Communications
Commission or as the ECC may require in the future.

WVe recognize that the TelePrompter proposal has the desirable aspect of
eliminating the copyright tribunal with its constitutional and other legal weak-
nesses, as well as the hazard and uncertainty to which the tribunal provision sub-
jects the industry. We have always strongly urged that the rates for any copy-
right liability must be statutorily set forth (in keeping with the legislative func-
tion) and cannot properly be left to a tribunal (which functions primarily in a
judicial manner). However, we believe that the TelePrompter proposal has other
fundamental weaknesses of its own.

We also appreciate the recognition in the TelePrompter proposal that certain
television reception should be exempt from copyright payment. However, we
believe the rationale for the definition of the exempt reception includes certain
premises which may apply to broadcasting, but have no application whatever to
catv. In point of fact, it is not clear that the TelePrompter proposal solves any
qf the real concerns for catv on the copyright issue, either in terms of the amount
or the incidence of copyright payment; furthermore, it introduces new problems,
uncertainties and inequities.
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To the extent that the TelePrompter proposal recognizes that certain tele-
vision receiption service should be exempt from copyright payment, we believe
it supports the general concept of the Pennsylvania Position. The exempt tele-
vision reception service under the Pennsylvania Position includes reception of
television signals received off-the-air and basic television reception (by whatever
means secured), because the broadcasters and copyright owners make use of the
public airwaves without payment. Under the Pennsylvania Position, microwaved
signals beyond those required for basic television reception are to be subject to
copyright at a statutorily determined rate. While there is room for a difference
of opinion as to the rate of payment for microwaved signals, the Pennsylvania
Position continues to remain the only one that is not only sound in concept but
workable and equitable in application.

We propose to have the TelePrompter proposal reviewed at the forthcoming
meeting of the Board of Directors of the Pennsylvania Association on Ncvem-
ber 19, 1975, and will info,nm you of the results of their consideration for such
assistance as it may be to you and the Committee on this issue.

Very truly yours,
GEORGE J. BAnco,

General Counsel.

RICHARD L. BROWN,
Washington, D.C., November 19, 1975.

Re: CATA's comments on the Teleprompter proposal.
Hon. ROBERT E. KASTENMEIER,
Chairman,, House Subcommittee on Courts, Civil Liberties and the Administrati-n

of Justice, Washington, D.C.
DEAR MR. CHAIRMAN: You have requested our comments concerning the Tele-

prompter (TPT) compromise proposal regarding CATV liability under pending
H.R. 2223; we are pleased to make this preliminary response and respectfully
request that it be included in the record.

CATA'S POSITION

Because of a delay in receipt of your request, the Committee's Counsel has
gratiously extended our time for response. We have thus had the unilateral
benefit of seeing the comments of some of the other parties. While in a judicial
proceeding an ,element of unfairness might attach to such a result, we believe
that our comments are, as a result, more directly keyed to areas of controversy
concerning the TPT plan and are thus beneficial to the legislative process. In
the interest of fairness, a copy of this letter has been sent to each of the parties
whose comments we have seen.

CATA is one of the two national trade associations representing the CATV
industry. It commenced in the summer of 1973, primarily because of disaffection
with the position taken by the National Cable Television Association (NCTA),
concerning the issue of copyright payments by the CATV industry. CATA now
engages in a broad range of activities and as a result CATA's membership has
increased in just two years froi, a mere handful to over 435 systems (approxi-
mately 600, if counted in accordance with the FCC's definition of CATV).
Because CATA's by-laws do not require that .an individual or business entity
place all CATV systems owned into the membership, the preceding numbers are
not fully representative of CATA's membership. CATA estimates, on a con-
servative count, that between 750-800 CATV system's views are act.tally repre-
sented b3 its membership roster. Thib represents, on a system count basis, the
views of Pcarly fifty percent. of CATV systems belonging to national trade as-
sociations. The above statistics are provided to aid the Congress In evaluating
these comments, and assessing support of the TPT plan. In this regard, while
CATV members range in nature from independent to multiple ownership and in
size from 14 subscribers to over !2,000 subscribers, the a'erage size of member's
systems is now at 826 subscribers.

As you know, CATA, the Community Antenna Television Association, has
staunchly defended, in these procedings, what the Supreme Court, has held: that
CATV does not owe copyright. The Sul,.eme Court's recognition that the 1909
Act did not cover CATV and that new copyright legislation was pending in the
Congress, was not an invitation to invoke the proposition that the 1909 Act was
defective and that CATV should pay. To the contrary, the Court has, on all
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occasions it has considered the question, recognized that CATV transmission was
not a performance for profit. That is, CATV activity falls on the viewers' side
of the line, irrespective of whether the signals transmitted were local or distant.
For this and other reasons presented in our testimony, CATA believes that im-
position of copyright liability on CATV is an inappropriate application of the
copyright delegation of power in the Constitution and is likewise at odds with
the goals of the Communications Act of 1934 to secure the general benefits of
television programming to all the people of the United States and to encourage
its larger and more effective use in the public interest. With the FCC preparing
a bill for courtesy introduction concerning its authority over CATV, with the
White House Domestic Council on deregulation similarly preparing proposed
legislation concerning CATV, and with the various Commerce Committees also
apparently considering CATV legislation, there is, at this juncture, an inter-
mixture of copyright and communications policy that cannot be avoided. Given
the actual state of the cable television industry, as opposed to the hypothetical
projections tendered by the Motion Picture Association of America (MPAA),
imposition of copyright would virtually kill off any chance of wiring certain
areas of the United States, including rural America, where both Congressional
policy and FCC policy have failed to bring television to American citizens. We
will return to this matter below.

While Teleprompter, itself, has not deviated from its support of the principal
that CATV does not vowe copyright, it has offered a compromise proposal in light
of its fears that the "no copyright" position favored by Teleprompter, CATA,
the Pennsylvania Association and others, does not prevail. CATA thus responds
in a similar vein. That is, our comments should be viewed as directed towards
the end of perfecting legislation that, in its current form, may be unconstitutional
(there is apparently a significant question here as reflected in the TPT and
MPAA memoranda) and is certainly cumbersome and unpredictable in its ap-
plication. Our comments, therefore, are not an endorsement that CATV owes
copyright. CATA believes, however, that the Teleprompter proposal is sound in
logic and easy of application, thus overcoming the defects of present H.R. 2223.
Fine tuning of the TPT plan would meet with a favorable response from CATA.

THE TELEPROMPTER PLAN

CATA understands the Teleprompter plan as follows: CATV would pay copy-
right for distant signals only. Payment would be based on the popularity of the
signal carried in the distant (CATV) market, multiplied by a percentage of
CATV subscriber revenue for reception service that would hypothetically be
available for copyright payment. The popularity factor is the market share of an
independent station or the market share of a network station when not broad-

*casting network fare; i.e., when broadcasting non-network or "independent"
programming. Market shares would be determined by comparing total viewing
hours of the stations or programs in question with total viewing hours in the
county of the CATV system.

REVENUES AVAILABLE FOR COPYRIGHT

Teleprompter proposes that the popularity of the distant signal in the cable
community he multiplied by a theoretical factor of CATV's ability to pay copy-
right. In the interest of compromise, Teleprompter suggests that the factor be
the same percentage number that all television stations pay for programming
costs of their total revenue in each year (which was 28% in 1974). In making
this proposal, Teleprompter suggested that the factor was "generous" in the
sense that the capital costs of the cable industry are much greater than those of
broadcasters and that no consideration is made of the fact that broadcasters use
a publicly owned scarcity, spectrum space, for free. CATA Blelieves that Tele-
prompter's proposal, in this regard, is more than generous; it is philanthropic.

The 28% figure (or whateier it might be in a future year), does not reflect
a measure of "copyright costs" for broadcasters, at least as such costs bear on
the broadcaster-program supplier-CATY interface. The factor employed by Tele-
prompter is derived from FCC Form 324, which requires broadcasters to report
financial information concerning television station operation. On Form 324,
program expenses are broken down into several categories including such matters
as: (1) payroll for employees.considered talent, (2) payroll for all other pro-
gram employees, (3) records and transcriptions, (4) cost of outside news service,
(5) music license fees, etc. Many of these classifications are inappropriate to the
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question at hand. Testimony in this proceeding has focused principally on the
extent that a program supplier is deprived of an opportunity to sell his program
fare in a market where it has been "previewed" through CATV carriage. Thus,
only the program cost to broadcasters for the purchase of syndicated materials
should be considered. "Syndicated" here is used to encompass all forms of non-
network materials, which is the product CATV allegedly impacts through its
ability to present programming in a distant market before the syndicator has a
chance to make a sale in that market. Costs of producing local programming, e.g.,
local news, play no part in the consideration at hand, because these are not
products that are syndicated in distant markets by the program suppliers.

While CATA recognizes the use of the cost of programming to broadcasters is
not analogous with CATV transmission concepts, we believe that if the TPT
proposal included only those costs associated with purchase of programming from
syndicators, an acceptable compromise would emerge for the multiplication
factor involved in Teleprompter formula. We make this determination based
largely on the fact of a readily accessible multiplication factor computed by the
FCC yearly and based also on the fact that TPT has caused to surface the only
concept thus far related to known programming costs.

Finally, the rate base, extrinsically defined, rids II.R. 2223 of perhaps its
most obnoxious clause-the ability of a royalty tribunal to set rates and to
define the rate base. As tenuous as is the claim of program suppliers to be dip-
ping into CATV pocketbooks, the claim of IMPAA that the prog.ala suppliers
should be able to receive their copyright tax from other CATV services (pay
TV revenues, burglar alarm service, etc.) is double dipping in the worst possible
connotation. IrM.PAA advocates nothing lore than that CATV be a rate-regu'ated
industry. This is expressly contrary to the position of the FCC that CATV is
not a utility, is not a common carrier, and that it should not be a rate regulated
industry in the vein that such other industries are.

The MIPAA stated prospect that CATV can, in effect, cheat the program supplier
by reducing basic subscriber rates and increa.sing pay T\' rates is absurd. Be-
cause CATV pays 30-50% of every dollar of pay TV revenue to the program
supplier, it is completely illogical that CA'IV would "cheat" itself from a 1-5%
rate to a 30-50% rate.

PROGRAMING COVERED BY TIIE PROPOSAL

The premise of the Teleprompter proposal is that no CA'TV liability would
attach for the retransmission of local signals or for netwcrk programming. This
premise is sound because progranl suppIliers cannot lose mooney (sale opportunni-
ties) by local transmission;lb and network progranlmiing is mneant for one time
distribution to the entire nation and is thus conlpen.ated. We belie e that there
are serious omissions in the TPT plan that, if included, would be consistent with
the TPT rationale, and would contribute to the making of a n;or, reasonable
piece of legislation. First, programming view ed on cable television systems
locatedlbeyond the service area (Grade B contour) of any television stations
should be exempt. There is no logic behind charging .3. temns located outside
the service area of any broadcast stations because program suppliers risk no
exposure of watering doenm their potential licensing markets in areas outside
of those markets. Thus, the MIPAA dilution of marketplace argument dlocs not
cxist when applied to the small groups of CAT\'s located beyond all television
markets (approximately 250 CATV systems).

The next level of concern is with respect to other systems located in pre-
dominantly rural areas. These give rise to a concern referred to earlier involving
the tension between Communications Act purposes and copyright purposes.
Mainly, we are talking about television service in the rural areas of the United
States. The Office of Telecommunications Policy has conducted a study, "Television
Distribution in Rural Areas", February 1975. in whllich it found that over one
million households in the United States (approximately one and a half percent
of all households) receive no adequate television .sers ice at all because they are
located beyond the Grade B contour of any television station. According to the
OTP study, nearly six million households (approximately 9%, of the U.S. house-
holds) receive fewer than three channels of TV and approximately twenty two
million households receive service of fewer than five channels of TV. Although
many of these towns have been CATV-built, there is a ready market for small
system construction; i.e., s. stems serving between 100 and 1,000 subscribers.
Tihe hard question concerns these television disenfranchised Americans.
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Imposition of copyright places a burden of such magnitude that cable con-
struction in these areas would be unlikely under the present II.R. 2223 proposal.
In this regard, it is instructive to turn to the consensus agreement, not to rely
on it, but to see how we arrived here. The FCC adoption of the Cable Television
Report and Order, 36 FCC 2d 143 (1972), pursuant to the consensus agreement,
was supposed to be the lifting of the FCC imposed freeze on CATV growth. It
did not work. CATA research reveals that 525 new systems have been activated
since the "lifting" of the freeze. Unfortunately, 1972 was not an ice-breaking
year at all: one finds significantly greater new CATV construction during the
freeze (841 new systems started in the period 1968-1972). In further sampling,
CATA found that internal growth patterns of CATV systems in the last year
were as follows:

Subscriber growth Average cable plant
System size past 12 mo (percent) grovith, 12 mo (miles)

50 to 250.................................... 2.8 . 1
251 to 1,000 ...........................-.. 6.03 2.5
1,001 to 3 500 ............. 7.8 2.96
3,501 to 10,000 ........................-...-.. .... 8.03 3.38
10,000 and up .......-................... . 7.08 4. 97

CATA's study further indicates that new systems begun in the twelve month
period, August 1974 through August 1975, amounted to 68 systems with only
2% new systems with growth in the most recent twelve month period.

This sampling enabled CATA to prepare a study of the number of new CATA
plant miles added nationwide, by all systems, during the most recent year. We
find them to be approximately as follows:

National total
System.size: new plant-Miles

50 to 250… ----------- ---------------------- 59
251 to 1,000… .-.--------------------------------------------- 3, 217
1,001 to 3,500 ---------------------------------- 2, 540
3,501 to 10,000 .. .....-----.----------------------- ---------------- 1,227
10,001 and up_ _--------------------------------------------------- 984

Thus, just under 8,000 miles of new plant was generated by the industry in the
most recent year (not inclusive of the new miles added to the industry by 68
new system starts). Extrapolating to a national total of 130,100 miles of CATV
plant (inclusive of new starts in 1974-1975), we find that the internal growth
amounted to no more than 0.1%. CATV is a significantly depressed industry.
We believe that in the small, unbuilt rural communities that budget versus
income structure of the small CATV system constructed to serve a small town
is so tight that the administrative costs for meeting the reporting and record-
keeping functions effectively double the copyright taxation to be extracted. To
set up with competent legal and accounting help, to just file the quarterly rev"'rt,
etc., would make the difference between profit and loss when added to the copy-
right tax, thus foreclosing new construction in rural areas. Previously, CATA
conducted a study concerning small system operation for consideration by
Senator McClellan to which we referred to in our testimony, and which reveals
the low profit status of rural CATV and that the claim made here is without
exaggeration. That study is attached hereto as Exhibit A.

While the MIPAA would have you believe that communications policy and
Copyright policy have always been separate and apart, such is not the ease.

CATA, as the trade association interface with that part of the CATV industry
that is presently represented largely by independent operations, many of them
located in rural areas, believe that the following suggestions, If incorporated
into the bill would remove the communications/copyright interplay of H.R. 2223.

There are several solutions, for example:
(1) The Pennsylvania position-no copyright payments for signals received

off the air or necessarv to make un an available complement of three networks,
three independents and one educational station.

(2) A complete exemption for CATV systems located beyond the television
markets as defined by the FCC (35-mile zones). This is, in effect, a slirinking
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of the "natural" Grade B market to a zone of 35 miles, the FCC having deter-
mined in its 1972 rules that there is no adverse impact to television broadcasting
(or to copyright holders) outside of the 35-mile zone.

(3) An exemption from copyr.ght for classes or systems of a certain size (or
as proposed by the NCTA a dollar exemption of $100,000). The latter is a spin-
off froll the consensus agreement, which excluded from copyright liability,
carriage of signals by indepcndently owned CATV systems in existence at the
time of the consensus agreement that had fewer than 3500 subscribers.

CATA believes that solr., modification and combination of all of these ideas
is in the spirit of compromise.

CATA proposes that over and above the TPT plan, systems located outside
35-mile zones of television stations also be exempt from copyright for any signals
that are picked off the air. l'his ovrceomes theoretical questions of whether these
are deemed local or distant b} mbanging FCC rules. (The local/distant distinction
really plays no part in areas outside of 35-mile zones because the FCC has
determined that such .. reas are in effect a programming free-for-all, i.e., cable
systems may carry NIhatever signals they choose because the carriage does not
influence broadcast revenuies). What we are striving for is a true concept of
localism that does axna3 .,ith arbitrary definitions. if an independent signal
(or non-network programs) na.s imported by microwave, copyright liability
vwould attach. CATA rteugnize, this as a cutback from the Pennsylvania position

in that, in many ca.,es, signals receivable off the air would not provide the full
compliment of signals that thile Penllnsylvania Association believes should be free
fronm copyright; but combined xwitll a small system exemption, it would be a
fair treatment of the issue.

CATA endorses the NCTA $100,000 exemption, i.e., a system vwith less than
.$100,000 in gross revenues from sulscriber fees v quld be excluded from copyright
liability. This exemption X ould clear the way for small system construction,
irrespective of the location of the system. 'Most importantly, it would alleviate
the disproportionate burden that the TPT proposal swould otherwise place on
rural and small CATV'., as demonstrated in the studies conducted by the MPAA.

EASE OF APPLICATION

One of the ' enefits of the TPT proposal is that it is easy to apply and would
eliminate the need for a royalty tribunal--a tribunal whose existence portends
continued litigation for small systems to say nothing of the constitutional infir-
mities inm oled. Rating services currently conduct coutity-wide viewing studies
whllich are available, to and have been employed by the FCC in its various
research departments. The spectre painted by 'MPAA of FCC involvement at
great burden to the public is simply nonsense.

TERMS OF ART-"LOCAL" "DISTANT" "REQUIRED CARRIAGE"

It does not appear that MIPAA either fully understands the TPT plan or is
deliberately attempting to obfuscatte it with respect to the FCC's signal carriage
rules. The modifications suggested above by CATA in the TPT proposal would
work as follows:

(1) CATVs beyond the Service Areas (Grade B contours) of all television
stations are exempt.

(2) CATVs beyond the 35-mile zones (FCC market definition)) of all television
stations are exempt with respect to any signals picked off the air or which the
FCC requires the CATV to carry. It should be noted that the FCC requiircs
carriage of local signals only upon requcst of the broadcaster. Mandatory car-
riage is, therefore, proteCtion for the local broadcaster (and his program sup-
pliers) insuring that all CATV homes in the local market will have the ability
to view the program/product.

(3) CATVs within 35-mile zones of television stations pay copyright for any
signals not required to be carried by the FCC, i.e., truly distant signals irrespec-
tive of whether such signals are obtained by microwave or not.

(4). There is an exemption for systems, no matter where located, for the first
$100,000 of revenues.

TItE SPIRIT OF COMPROMISE

The premise in which CATA submits these comments is not in any belief
that CATV owes copyright. Neither does Teleprompter. Nor do we believe that



1941

any but a very few CATV operators really believe that they owe copyright.
Whatever support is left for H.R. 2223 is grounded in the 1972 consensus agree-

nlent. We do intend to rehash, here, the low regard that the consensus agreement

deserves. We did not participate in it and are not bound by it. As such, we find

it difficult, if not impossible, to compromise our "no copyright" position.
We find it particularly difficult to do so when the MIIPAA has proved our case.

.IPAA submits page after page of 'testimony" proving that CATV carriage

plays no part in the bargaining process between prograni suppliers and tele-

vision broadcasters. Why thep should CATV pay copyright? Even giving the

most favorable light to MIPAA's "testimony", it is evident that the program

supply business is one of the few pure marketplaces left in this country:
(1) The primary factor in syndication pricing is supply alnd demand.

When there are more stations in the market, there will be more lbdders for
the program, and .accordingly, the price will be highler.-Erwvin Ezz.s,

Chairman, United Artists TV.
(2) ... since many programs compete for sale to such limited ou;tlets end

there is always more product than time available for syndicated programus,
there exists a perpetual and structural "buyers" market that is not and

cannot be affected by increases in coverage due to CATV\-Frank 'Reel,

President, Metromedia Producers Corporation.
On the one hand, MIPAA experts tell us that the number of bidders (TV

stations) bidding for limited amounts of product determines price; i.e., - ple

supply and demand. They also tell us that there is so much product for .ale,

that CATV coverage does not enter the picture. What can be concluded: that
price is the only consideration in the bargaining process. Discussion of price,

"horse-trading", if you will, is an all inclusive factor. Everything must be taken

into consideration, sub silcltio, when buying the product. Example:
The horse trader brings a horse that he paid $500.00 for to a horse auction.

In setting his price, he determines, the number of horses being sold, the quality
of horses being sold, the "horse-trading" ability of the other owners, tile delivery

charges, whether it would be better to sell the horse at a different sale where

there is less product available, etc. He puts up a sign.: "Good Horse $600.00"
A buyer sees several similar horses from $500.00 to $570.00.

Conversation:
"'I'll give you $500.00 for the horse."
"It will cost you $600.00."
'There are several like it for $570.00 adw less."
"I'll sell it to you for $560.00."
"$550.00 and you have a deal."
"Okay, it's a deal."
While several factors played a part in both the buyer's and seller's decision,

the only matter discussed was price. That is why the Supreme Court has thrice

held that the program supplier has it within his pover, in the bargaining process,

to include the benefits of distant signal carriage. Whether he does so cannot be

ascertained from pure price negotiations. Because the broadcaster seeks to have

his signal carried in distant markets, includes additional CATV coverage in

his promotional efforts (as demonstrated by TPT's previous testimony), we must

assume this is done for a purpose--to obtain additional dollars from advertis-

ers. Neither advertisers nor program suppliers will publicly admit to paying

for CATV coverage simply because they will not discuss the matter, simply

because it is against their financial interests to do so. The Supreme Court's
sophistication in dealing with this concept is evidenced in Fortnightly, Tele-

prompter and Aikcn. For those reasons, CATA cannot deviate from a "no

copyright" commitment. We do recommend to the Congress the TPT plan, as

modified herein, as a sound piece of alternative legislation.
Most respectfully submitted,

COMMfUNITY ANTENNA TELEVISION ASSOCIATION,
RICHARD L. BROWN, General Counsel.

EXHIBIT A-STUDY OF OPERATING COMMUNITY ANTENNA TELEVISION SYSTEMfS

The COMMUNITY ANTENNA TELEVISION ASSOCIATION (1) was re-

quested by the Honorable Senator John L. McClellan, Chairman, U.S. Senate
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Committee on the Judiciary, Subcommittee on Patents, Trade-Marks and Copy-
rights to prepare a survey and study of the actual operating expenses and net
income of. the nation's CATV systems.

This study was begun in mid-November. It was conducted in the following
manner.

(1) 1,000 Community Antenna Television Systems selected: From the files of
CATA, 1,000 operating CATV systems were chosen to receive a questionnaire/
survey form. These systems were chosen in the following manner:

(A) Only systems N2'O' owned by any of the top 25 MhSO (multiple system
operators) groups tere selected. This resulted in a maximum direction of the
survey forms to small and medium sized, independent CATV systems.

(B) Systems were spread geographically so that a fair representation of survey
forms went to systems within every state in the Union.

(2) What was asked of CATV operators: Operators receiving the forms were
s.ked to go into their own accounting records and complete the detailed survey

forin breaking down the actual expenses and receipts for the last complete fiscal
(calendar) year. Operators were promised that the highly confidential material
they were disclosing would not be divulged or utilized outside cf the CATA offlce
and the Senate Subcommittee on Patents, Trade-Marks and Copyrights.

(3) Who responded: By the December 1 cut-off-date, 191 survey forms were
returned to CATA; representing 19.1 percent of those survey forms mailed out.
These initial 191 survey forms were utilized in this study. The original survey
forms are being turned in to Senator McClellan with this study. Additionally;
approximately 60 late-arriving forms not included in this tabulation are also
being turned in.

(4) How the survey forms were tabulated: Listed in the survey forms were 21
categories of expenses which the typical Community Antenna Television System
accumulates in normal operation. From the 191 burvey forms turned in by Decem-
ber 10, 1973, CATA tabulated the d6ilar total within each category. CATA also
tabulated the number of subscribers represented be the expendituies within each
category, and divided the dollar total by the subscriber total to arrive at the
average expenditure per subscriber within each category.

When all 21 categories had been so tabulated, the total of the 21 individual
expense categories cas computed to arrive at the average overall expenditure per
subscriber for the year 1972.

This resulted in a known expense average for each subscriber in each system in
the study. The 191 systems bad a total of 162,336 subscribers.

The survey forms also provided the gross receipts per system. These gross
receipts for all 191 systems were added together and divided by the total sub-
scribers represented by these systems; to arrive at the average gross receipts
per subscriber for all systems studied.

(5) Refinements of the basic tabulations: Within the master study of 191
systems reporting, several sub-studies were completed. These included:

(A) A separate study of expenses and gross receipts and net profits for 42
microwave-served CATV systems;

(B) Separate studies for systems in the following size categories; 40-500
subscribers; 501-1,000 subscribers; 1,001-1,500 subscribers; 1,501-2,000 subscrib-
ers, and, 2,001-5,800 subscribers.

This group of sub-studies concentrated on the impact of the fiat 1% (proposed)
copyright fee for systems in these size groupings; to determine the ability of
systems of various sizes to absorb the proposed copyright fee schedule.

(6) Substantiation of survey summaries: All of the survey-study forms re-
ceived back from Community Antenna Operators, by CATV, are being turned in
with this master synopsis, to Senator John L. McClellan. C. .TA is also turning
in its original work sheets which it utilized to tabulate the totals from these
study and survey sheets. Verifitation of any of the synopsis tabulations is there-
fore possible by simply checking the CATA xsork sheets against the individual
survey sheets, ann re-adding/re-sabtracting of the appropriate number columns.
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CATA-COMMUNITY ANTENNA TELEVISION ASSOCIATION
MC CLELLAN COPYRIGHT STUDY WORK FORM

Number Number
Number of sub- Per sub- of subscribers

of systems Total amount Lowest Highest scriber scriber
Expense categoryf reporting for all amount amount total average Low High

1. Microwave............. 42.0 $401,117.00 $2,383 $48,600 49,149 $8.16 235 2,781
2. System manager........ 179.0 1,796, 194.00 300 26,400 157,896 11.38 40 5,800
3. System technician...... 117.0 922, 313.00 340 29, 387 122.728 8.09 61 5,800
4. System technician/

installer ............. 93. O0 738, 555.00 36 75,600 97,251 7.60 45 5,800
5. Secretary .............. 150. 0 625, 332.00 276 16,212 142.503 4.39 61 5,800
6. Office rent ............. 168.0 205,653.00 50 6,600 156,007 1.32 40 5,800
7. Head end rent.......... 148.0 93,990.00 10 3,060 136,206 .69 40 5,800
8. Electricity ............ 186.0 239,931.00 60 5,438 158,904 1.51 40 5,800
9. Insuranceltaxes ........ 185.0 628, 566.00 40 26,395 160,379 3.92 40 5,800
A. Franchise febs ........ 124.0 178,203.00 1 10,945 121,763 1.46 101 5,800
B. Pole rental ......... 168.0 392, 220.00 102 15,925 145,899 2.69 40 5, 800
C. Vehicle operations ex-

penses .............. 176.0 396, 367.00 92 7,682 156,510 2.53 40 5,800
D. Subscriptions and dues. 160.O 61,787.00 27 2,826 147,637 .42 61 5,800
E. Legallaccounting ....... 174.0 274,554.00 21 27,906 158,349 1.73 61 5,800
F. System repairs --... 185.0 659,594.00 100 37,724 160,398 4.11 40 5,800
G. Telecoltelegram........ 154.0 99,842.00 12 4,200 145,409 .69 61 5,800H. Travel expenses ....... 139.0 87,860.00 13 6,313 139,740 .63 90 5800
I. Office supplies ........ 172.0 119,490.00 18 5,534 150,915 .79 45 5,800
J. Billing/collections ...... 131.0 131,648.00 12 7,844 117,656 1.12 40 5,800
K. Advertising ........... 142.0 104,831.00 4 13,164 141,303 .74 61 5,800
L. Miscellaneous ......... 151. 0 162, 336.00 ......................

Average ........ 1155.1 ............................ .... .... 2 162,336 .................... ....
Gross revenues ............ 10, 414,877.00.
Expenses, total - -.......... 9, 166,052.00 ...................................
Average net in-
come..-................ .7 .34 ......... ........ ......................

Percent of gross
revenues ............... 4 11.44 ......................................

I Less microwave.
2 All systems total.
3 Per subscriber.
I Before retirement of debt principal, interest, and capital expenditures.

MODEL SYSTEM1-sNO. 1 (A SYSTEM W'.ITIH MIICROWAVE SERVICE FOR ONE OR MIORE
CHANMNELS)

(A) Total systems studied in report, 191.
(B) Total systems with microwave, 42 (21.98%).
(C) Total system customers with microwave, 49,149 (30.27% of total customers

studied).
(D) Model microwave system has 1,170 subscribers and is typically 7 to 8

years old.
(E) Expense category: Dollars spent

per s0ub.
per year

(1) Microwave .-- ___.__._._-----_----..--------------- $8. 16
(2) System manager- .--------- -------------- _----- ---____ 11.38
(3) System technician(s) …--------------------------------- -- 8.09
(4) System installer(s) -------------------------------------_-- 7.00
(5) Secretary (ies) --------------------------------------.--__ 4.39
(6) Office rent --------- _--------_-----__ ___.--- 1.32
(7) Head end rent ----------- --------__ ------------------- 0. 69
(8) Electricity ------------------------ 1---------------- -- .. 51
(9) Insurance and taxes ----------------------- __-__________ 3.92

(10) Franchise fee payment(s) -------------__-----..._____ .____ _ 1.46
(11) Pole rental… -------- ------------------------------------- 2.60
(12) Vehicle operating expense(s) -_------------------------------ 2. 53
(13) Subscriptions and dues ------------------------------------- _ 0.42
(14) Legal and accounting… ___--______-------- .------------- 1. 73
(15) Repairs to system ------------------ ----- ------ 4.11
(16) Telephone service --------------------- _----_----_-_-__--- 0.69
(17) Travel expenses -- __.___.__------------------ -----. 0. 0.63
(18) Office supplies .----------.----,-- .-- ---------- 0. 79
(19) Billing and collections… ----- _--------_-------------------- 1. 12
(20) Advertising ---------------------- _-_--------------------- 0.74
(21) Miscellaneous ……-----------.--__ __-------------------- ------ 1.00

Total expenses per subscriber ---------------------------.. 64. 97
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Average subscriber gross, $72.70 per yeair.
(1) for 1,170 subscribers in model system ------ _---.------------- $85, 059. 00
(2) per subscriber net after.oierating expenses for year 1972 ---- -7. 73
(3) for 1,170 subscribers, net in model system .--_----.---_____ 9, 044. 10
(4) less 1% copyright fee proposed on gross receipts -------------- -850. 59

New gross after copyright---..___--________--- -_ -_----_ 8, 193. 51
(5) Equivalent 1% off gross as percentage of net income (percent)__ 9. 40

MIODEL SYSTEM--NO. 2 (A SYSTEM WVITII OR WITIIOUT MIICROWAVE SERVICE)

(A) Total systems studied in report, 191.
(B) Total sytems studied for this model system, 191 (100%).
(C) Model system has 850 subscribers and is typically 6-7 years olds.
(D) Expenses category:

Dollars spelt per subscriber per 1]car
(1) System manager__ - _____.----------------------------- $11.38
(2) System technician(s) -------- …---------------------------- 8. 09
(3) System installer(s) -__--__--______---__ -__ -_____ 7.60
(4) Secretary (ies) _-----1---.--_---------------------------- 4. 39
(5) OffiMe re:nt ----------_-------_-------------- 1.32
(6) Head end rent ---......------------------- ----- - - 0. 69
(7) Electricity -. _-------.------------------------------------ 1.51
(8) Insurance and taxes --- _------------------------------ 3. 92
(9) Franchise fee payments -----.-- _------------- ---- - - 1.46

(10) Pole rental…2 ----------------------------- -- .2.69
(11) Vehicle operating expenses --------.--.-----.--------- ---- 2. 53
(12) Subscriptions and dues ------ _------_------------------- 0. 42
(13) Legal and accounting… -___---------------------- .1. 73
(14) Repairs to system -----.------------------------- 4. 11
(15) Telephone service ----------------------------_--- 0. 69
(16) Travel expenses --------- _------------------------- - 0. 63
(17) Office supplies ------------------------------- 0. 79
(18) Billing and collections _------------------------- 1. 12
(19) Advertising ----------------------- _ -_ _---------------- 0. 74
(20) Miscellaneous -------------------------------------------- 1. 00

Total expenses per subscriber _----_----_------------ $56. 81

Average Subscriber Gross, $64.15 per year.
(1) for 850 Subscribers in model system ------------------------- .$54, 527. 50
(2) per subscriber net after operating expenses for year 1972 -.--- -7.34
(3) for 850 subscribers, net in model system …-------------------- 6, 239. 00
(4) less 1% copyright fee proposed on gross receipts -------- _-- -_ 545. 27

New gross after copyrights _--_-_-__----------------- 5, 593. 73
(5) Equivalent 1% off gross an percentage of net income (percent)~_ -8. 97

SAMPLE SYSTEMS STUDY

To determine what changes, if anlly, occur in the net-profit category, as a func-
tion of system size (i.e. numbler of subscribers and gross revenues), a sampling
of the total of 191 systems was performed.

Systems were broken dozen, into several ena.y-to-handle categories, nd a repre-
sentative samllple within each .llub-group, category taken. Gross proceeds viithin
the category, net expenses, net profit (1) and net profit-per-subscriber were
measured. They follow:

Number of
systems Gross Net Profit/

System size sampled receipts expenses I (loss) Net per sub

40 to 500 subs ........................ 18 (9.4) $298,470 $336,697 ($38, 227) (7. 62)
501 to 1,000 subs...........18 9.4) 839, 619 755,934 83685 597
!,001 to 1,500 subs................... 13 6.8) 1,003,707 931,658 72,049 4.36
1,501 to 2,000 subs .................... 11 5.7) 1,098,344 942,138 156,206 8.54
2,000 to 5,800 subs.................... G (5.2) 1,559, 034 1, 222, 460 320, 984 12. 32

I det expenses. Includes direct operating expenses and does not include (A) prin.ipal (debt) retirenent, pa}.nent of
interest on any outstanding principal debt, (C) capital expend tures for new expansion, additions.
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It is readily apparent from the above that system size has a very direct bear-
ing on cash flow generated by the system. It should also be noted that the Nct Per
Sub (scriber) column (far right) does not represent profit; that out of this
remaining cash flow after expenses the system must retire its debt (both prin-
cipal and interest) and make capital expansions to increase the system's reach
in an ever growing community.

Copyright 1% fee-HIow It Chatnges Sample Systcems Profit or (loss)
Tile previous page detailed a study of sample systems by system size. The far

right hand column showed the net profit (or loss) per subscriber within each
system-size category as income was reported for the calendar year 1972.

We will now compare these figures with the added burden cf a 1% copyright
fee.

Within
sample- 1 percent
average Profitl(loss) copyright Net after

System size size (subs) (per sub) fee (per sub) copyrigh t

40 to 500 subs .................................... 278.55 ($7.62) $0.59 (8. 21)
501 to 1,000 subs ............................. 8.40 5.97 .60 5.37
1,001 to 1,500 subs ............-...... .......... 1,270.15 4.36 .60 3.76
1,501 to 2,000 subs ..-........-................. 1,661.91 8.54 .60 7.94

In each case, the 1% of gross revenues copyright fee proposed has a much
larger impact on the NET income (after operating expenses but before debt
retirement and capital expansions) than the 1% would imply. This impact, as
measured in this study, is as follows:

Ne[ before Net after Percentage
copyright per cop)right per reduction in

System size subscriber subscriber net revenues

40 to 500 .................................. ............ 6 21) 7.7
501 to 1,000 ...................................... 1.1
1,001 to 1,500 ........................... ... 4.36 3.76 2 13.8
1,501 to 2,000 ..................... ...... ............. 8. 54 7.94 2 7.1

I Increase in net loss.
2 Reduction.

Note: Systems of over 2,000 subscribers in our study had an average return of $12.92 per subscriber before copyrightt
mnd $12.32 per subscnber aftLr copyrght, a 4.7 percent reduction in net revenues because of the 1 percent copyright lia-
bility. The largest system so studied had 5,800 subscribers.

SYNOPSIS

CATA was requested to prepare this study so that the subcommittee on Patents,
Trade-Marks and Copyrights might have factual, current data on the truie finan-
cial picture of the small, independent Community Antenna System Operator.

To the best of our knowledge, this type of hard, factual data has never before
been gathered into one concise study by the CATV' industry. To a very large
measure, the results of this study have depended almost entirely upon the open
willingness of the small, independent operator to provide this "raw data." In
effect, -CATA asked 1,000 sistenm operators to divulge their own, confidential
financial informaition. And to divulge it not only to CATA, but to a group that
was proposing to "tax" por.t of their gross receipts !

CATA is providing not only this synopsis study of this survey, but the raw
survey forms as completed and turned in by the Community Antenna System
operators. CATA believes its synopsis talulations to be correct, but invites re-
tabulation by the Subcommittee.

The study clearly shows that small CATV' systems are performing a service
far greater than had previously been imagined. The ;ynopsis shows that the
typical system with fewer than 500 Subscribers is actually losing money ($7.62)
in itL annual operations each year. We don't sugbest that (A) the study is in-
correct, or, that (B) this is not true. We do know, however, that when a man
builds a very small system to serve typically fewer homes than 500 cable homes,
he takes upon his own shoulders those responsibilities of the system manager,

57-7G - 7. pt.3 -36
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the system technician, the system installer and often tile system secretary . . .
all rolled into one person. This reduces the out )it Socket expenditure but makes
for very-very long days for the typical small operator.

And if there is a case to be made for relief 'from the proposed copyright fee
schedule for the so-called independent, small operator, it should be with the
understanding that the small operator does not hire the vast majority of his work
done for him; he &d{s it himself. And that as a full time resident of his com-
munity, he is "Mr. Television" to his community; a man devoted to the bringing
of quality television signals to his isolated community he lives in and serves.

Anld that if . . . and that is a big if . .. lie is able to make any rate of
return on his investment, it is solely because he is providing, has provided, and
will continue to provide a fair service for a fair rate. And because he is not
afraid, or unwilling, to perform that service 18 hour. per day, 365 per year.

The study completed here indicates that there is ample reason for an exemp-
tion for Community Antenna Television System operators with fewer than 3,500
subscribers. The net rate of return per subscriber, as detailed herein, and before
any repayment of indebtedness principal, interest or additional capital expan-
sions, is such that systems with fewer than 3,500 subscribers are typically just
treading water.

And directly contrary to the off-repeated view that "small CATV systems are
goldmihes" (a few undoubtedly are . . . but the average one is not, as this
study plainly Shows), the small, independent CATV systems need all of the
relief that they can get.

CATA respectfully urges the Subcommittee on Patents, Trade-IMarks and Copy-
rights to carefully consider this study in making any final determination for
copyright liabilities for CATV systems; and suggests that if systems with fewer
than 3,500 subscribers could be re-classified as Community Antenna Systems
and be therefore exempted from a copyright fee schedule, that such be done.

CBS, INC.,
New York, N.Y., Novemnber 19, 1975.

Hon. ROBERT W. KASTEN1.EIEnR,
Chairman, Sutbcomnzittec oni Courts, Civil Libcrlics and the Administration. of

Justice, Congress of the United Statcs, CoMlmittcc oil thc Jadiciary, House
of Rcpresentatives, Washingtonl, D.C.

Dear 'Mr. KASTENENMER: In your letter of November 4 you invite me to give
the Subcommittee my views on the proposal by Teleprompter Corporation to
amend Section 111 of H.R. 2223.

At the outset let me note that this action by Teleprompter appears designed
either to forestall copyright law revision entirely-thus preserving in the cable
television field the present state of copyright anarchy from which only cable
television benefits-or to eliminate entirely the possibility that under the revised
law copyri,ht payments by cable television for its compulsory license would ever
reach a reasonable level. To appreciate the thrust of Teleprompter's proposal,
it is necessary to understand the basic unfairness-vis-a-vis broadcasting-
which lies at the heart of cable television's operation. That unfairness works
in the following way.

In any given community the local cable system and the local television broad-
cast station are natural competitors against one,nanother for audience. But under
the present copyright law the only competition between them is unfair competi-
tion. To attract audience both offer the program schedule of the television
station. The television station is subject to tile normal operation of the copyright
law and must secure permission to use the programs. The cable system neither
secures permission nor does it pay.

The cable television system also attracts payinag subscribers with the programs
contained in the signals of any other local broadcast television stations; the
cable system pays nothing for them.

It impLrts distant broadcast signals; it pays nothing for the programs
contained in them.

The cable television system also atti acts paying subscribers with the programs
mot- frequently making a, special chlarze (generally ol a per-chalinel basis)
to i, subscribers for those programs. When it originates, it also has a unique
adv;mrtage-even though under the piresent copyright structure the cable system
has to-secure permission and make a negotiated payment. The unique advantage
derives from the fact that if it is successful under the present copyright struc-
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ture in negotiating against the local station for a program, it alone acquires
the right to utilize that program. The local station does not get a free ride.
On the other hand, if the local station is successful in the competition to acquire
the program, the cable system which lost in the competition cari carry the
program as it is contained in the broadcast signal. The cable system gets a free
ride.

It is in the economic interest of the cable system to enhance the attractiveness
to its subscribers, and to its potential subscribers, of what it uniquely carries
compared to what is available to those subscribers over the air from local tele-
visien stations. The more attractive the cable television system canl make its
unique services, i.e., its own cable program originations and the imported distant
signals, the more subscribers the system will get and the smaller will be the
audience of the local television station. The smaller the audience tlhe local tele-
vision stations has, the weaker the service it is able to render. The weaker the
local television service, the stronger the position of the cable system. The weaker
the local television station, if it is a network affiliate, the weaker the television
network.

This one-way unfair competition of cable television with broadcasting is the
inevitable result of the absence of copyright protection against cable television
use for the progra'ms contained in broadcast signals.

CBS' POSITION

OBS' position is that cable television systems should be required to bargain
in the marketplace for the copyrighted programs contained in both local and
distant broadcast signals, just as broadcast.stations do. Subjecting cable tele-
vision systems to the normal operation of the television marketplace would not
involve the Congress or any governmental agency in setting rates for the cable
television's use of programs. Those rates would be set in the marketplace by
give-and-take bargaining between the copyright owner and the user. That would
eliminate the unfair competition I have referred to.

Nevertheless, in my testimony on June 12 before the Subcommittee, I gave
qualified support to the compulsory license provisions for .cable television in
Section 111. The reason, as I stated then, is that CBS has "reluctantly con-
cluded that there is just no possibility that the Congress will pass legislation
subjecting cable television to the full operation of the law." Because CBS believes
it critical that the principle of statutory copyright liability for cable system
carriage of copyrighted programs contained in broadcast signals be established,
CBS supported the compromise on the condition that the Copyright Royalty
Tribunal would be availab)le as provided by Section 801(b) to assure the possi-
bility that future royalty rates might be reasonable.

TELEPRO.MPTER'S PROPOSAL

Section 111 now includes and has long included provisions which, taken
together with other sections of the bill, would subject cabl, television to copy-
right liability for the carriage of the programs contained i, ' oadcast signals
but which would give cable television the inestimable ad.antage of havihg
a compulsory license to carry those signals at rates which cannot be regarded
as more than nominal. Nevertheless, At the eleventh-hour, Teleprompter now
makes an ill-concealed attempt to reduce its liability drastically without reducing
cable television's ability to carry both local and distant broadcast signals.

ITeleprompter proposes to make a distinction between local and distant signals
(for purposes of payment but not of permitted use). It proposes that cable pay
nothing for the programs contained in local signals. It attempts to ,ustify this
exemption by saying on p. 1 of its Memorandum that "everyone seems to agree
;that, as a mnatter of pure logic,, there is no justification for imposing copyright
liability on cable's retransmission of local signals." This is not an argument.
It is no more than an observation. A'd it is false. Copyright proprietors cer-
tainly do not agree that there is no justification for copyright payments by
cable systems that sell their subscribers retransmitted copyrighted programs
contained in local broadcasts. Broadcasters certainly do not agree. Building
on this false foundation, Teleprompter then indicates on p. 2 of its ,Memorandum
that "the entire nation is really 'local' to the network." Telepromnter concludes
from this in the,.next sentence that "a copyright owner who sells his product
to a network anticipates that the product will be viewed throughout the entire
country and is compensated accordingly." What Teleprompter unblushingly
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claims is that somebody else, like it or not, pays the bill for cable television's
free ride. As a matter of elemental fairness, cable television should pay for its
own ride. Under Teleprompter's ,cheme som2budy else should continue to pay
for it. e ,

The Teleprompter scheme would enable cable television to continue to use
local broadcast signals and network signals without any payment for them in
order to build an audience and a revenue base to enable cable to import distant
broadcast signals and to originate its own programs with Nhich to undermine .
the audience and the revenue base of local competing broadcast stations.

Iaving disposed to its owxn satisfaction of the necessity for payments for
local programming and for network programinnng, Teleprompter indicates on
p. 4 of its Memoranduin that in recommending its formula for payment for a
distant signal, Teleprompter is "extremely generous" because its formula "com-
plet;,a ignores the benefit to the originating station (and thus to the copyright
owner) of cable's carriage of distant. signals."

Because of the completely oversimplified and misleading nature of Tele-
prompter's cavalier claim that cable confers such a benefit, it is necessary at
this point to include an analysis of a hypothetical, though typical, distant
programn importation situation so as to make clear the effect of the cable tele-
vision system's free ride not only on the cable-cariried distant station, but also
on the economic interests of the other parties affected by the importation.

ANALYSIS OF TIIE E'FECTS OF CABLE TELEVISION- SYSTEM I'MPORTATION

One purpose of our analysis is to discover in a general way who pays the bill
for the distant cable television system's free ride. Another plurlose is to observe '
the distortion caused by the free ride to our general economic systemn as it applies
in this anomalous area.
(i) Effcct on the Programn Supplier

Obviously, the carriage of a program b. a cable system severely limits the
possibilities of sale of that program to a television station in the market. So,
unless the programn supplier is compensated for it, the supplier ib anllays injured
by the use of his program in any market or potential market- and every cable
television system community is a market or potential market for the pIrogralm
supplier.' The program supplier must look to the tele ision station w hose signal
is carried in the distant market for any compensation the supplier may get for
the cable system use there. This is so because under the governing copyright
structure the program supplier's only license negotiation for the use of its pro-
gram is with that television station. The supplier cannot even seek to be paid
where it should-the supplier does not have any legal means to force any pay-
ment from the cable television bystem. Whether the supplier will succeed in
getting the tehlvision station to pay for the cable s.vstem use is ill delpend on the
strength of the supplier's bargaining position vis-a-vis the broadcast station. In
some situations the supplier will succeed, in some the supplier will not.

Conlclusion.-TThL program supplicr is injtured by thc distant cable say8tcm car-
riagc unless the supplier is able to secure payment from the broadcast station
the supplier licenses and whose signal is carried in the distant community.

(ii) Effct on the Broadcast Station 'Whose Signal is Carried By the Cable Tclc-
vision System ifs the Distant Community

The broadcast station, in contracting for the prograln, still try to avoid paying
the program supplier for the cable television s3 stem's use of the program in the
distant market. Whether the station wvill succeed will depend on Its bargaining
position vis-a-vis the program supplier. In turn, when the broadcast station
deals ,vith a potential aidvertiser it will try to get a payment from the advertiser
for the distant market coverage. Whether the station will succeed will depend
on its bargaining position ls-a-vis tihe advertiser. One factor significantly affect-
i:lg the bargaining will be whether the advertiser has an outlet -hlie distant
market for its goods or services. for niithouL such an outlet the advertiser will
derive no benefit there from the increased \ie%% er exposure to the adve: tisement.

1 If it be objected that the program supplier Is not injured by the canfle system car
rlage In a community where there is no televisioni station. the answer Is that the cablle
televislon s.,stem Itself is a potential customer of the program supplier. Cable television
s.stems originatem programs of their own and free carriage b3 the cable televlsion system
of the program in question eliminates thin possbibilty of a sale by the program supplier
of the right to the cable systesn to cablecast the program.
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Additionally, of course, the broadcast station must bear the risk that no adver-
tiser will be found for the program.

Con clasion.-Tho broadcast station who8c signal is carricd is soimetimles in-
jurcd by the distant cable systcm. carriagc. When the station is not injured it
is because it is able to resist paying the program supplier for the distant com-
munity, 'the advertiser may switch its business to a competitor of the broadcast
get paid by the advertiser for the distant coimmunity.

(iii) Effect on the Advertiscr in the Program Carricd in the Distant Community
The advertiser will try to avoid paying for the cable television system's use

of the program in the distant market. Whether the advertiser will succeed will
depend on .its bargaining position vis-a-vis the station. That position will be
affected by vlhether other advertising outlets are available to the advertiser.
Faced by a denmalnd from the broadcast station for pa mient for the distant com-
munity and/or because it finds an advertiser for the progranl and manages to
station (to another broadcast station if there is one, perhaps whose signal is
not carried in the distant community) to aould paying f:r the distant market.
IIowever, ifi sonle cases the advertise. will have to pay for advertising coverage
which the advertiser does not want and which will do it no-good, e.g., when the
advertiser does not offer the advertised goods or.services in the distant market.2

Conclusion.--The adl;erti.scr is sonlctimes injured by thc distant cable sys8em
carriage. When the advertiser is not injured it is because the advertiser is able
to resist paying the station for the distant community and/or because the adver-
tiser benefits from the advertising in the distant community.

To summarize, the effect of the free ride by cable television on these parties,
each of ahoml nlust bargain in the marketplace, is: There is always an initial
economic injury to the program supplier. He tries to pass the burden to the
television station he licenses jhose signal is carried in the distant cable com-
munity. The station, in turn, tries to pass the burden to the advertiser who may
or may not benefit by the distant community carriagt. The marketplace bargain-
ing process is distorted. Those who bargain in the marketplace must involuntarily
take into account, take risks for, sometimes are injured by, the deliberate oper-
ations of an irresponsible entity \vwhich does not have to enter the marketplace
at all. The cable system bears no burden at all and remains immune from the
necessity of paying for its own vital ,peration-the importation and retransmis-
sion of programs contained in broadcast signals.

CONCLUSION

CBS believes the Committee should give short shrift to Teleprompter's eleventh-
hour sclleme either to forestall copyright law revision entirels.-thus preserving
the present state of copyright anarchy in the cable television field from which
cable television benefits-or to eliminate entirely the possibility that .,nder thed
revised law colpyright payments by cable television for its compuls.,y license
Nxuuld ever reach a reasonable level. CBS supports the present compru:nise com-
pulsory license provisions for cable television of Section 111, on thc condition
that the Copyright Ro.alt. Tribunal would be available as provided by Section
801(b) to assure the possibility that future royalty rates might be reasonable.

Sincerely yours,
ROBERT V. EVANS,

Vioc PMrsildct and Gcncrat Counsel.

To: The Honorable Robert E. Kastenmeier.
Fronm: Jack Valenti, President, The Motion Picture Association of America, Inc.,

and President, The Association of IMotion Picture and Television Producers.
Re: The Teleprompter Inc. proposal to the copyright bill, H.R. 2223.

This memorandum is in response to your letter on November 4, 1975, inviting
our comments on a p)ropoanl submitted informally to the staff of your Subcom-
muittee, by Teleprompter, Inc., as a possible amendment to certain sections of the
pending Copyrighlt Bill, H.R. 2223.

2 When the ndvertiser's goods or services arc..pot available in the distant market at all.
or are not nvallhble on the same terms advertlked. the advertiser mav be injured in ann
other way by the advertising coverage there--the advertiser may have to contend with
the wrath of disappointed potential customers.
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The members of this Association, the members of the Association of Motion
Picture and Television Producers, Inc., and the Committee of Copyright Ouers,
who together represent the major copyright owners of materials that are viewed
over television and cable in the United States, appreciate your courtesy in in-
viting our views.

The Teleprompter proposal, wholly apart from its merits or demerits, has been
surfaced after the conclusion of the Subcommittee's formal hearings involving
public witnesses. None of the parties concerned,'with and affected by section 111'
and chapter,8 of the bill, have had the opportunity to testify before the Subcon-'
mittee in open session on the one hand to explain and justify the proposal, and
on the other to analyze it and present its alleged deficiencies.

We have nevertheless, upon receiving your letter, sought to comply in the hope
that this memorandum and its attachments, will be carefully considered by the
Members of the Subcommittee, and of course be made a part of the formal
record.

We have engaged the services of a distinguished constitutional authority to
analyze and comment upon the legal question raised as part of the Teleprompter
proposal.

Additionally, we have requested one of the most respecten and widely recog-
nized economic research firms in the Nation to analyze the michanics and thrust
of the Teleprompter formula in an effort to determine how it would operate,
whether it is a practicable and workable idea in the marketplace, and what would
be its economic and fiscal effect on various classes of cable systems, on copyright
proprietors, and on the public interest.

The Teleprompter proposal c6nsists of three parts:
(a) a memorandum by Professor Ernest Gellhorn of the University of Vir-

ginia concluding that certain provisions of H.R. 2223 concerning copyright
Royalty Tribunal are "vulnerable to constitutional attack under the due process
clause";

(b) texts of amendments to the bill which would eliminate the Tribunal's
jurisdiction over cable copyright liability and the initial rate schedule in the bill
and substitute for them a rather complicated cable-copyright formula; and

(c) a memorandum by the Teleprompter Corporation purporting to explain
the formula.

Here is our response to your letter:
1. With respect to the Gellhorn legal memorandum, we submit a memorandum

prepared by Professor Louis H. Pollak, Albert li. Greenfield Professor of Law
at the University of Pennsylvania Law School, formerly Dean of the Yale Law
School, and a recognized authority on constitutional law. This legal brief by
Professor Pollak expresses the opinion that the provisions of the bill to which
Professor Gellhorn takes exception are constitutional.

2. With respect to the Teleprompter proposal, we submit a detailed and ex-
haustive analysis of that proposal by National Research Associates, Inc.

This analysis has determined that the Teleprompter formula:
Will tend to shift copyright liability from the larger systems to the smaller

systents. It does t.his by exempting many larger cable systems from any copy-
right liability, pushing the burden of copyright payments to smaller and medium-
sized systems, payments which in a number of instances are larger than what
they would pay under H.R. 2223.

Will exempt substantial numbers of cable systems and their revenues from
all copyright liability.

Will reduce the overall copyright liability of the Teleprompter Corporation
by some 13 percent.

I ambiguous, and internally illogical, andul would be a formidable adtn:nistra-
tive burden.

The Teleprompter proposal also has these additional deficiencies:
1. The text of the Teleprompter amendments to carry out the formula con-

flicts with the text of the explanatory memorandum. They contradict each otber.
2. A major element of the Teleprompter formula is the rate base (basic 'Auh-

scriber fees of cable systems) whic may be a valid element in today's market,
but which is unlikely to be valid in the marketplace in the future.

3. The formula is deficient in exempting network signals and local sinals
from copyright liability:

(a) The formula erroneously exempts such signals because ft ignores the basis
on whlich television advertising fees iJe computed and copyrighted programs
are negotiated with buyers.
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(b) The formula erroneously exempts such signals because it ignores the
copyright concept of a separate payment for each commercial use.

4. The formula, if made a part of the Copyright Bill, would give the Com-
merce Committees an appropriate basis for claiming jurisdiction over H.R. 2223.

If the Teleprompter formula has any validity, the Company is free to submit it
to the Tribunal for its consideration in making rate adjustments. The formula
does, however, highlight two essential facts: it recognizes the substantial per-
centage of television broadcasting revenues devoted to procuring programs, and
it acknowledges cable's liability for copyright.

The formula would give cable systems a shield of apparent copyright liability
but, in practice, allows them to continue to act as parasites, living off the broad-
cast industry and copyright holders.

The cable television industry has become "big business" and is on the way to
becoming much much bigger. The Department of Commerce estimated 1974 cable
revenues as $590,000,000 and pre 's that 1975 cable revenues will be three-
quarters of a billion dollars. (U.S ,adustrial Outlook, 1975, U.S. Department of
Commerce,-pp. 311-312)

Under the fee schedule in H.R. 2223, cable would pay less than i% of its reve-
nues for programming-the one product which is indispensable to it. Yet, Tele-
prompter acknowledges in its explanatory memorandum that broadert.rting pays
thirty times that much of its revenues for program material. The NERA report
states that 28 percent of broadcasting revenues in 1974 was devoted to program
procurement.

The NERA report points out that the Teleprompter company's own copyright
payments would be reduced by more than $135,000 annually if its formula re-
placed the pending bill's graduated rate schedule. The Teleprompter systems
represent 4.5 percent of the nation's total cable systems. Thus, if a projection of
the Teleprompter formula were to be made to all cable systems, a 13 percent slice
in total copyright revenues nationally would take place. The effect is to cut nearly
$1 million from the initial annual copyright revenue provided by the graduated
rate scale in the bill.

Please keep in mind several crucial facts:
Fact 1: The original McClellan fee schedule was arbitrarily cut in half.
Fact 2: If Teleprompter has its way, the already reduced fee schedule swould

be cut still further, by at least 13 percent.
Fact 3: If that occurred, the total liability for copyright for all copyright own-

ers (not just films and TV material, but also sports and music) would be about
$6 million annually, for an industry with revenues today of some $700 million
annually.

I. TIHE FORMULA IS CONFUSING AND COMPLEX AND CONFLICTS WITH THE EXPLANATORY
STATEMENT

A crucial element of the Teleprompter formula is that copyright is to be inm-
posed only in the case of signals a cable system is not required to carry. Put
ar other way, all signals (programs) that the Federal Communications Commis-
sion requires a cable system to carry are to be exempt from copyright liability.
But Teleprompter's explanatory memorandum says something else: local signals
will be exempt from copyright while non-network distant signals will be subject
to copyright.

Obviously, the formula text and the explanation contradict each other. De-
pending on the television market and other factors, some cable systems are re-
quired to carry what would normally be classed as distant signals. At the same
time, some cable systems carry, but are not required to carry, local signals.

'Thus, the formula text fails to distinguish between local and distant signals and,
iN. fact, imposs copyright liability for some local signals and at times exempts
distant i,,;'als.

This contraCdition and incenrfstency is alsd apparent when basic sub- -riber
revenues are multiplied by copyright owner's percentage shale and the total is
multiplied by 100. The result converts percentages into whole numbers which
produces astroliomical copyright liability for, a number of cable systems. Clearly
such systems would strongly protest such a formula.

One other contradiction exists. The second element of the formula is based on
all broadcasting (radio as well as television) revenues and program expenses.
Yet the explanatory memorandum speaks in terms of television revenues and
broadcast expenses. While this additional conflict is obviously not fatal, it does
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evidence the lack of careful consideration that went into putting the Teleprompter
package together.

Another example of the complexity of the formula is the burden that swill fall
on the FCC in certifying once every three months which signals are subject to
liability and the "popularity" of each of those signals on a county-by-county
bdsis. With more than half of the 3,200 cable systems subject to copyright liabil-
ity, and assuming an average of two distant signals per each system, the FCC
would be required to liake 14,080 detcrntinations annuallly, each of hllich could
be the subject of a dispute.

Finally, the formula gives cable television a special incentive to petition the
FCC to increase the number of required signals. Stuch a proccdurc grants cable
additional signals with which to attract cable subseribur8 but the direct cffcct will
be a reduction in copyright liability. In other words, cable will enjoy a double
benefit-one of which is circumvention of copyright.

II. U81NG BASIC CABLE SUBSCRIBER FEES AS A PERMAAN.NT ELEMENT OF TIHE FORMULA
IS INVALID

The first element of the formula is basic subscriber re% enues received 1,3 a cable
,system. The Teleprompter proposal would therefore lock into law, as the rate
base, an element which is not likely to be a valid base for the future.

As admitted in oral argument before the Supreme Court in United States
v. Midwest Videc (406 U.S. 649, 1972, reported in 40 Law Week 3509), as cable
advertising revenues increasc, basic subscribcr fees can be rcduccd. In short,
w(dvertising revenutts ill be tused to provride basic subscribcr scrviccs.

Another means of reducing basic subscriber fees is through the use of pay cable.
For example, a cable system can sharply reduce a $6 a month basit cable sub-
scription fee as an inducement to the basic cable subscriber to become a pay-
cable user for fees that range from $9 to $12 per month for the pay cable channel.
Indeed, at the 1975 National Cable Television convention in New Orleans, panel
participants explained this polic$y as an effective means of securing pay-cable
subscribers whose higher subscription rates Xould sharply increase cable system
revenues.

These are just two methods of circumventing copyright lilJility under the
Teleprompter formula. Doubtless, cable systemls will find others. This is not to
denigrate cable systems for doing so. They have a product to sell, and they will
use means available to them to promote cable in the .arketplace. But copyright
owners should not be penalized., and cablc copyright liability effccticcly nullificd,
because the methods of merchandising cable tclevision change.

The Register of Copyrights testified before the Subcommittee on October 30,
1975, that she does not favor giving the Tribunal the power (as H.R. 2223 pres-
ently 'does). to change the rate base from basic subscriber revenues to another
base: "In our opinion, this is a legislative function that should not be delegated."
(Draft of Second Supplementary ,:eport of the Register, chapter V, page 30).

The Register did not state whether her opinion is based upon constitutional
grounds or policy reasons. On either basis, she is incorrect.

Professor Pollak, in his attachcd menlorandumn, has already nlade clear beyond
any doubt that ratc-mlaking is a function which nmay bc dclegatcd. More import-
antly, the standard of "rcasolablcncss", without any furthcr celbcllishlmclnt, is
a constitutionally acceptable standard tchcnA Congrscs delcgatcs a t'atc-making
authority. (See pages 6-8 of Professor Pillak's memorandum, attachment A,
and cases cites therein.)

As a policy matter, there is no justification for not delegating to the Tribunal
the authority to determine an appropriate rate base. Tile Supreme Court has
recognized that prescribing rates involves several steps, generally two primary
steps in determining a fair rate of return:

(1) the determination of the rate base, and
(2) thQ adjustment of the rate schedule. (See FPC v. Natural Gas Pipeline Co.,

315 U.S. 575, 1942.)
In short, the administrative agency is best suited to determine the rate base

i:. adjusting rates, and this rate base may change from situation to situation.
(See Permian Basin Area Rate Cases, 390 U.S. 747, 19)68.)

Consistently, Congress hlas recognized that market. situations change and that
it does not have the expertise or time to determlil. rate bases and has, therefore,
delegated that authority to administrative agenL3 discretion using a standard
of reasonableness. Examples of this delegati,:. :i.clude the FCC for wire and
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radio common carriers ("just and reasonable", 47 U.S.C. § 205); the Federal
Power Commission for natural gas company rates ("just and reasonable", 15
U.S.C. § 717c); the Interstate Commerce Commission for common carriers of
passengers and property ("just and reasonable", 49 U.S.C. § 1(5); the Civil
Aeronautics Board for air carriers, ("just and reasonable", 49 U.S.C. § 1374);
the Federal Maritime Commission for vessels in commerce ("just and reason-
able", 46 U.S.C. § 817) ; and the Postal Service and Postal Rate Commission for
postal rates ("reasonable and equitable", 39 U.S.C. § 3621).

,Therefore, the Tribunal may be delegated authority constitutionally, to change
the rate base. As a policy matter, the Tribunal should have the authority to
determine the rate base for cable copyright because Congress has neither the
time nor expertise to determine a fair rate base. The marketplace, especially for
cable, is fluid and what may be a fair rate base today is not likely to be
reasonable tomorrow. Changes may be made in subscriber rates having the effect
of hiding or sheltering from copyright liability, revenues that are properly
allocable to providing the basic cable service to subscribers.

III. THE FORMULA IS DEFICIENT IN EXEMPTING NETWORK SIGNALS AND LOCAL SIGNALS
FROMI COPYRIGHT LIABILITY

A. The formula erroneously exempts network and local signals because it
ignores the basis ol, which advertising fees are coo,puted and copyrighted pro-
grams are negotiated wtithl buyers.

The Teleprompter formula excludes network signals and required signals
from copyright liability on the assumption that advertisers pay broadcasterq
for cable coverage and broadcasters, in turn, pass on this compensation for cable
coverage to copyright holders. These assumptions are false, and the formula is
therefore also deficient in this respect.

1. Advertisers Do Not Pay for Cable Coverage
Network officials and advertising time buyers assert that cable coverage is not

a factor and is not weighed in determining national network or spot program
purchases.

The executives of five major purchasers of national advertising time on the
three networks totaling some $434.5 millions annually, affirm that there is no
breakout for and no specific charge in the rate card or any allocation in the
advertising budget for cable coverage.

Harry Schroeter, vice president-communications for Nabisco, Inc., and former
chairman of the Association of National Advertisers, says that advertisers have
very little interest indeed in the audience reached over cable through importa-
tion of distant signals.

Richard A. R. Pinl;ham, Chairman Executive Committee of Ted Bates & Co.
(tihe sixth largest advertising agency with $136.5 million in television advertising
billings in 1974) said that in 'his company the subject of cable coverage is not
considered or discussed with any of his advertising clients.

Harry D. Way, manager of media planning for Colgate-Palmolive-Peat,
a buyer of $76.5 million of national television advertillng, says that cable coverage
is not considered in their buying (of advertising) and selli:lg (their product)
operations.

Peter Bardach, vice president and director of broadcasting for Foote, Cone &
Belding, a major agency that buys time for Lever Bros., which spends $81
million annually for television advertising, says that in none of his agency's
purclases (of national television advertising) is cable coverage considered or
even discussed; the price of the spot or program purchased is based solely on
its assumed total circulation.

R. L. Condit, media director for Proctor and Gamble. the largest dollar volume
television advertiser in the country, says that P & G considers it impossible to
quantify any percentage of their advertising budget for cable coverage. (See
attachment C for additional details.)
2. Networks Are Not Paid for Cable Coverage

Max Buck, vice president for national sales for the NBC lTetweo'k states
unequivocally that he "never even discusses cable coverage" 'wvith -n adver.
tiser) :or does he recall ever having been asked any questions about it.

Jo;.. Cowden, assistant to the President of CBS Television Network, and Jay
Eliasberg, vice president of CBS Television Network Research, concur in Mr.
Buck's statement and agree that (network) sales are noNv "individual negotiti-
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tions" per spot and are based on the total number of homes reached and the
"quality" of the program. (See attachment C for additional details.)
S. Copyright Owners Are Not Paid for Cable Coverage

(1) Statements of eleven program buyers and sellers, some with twenty and
twenty-five years' experience, refute the cable industry contention that televi-
sion stations and t; ir plrogram suppliers are able to charge more to their buyers
because of the increased audience available through cable carriage.

(2) Stations do not and cannot obtain incre. sed advertiser payments for
cable carriage to additional homes beyond their market. Advertisers buy time
on the basis of Neilson or ARB reports of that area where the station delivers
a majority of Lhe viewers (the Area of Dominant Influence or the Designated
Market Area).

a. Homes beyond that area are of no interest to local advertisers;
"Local advertisers are interested only in viewers in the metror,olitan area

in which they conduct their business, recognizing that th" customer potential
fromn distant homes is marginal at bcs8t"--Ient Replogle, President, Metrome lia
TV.

"Additional viewers hundreds of miles away are not a market fo- local adver-
tisers, nor will they pay for the privilege of cxposing their mcessagcs to these
far-away viecwers"-Craw ford Rice, V.P., KSTW-TV, Tacoma.

b.. National and regional advertisers. covering the markets they choose by
buying exposure to numnerous ADIs, will not pay more simply to have that ex-
*p6osure duplicated:

"Homes outside this station's ADI simply do not figure in the price of adver-
tising"-James Terrell, Cllairnlan, A.ssociation Independent Television Stations.

"A dvertisers are value cons.cious and will not pay for wasted coverage or for
coverage that is not measured by audience ratings n ithin the immediate market
area"-Frank Reel, President. Metromedia Producers Corp.

"Approximatel3 142 (of the 170 cable systems carrying WGN) are located be-
yond the Chicago ADI. .... (T)hc price of advercrtising purchased on our station
reflects only the hotuns wCc reach within the ADI"-Sheldon Cooper, Vice Presi-
dent and Station Manager, WGN, Chicago.

(3) Program suppliers do not and cannot receive additional money from
stations whose signals are picked up by cable systems.

a. The number of cable households reached is irrelevant in setting a program
pric .

"In determining a sale price, we analyze (the history of sales in that market,
market rank, number of competing stations, our costs, the buyer's needs). The
sale price has no relationship to the number of increased cable ricwcrs"-Keith
Godfrey, Executive Vice President, MCA-TV, Los Angeles.

"Cable carriage in enlarging distant audiences plays no part in price deter-
mnination at all. The primary factor in syldication pi icing is sutpply and demand.
When there are more stations in the market, there will be more bidders for
the program, and accordingly the price will be higher"--Erwin Ezzes, Chairman
and CEO, United Artists TV.

b. The money that can lie spent on program busing is diminished when station
revenues are larmed by audience fragmentation due to cable carriage of distant
signals:

"If a cable system carries a program from the bigger markete to the smaller
markets, syndication therein becomes diffiullt because cable importation reduces
the value of the program to the buying station. As a result .. . a television
station may refuse to license a sylndicatcd( program o) may license it only by
paying a lower price . . . because its potential audicnce has been or wil be
eaposed. . "-F-rank Reel. Pres., Metronmedia Producers Corp.

"A network acquires rights to the'whole United States, and would riot pay
more Inone~ for cable retransmissi6ns, especially since netAwork affiliates are
faced with competition for their own local spot commercials when the same
programs are imported by CATV with the local spLt commercials of the distant
stlion."--Erwin Ezzes.

"The only time CATT' audictc8 are discussed in program negotiations ie when
a buyer seek s to depress the price of a program because part of his pote,?:al
audience has already been cwroscd to the program or series by .CATV"-Frank
Reel.

"Cable brings to (Johnstown and Altoona) the signal of WTAE-TV in Pitts-
burgh, a station that is 75 to 100 miles away from ... the area served.... The
Pittsburgh station can't sell this coverage, but the viewers watching its pro-
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gram, obviously, are not watching the local stations . . . In short, cable has
fractionalized the local viewing audience.... Or look at Binghamton, New
York . .. " - share of audience vifewing signals other than those in the market
has risen -. n 2% in' Novcember 19613 to 25% in May 1975.... The reason?
The growth uv cable systems in the area, systems that import three signals from
New York City 200 miles away and additional signals from Syracuse and Wilkes-
Barre-Scranton." George Ioehler, President, Gateway Communications, Cherry
Hill, N.J.

c. The economics of program marketing insulate program buyers from higher
prices:

"There are only a limited number of stations in each city and . . . the all-
important time left for non-network programing is severely limited. Accordingly,
since many programs compete for sales to such limited otutlets and there is always
more product than: time available for syndicated programs, there exists a per-
petual. and structural "buyers" market that is not and cannot be' affected by
increases in coverage due to GATV."--Frank Reel.

(See attachment D for the complete statements.)
B. The formula erroneously exempts network and local signals because it ig-

nores the concept of a separate payment for each commercial use.
As already pointed out, the Teleprompter formula exempts from copyright,

network signals and required signals. These exemptions ignore the traditional
concept of copyright law of a separate payinent for each commercial use.

As the Register of Copyrights so well explained in a letter to Senator John
McClellan last year:

"The Constitution directs Congress to legislate to secure to authors exclusive
rights in their writings. Reward to the author and his legal successors is essen-
tial to stimulate creativity. We are all enriched by this creativity. It is surely
not too much to expect that some payment to copyright proprietors will be made
for commercial uses of copyrighted works."

Or as the Supreme Court has formulated the reason for copyright:
"The economic p)hilosol)hy behind the (constitutional) clause empowering Con-

gress to grant patents and copyrights is the conviction that encouragement of
individual effort by personal gain is the best way to advance public welfare
through the talents of authors and inventors in "Science and useful Art." Saecri-
ficianl days devoted to such creative activities deserve rewards commensurate with
the services rendered." (Mazer v. Stein, 347 U.S. 201, 219, 1954)

The right of copyright should not be sacrificed to every other right-nor should
it ever be sacrificed to economic or technological expediency. To quote again the
Register of Copyrights: "The bIasic human rights of individual authors through-
out the world are being sacrifled more and more on the altar of... the tech-
nological revolution."

Cable systems use network signals and required signals as imeans of attracting
subscribers and promoting their inldustry. They should be required to pay copy-
right for all signals they carry.

IV. THIE FORMULAj WOULD GIVE THE COMMERCE CONMMIITTEES AN APPROPRIATE BASIS
FOR CLAIMING JURISDICTION OVER H.R. 2223

Under the formula, the FCC is required to certify every three months to the
Register of Copyrights the "copyright owners' percentage share" which is deter-
mined by dividing all broadcast revenues into all 'roadcast program e.s."..ses
and multiplying the result by 100. The formula also requi::es the Commis ', , .'
certify, on a quarterly basis, the market share ("prograni popularity") of %'c'~
signal carried by the cable system which is subject co copyright liability. The F.EO:
is therefore given the duty of collectirg or obtaining program ratings on a signal-
by-signal and county-by-county basis, or else;, sing the literal language of the
formula text, collecting or obtaining total viewiig hours on a signal-br-signal and
coutity-by-county basis.

The formula would therefore impose on the Commission speelfie naandatory
duties; it does not simpiy rely upon existing duties of the Comnmiss.on to trigger
automatically the operation of certain provisions of the copyright revision bill.
Since jurisdiction over the FCC is vested in the Senate-Committee on Commerce
and the House Committee on Interstate and Foreign Commerce, these committees
could appropriately assert jurisdiction over the bill. This assertion would further
delay the passage of the bill and likely insure that no copyright bill would be
enacted this Congress, especially since it now appears that the Subcommittee is
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not likely to begin markup before mid-January, 1976, and the Congressional
leadership has announced its intention to adjourn the 94th Congress on October 2,
1976.

* [Attachment A]

OPINION AS TO THE CONSTITUTIONALITY OF CERTAIN PROVISIONS OF H.R. 2223

INTRODUCTION

Now pending before a sub-committee of the House Judiciary Committs. is
H.R. 2223, a bill "for the general revision of the Copyright Law." This bill in its
major aspects parallels S. 1361, which was approved by the Senate in tht Second
Session of the 93rd Congress. If H.R. 2223 is enadted into law, Congress will
have finally completed comprehensive overhaul of the Copyright Law of 1909-
a major revisory effort which Congress initiated twenty years ago.

In a Menmorandunm dated October 14, 1975, Professor Ernest Gellhorn has ad-
vanced the view that certain provisions of H.R. 2223 are "[a]s presently
drafted . . . unnecessarily vulnerable to constitutional attack under the due
process clause." At the request of counsel for the Motion Picture Association of
America, I have examined the challenged provisions of H.R. 2223 in the light
of Professor Gellhorn's tlemnorawedum. In my judgment, these provisions are
secure against constitutional attack.

TIHE CHALLENGED PROVISIONS OF II.R. 2223

The provisions of II.R. 2223 to which Professor Gellhorn's lMcmorandum is ad-
dressed are those relating to the unauthorized interception and secondary trans-
mission by cable television of authorized primary television transmissions of
copyrighted matter. These i,rovisions---embodied in S. 1361 and now brought for-
ward to H.R. 2223-seek to cure the anomalies introduced into the copyright sys-
tem by the Supreme Court's determination that the present Copyright Law affords
the copyright owner no protection against cable television's unconsented and
highly remunerative dilution of the copyright.1

In order to protect the copyright owner, while simultaneously encouraging
cable television's dissemination to a wider public of copyrighted matter which
has been televised, H.R. 2223 utilizes the "compulsory license"-tihe device which,
with respect to copyrighted music which the copyright owner has permitted to
be recorded, has been a central feature of the copyright system ever since 1909.

Section 111 of lI.R. 2223 recites the conditions under which a primary tele-
vision transmission of copyrighted matter is subject to a compulsory license
authorizing a secondary transmission by cable television. Section 111 (d) (2) (B)
establishes a scale of royalty fees for such secondary transmissions-a scale
which is graduated in relation to the quarterly gross receipts of the cable system.
The scale is that contained in Section 111 of S. 1361 as adopted by the Senate in
1974.

The adequacy of the royalty fees established-in S. 1361, and now appearing in
H.R. 2223, was one of the most sharply contested issues in the Senate Judiciary
Committee's consideration of S. 1361. In the sub-committee version of the bill,
the fee schedule was twice what the full committee ultimately agreed upon:
the original fee schedule was, as Senatc(, Tunney obserl ed, "cut in half by a two-
vote margin during the full committee markup of the copyright bill," an action
which the Senator opposed because in his "judgment the original fees were quite
modest in terms oV the costs impot. ipo!' the cable operators and reasonable
w'v" respect to tihe interests of the copyright . wners." 2

But although-tbe Senate Judiciary Committee was closely divided on the ade-
quacy of the particular royalty fee schedule written into S. 1361 (and now lepro-
duced in H.R. 2223), they were united in the view that the schedule should be

1 Fortnightly Corporation v. United Artists Television, Inc. 392 U.S. 390 (1968); Tele-
nrompter Corporation v. Columbia Broadcasting System, 415 U.S. 394 (1974). See Cable
I'eleision and Coptlrighlt Ronlaties, 83 YALT, . .. 554 (1974).

2 Copyright Law Revision, S. Rep. No. 93-0983. 93rd Conr. 2nd Sess.. p. 217 (Additional
Views of Se rtor John V. Iunney). Comri..re the assessment In Cable, Copyritlht. Comrn-
rmuitcationfs Controresy, 24 CLEVE. STATE L. REV. 107. 145 (1975). that S. ]361 as It
emerged from the Senate Judielary Committee was "a clear victory for CATV." The
royalty schedule contained In S. 1361 as adopted. and niv contained in II.R. 2223. calls
for a "total royalty fee" of o2% of a cable operator's quarterly gross receipts up to
$40.000, rur.ning up o a maximum "total royalty fee" of 21/ % of quarterly gross receipts
In excess of $160,000.
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subject to mandatory periodic reappraisal. In this way, the Senate Judiciary Com-
mittee contemplated that the new Copyright Law would avoid imposing a perman-
ent economic strait-jacket on copyright owners and on the cable television indus-
try. The problem was well understood by the Senate Judiciary Committee hpcause
of its familiarity with the fixed statutory royalty which has governed tile com-
pulsory license for recordings of copyrighted music since 1909. For lack of any
required periodic reappraisal of the 2-cents-per-recording legislated in 1909, the
royalty has been frozen at that level for over six decades. Not too surprisingly,
S. 1361 (here again emulated by H.R. 2223) called for a substantial increase in the
1909 recording royalty. Moreover-and of greater relevance to the cable television
provisions of S. 1361 and Il.R. 2223--. 1361 (again followed by H.R. 2223) also
mandated periodic reappraisal of the recording royalty, and by the identical
process to which, under the bill, the revision of the cable television royalty
schedule is committed. It is that process, initially elaborated in S. 1361 and now
reaffirmed in H.R. 2223, which Professor Gellhorn calls into question.

The process questioned by Professor Gellhorn is, in its essence, a very simple
one. Two years after the effective date of H.R. 2223,-and at five-year intervals
thereafter, if requested by a copyright owner or user-the Register of Copyrights
is to convene a Copyright Royalty Tribunal composed of three members of the
American Arbitration Association nominated by that body.3 The Tribunal is
directed to hold hearings at which interested parties may appear by counsel.
And on the basis of the hearings the Tribunal determines whether the royalty
rates and/or rate bases specified by Section 111 (or by a prior Tribunal's adjust-
ment of the Section 111 rate and/or rate base) "are reasonable." Section 801 (b).
The Tribunal's determination (which is to be reached within a year) "shall be
in writing and shall state the reasons therefor." Section 804(d). Each such
determination is to be transmitted to each House of Congress. If the Tribunal's
determination recommends an adjustment of the prevailing royalty rates or
bases, that recommendation is to go into effect on the one-hundred and eighty-
.first legislative day after transmittal, -unless within ninety days of transmittal
'either House of Congress adopt[s] a resolution stating in effect that the House
does not favor the recommended royalty adjustment," in which event "such
adjustment . . . shall not become effective." Section 807(a).

DISCUSSION OF THIE ASSER'IED CONSTITUTIONAL DIFFICULTIES

The compulsory license has been an important instrument of copyright policy
and practice since 1909. For more than six decades, the several constituencies
which comprise the music industry have operated within its ambit and thus sub-
ject to a flat, legislatively determined, royalty. Whatever may be said as fo the
wisdom of these arrangements, they do not appear to have been the subject of
any' serious constitutional question.4

Aware that the inflexible 1909 royalty has spawned consequences which, while
not heretofore provoking any constitutional challenge, have been detrimental to
the copyright system, the Committees responsille for S; 1361 and H.R. 2223 have
sought to soften the perceived rigors of the compulsory license system both as
applied to the familiar field of musical recordings and as applied to the new field
of cable television. Yet, curiously, it is the attempt to ameliorate the rigor of the
present statute which is said to pose constitutional difficulties:

(1) The first constitutional difficulty identified by Professor Gellhorn's
Afenorandinmt is the asserted opacity of the term "reasonable" as employed in
Section 801(b) to guide the Copyright Royalty Tribunal in determining whether
to recommend an adjustment of the royalty rate or base. "Reasonable" may or
may not be thought to be self-defining; but it is, in any event, a venerable statu-
tory standard often sustained by the Supreme Court (as, for example, in phrases
such as "just and reasonable" 5). Indeed, as the Court of Claims recently observed,
"The standard of reasonableness has... become the mainstay of our law."°

3 A nominee is subject to challenge, for cause shown, by an interested party. Section
803 (a).

4 See I Nimmer. Copyright (1975 ed.) { 7.
G See. e.g., Tagr Bros. & 'Moorhend v. United Stntes. 2R0 U.S. 420 (19.30); Federal Power

Commission v. Natural Gas Pineline Co.. 315 U.S. 575 (1942): Montana-Dakota Public
Utilities Co. v. Northwestern Public Service C. 341 U.S. 246 (1951).

° "The great function in the law of the v .rd 'reasonable" is to enable a standard ol
decision to be accommodated to all circumstances. 'Reasonnble'. ~t.d for this purpose,
has served In legal Instruments at least-since Magna Carta. In which King John under-
took not to levv 'more than a reasonable aid' or tax to raise a ransom for his person.
The standard of reasonableness has since become the mainatay of our law." National Steel
and Shipbuilding Co. v. United States, 419 F. 2d 863, 876 (1969).
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Objection to "res.sonable" may perhaps be taken on some aesthetic level, but
hardly on the ground that it offends constitutional norms.

The point, of course, is not that, in the formulation of statutory standards for
the guidance of agencies doing the legislature's bidding vagueness is to be prized.
The point is that in many instances-and the proportion of these instances
increases with the complexity and multiplicity of the jobs government under-
takes--categorical delineation is an illusory objective. The point is succinctly
illustrated by a comment made by Professor Kenneth Culp Davis on a sequence of
two New Jersey cases:

In the first case, decided.in 1949, the New Jersey Supreme Court invalidated,
for lack of adequate standards, a statute providing for compulsory arbitration
of 'labor disputes between a public utility seized by the governor and the employ-
ees of the seized utility.' The New Jersey Legislature then passed a new com-
pulsory arbitration statute, directing the arbitrators to "make a just and rea-
sonable determination of the dispute," and outlining a number of amorpliouisly
contoured sub ingredients of "just and reasonable" which were to be taken into
consideration by the arbitrators.8 The New Jersey Supreme Court upheld the
new statute, finding the-new standards "adequately definitive." I

Professor Davis, plainly skeptical of the first decision, welcomed the second,
but wholly disagreed with its rationile:

The protection against arbitrariness did rot lie in the statutory standards;
it lay iia the procedural safeguards, especially in the requirement of written
findings of fact "upon the issue or issues." '0

In similar fashion, Section 804 of H.R. 2223 requires the Copyright Royalty
Tribunal to proceed with procedural regularity and to render a decisiodn which
"shall be in writing and shall state the reasons therefor."

(2) Professor Gellhorn's Memlorandum also takes exception to the composition
of the Copyright Royalty Tribunal. The asserted defects are two-fold:

The first of these is that the Tribunal has no continuity of membership.
Because of this, so it is argued, the Tribunal members will not acquire the
case-by-case expertise which could over time give content to the statutory stand-
ard. The argument has a superfici,,; appeal, but it is an appeal which loses much
of its weight when it is recalled that the Tribunal will only be convened to
consider adjustment of the cable television royalty schedule at five-3ear inter-
vals.' Of course, a plausible case can be made for constituting the Tribunal as a
continuing body on a stand-by basis; but it would be extravagant to contend
that such an elaborate structure is constitutionally compelled."

The second objection to the Tribunal's composition is that the Tribunal is to
be selected frow. members of the American Arbitration Association. "Arbitra-
tion," says Professor Gellhorn, "involves no tradition of adherence to precedent
or to some consistent principle of decision. It treats each case on its own bottom
and therefore evolves no reliable way to handle future cases." (Gellhorn Mcnmo-
randunt, 1). 9).

With all respect, Professor Getlhorn's strictures about arbitration seem some-
what beside the point. The fact that the Tribunal is to consist of persons with
broad arbitral experience does not, of course, show that their role as Tribunal
members is to be urbitral in nature. With equal justice, it could be argued that
Article 4 of the Statute of the International Court of Justice is defective insofar
as it vests the critical responsibility of nominating Judges of the International
Court of Justice in "the national groups in thie*Permanent Court of Arbitration."
It is H.R. 2223, not membership in the American Arbitration Association, which
defines the function of the members of the Copyright Royalty Tribunal. Their
function is not ,o arbitrate dislputes, it is "to make determinations concerning the
adjustment of the copyright royalty rates specified by Sections 111 and 115 so as
to assure that such rates are reasonable,"" and, when adjustment appears

7 State v. Traffic Telephone Workers' Federation. 66 A. 2d 816. 2 N.J. .335 (1949).
a New Jersey Beil Tel. Co. v. Communications Workers, 75 A. 2d 721, 729, 5 N.J. 354

(1950).
Ihid.

10 Davis. Administrative Law Text (1972) n. 38.
aI H.R. 2223 also nests In the Tribunal the authority to adjudicate controversies as to

the distribution of ,:ible tele islon royalties among, numerous claimants (see § 111(3)B,
801(b) (2). C08) ' bet this aspect of the Tribun'al's work nnpears to lie outhsde the main
thrueL Of Professor dellhorn's objections to H.R. 2223. See Text at notes 17 and 18, inlra.

12 See note 15 rninra.
L3 Section 8C i(b). (Se'tion 111 loyalty rates ar 'hose relating to cable television; See-

'tlon 115 royalty rates are those relating to Jnorecords"--i.e., recordings of copy-
righted non-dramatic musical works. Although l'irfessor Gellhorn's Memorandum seems
to be confined to the field of cable television, hi arguments would appear equally ap-
plicable to phonorecords").
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warranted, to transmit to Congress "the recommended royalIty adjustment.""
To convert the professional status of the Tribunal members into a challenge to
the validity of the Tribunal seems an exercise in semantics rather than in consti-
tutional law.'5

(3) Professor Gellhorn also expresses concern, at the lack of any provision in
H.R. 2223 for judicial review of Tribunal decisions in royalty adjustment pro-
ceedings. Given the-architecture of Chapter 8 of H.R. 2223, it seems a fair infer-
ence that the bill does not contemplate direct judicial review of such decisions.
For it is plain that direct review of such decisions is vested in, and is indeed
obligatory upon, Congress, inasmuch as a veto by either the House or the Senate
prevents the going into force of the Tribunal's "recommended ls-yalty adjust-
ment."'" By contrast, when the Tribunal performs its separate and very differ-
ent function of adjudicating controversies with respect to the distribution of
cable television royalties (a function apparently not within the ambit of Profes-
sor Gellhorn's chief objections to H.R. 2223)," the federal district court--not
Cdngress--is the specified forum for review.'8

However, there is not a syllable in H.R. 2223 which precludes judicial review
of royalty adjustments recommended to Congress after recommended adjust-
ments have been acquiesced in by Congress (through the failure of either chamber
to act in the negative) and have gone into effect. A challenge to a new royalty
rate-asserting, for example, that it is confiscatory or that the determination
that it is "reasonable" is not supported by substantial evidence-would seem a
fit issue for judicial determination. Moreover, the propriety of such judicial
review\-subsequent to Congressional acquiescence in the new loyalty' rate-
would seem to be supported by relevant precedent It will be recalled that in a
series of statutes-Colgress has vested in the Supreme Court authority to promul-
gate, and amend, the various sets of ru!es governing procedure and evidence in
the federal district courts, subject to review by Congress before such rules or
amendments take effect.'" But it will also be recalled that the Supreme Court has
consistently held that the validity of the rules which it and Congress have
approved is open to subsequent judicial inquiry when challenged in an appropri-
ate case or controversy.;

In- short, one may be permitted to hope that H.R. 2223 would' be j.ailclally
construed as authorizing judicial inquiry, in an appropriate case, into the rea-
sonableness of the royalty rate schedules attendant on H.R. 2223's system of
compulsory licensing, whether those schedules be the ones initially written into
H.R. 2223 or thereafter adjusted through the action of the Copyright Royalty
Tribunal and the acquiescence of Congress. But for immediate purposes it
suffices to say that the absence of specific provision in H;R. 2223 for judicial
review of compulsory. license-royalty rates cannot be thought P. greater constitu-
tional infirmity than the absence of such a provision in the existing Copyright
Law wvhich has, as to musical recordings, linked compulsory ikcenses and fixed,
legislatively declared, roy'alties ever since 1909.

(4) Finally, Professor Gellhorn (in what may appear a volte face froin his
concerns about undue Congressional delegation to the Tribunal) expresses mis-
givings about the propriety of the statutory reservation to each legislative
chamber of authority to vote down a royalty rate adjustment recommended by
the Tribunal. This devie, Professor Gellhorn says. "could be objectionable as
an unconsitutional effort to legislate without Presidential approval."' Gcllhorn
Memo;'ancdum, p. 10.

14 Section 807(n).
s3Cf. Professor Gellhorn's quotation (in a footnote.an '. 8 of his Arenzoralnddum) from

State v. Trnafie'Telenhone Workers Federation. 2 N.J. 335. 60 A. 2d 616 (1949). a case in
which arbitrators ulalnly were' intended to acet as a "board of arbitration." Aq indicated
in the text at note 7, aupra, thecourt's holding was that the compulsory arbitration statute
was invalid for lack of adequate standards. Moreover, to the extent that dicta expressed
misgivings about the Impermanence of the "board of arbitration". the dicta must be
regarded as qualified by the same court's upholding of a redrafted compulsory aibitration
statute a year later, in New Jersey Bell Tel. Co. v. Communications' Workers, 5 N J. 854,
75 A. 2d 721 (1950). See notes 7, 8 and 9, aupra.

Is Section 807(a).
7 See note 11. s8pra.

S Section 809. The limited scope of review,contemplated by Section 809 sucgests that
In. resblving such controversies (as opposed to adjusting royalty rates) the Tribunal is
expected to act in an arbitral capacity. See Cop/riglht Lno Revisfon, S. -Rep. No. 93-983,
93rd Cong. 2nd Sess.. pn. 205-06.

' 28 U.S.C. 5i 2072. 207 and 2070: 18 U.S.C. i 3771.
o See, e.g.. Sibbach G. Wilson, 812 U.S. 1 (1940): Mississinai t'ubllshing Corp. v.

Mhurphree, 320 U.S. 438. 444 (1946); Schlagenbaut v. Holder, 379 U.S. 104 (1904).
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These misgivings are unwarranted. Even if the Tribunal were perceived as an
executive agency, Congressional review of its recommended royalty rate adjust-
ment would appear permissible. As Professor Bernard Schwartz puts the matter,
"Legislative approval (by failure to pass a resolution of disapproval) is merely
one of the contingencies specified in the governing statute upon which the exer-
cise of the delegated power is to take effect." n

And so, too, if the Tribunal were perceived as a part of the judicial branch.
As noted above, the Supreme Court exercises its rule-making and rule-amending
powers subject to Congressional revieiw. Moreover, the Court has been at pains
to acknowledge the wisdom and the propriety of these arrangements. In the
leading case of Sibbach v. Iyilson, Mr. Justice Roberts said, for the Court:

The value of the reservation of the power to examine proposed rules, laws
and regulations before they become effective is well understood by Congress.
It is frequently, as here, employed to make sure that the action under the
delegation squares with the Congressional purpose.'

Present adherence to the practice of Congressional review of judicially pro-
posed rules and amendments is reflected in Public Law 93-595, which was mp-
proved by President Ford on January 2, 1975. Section 2(a) (1) of that law adds
to Title 28 a new provision-Section 2076--which provides in pertinent part as
follows:

The Supreme Court of the United States shall have the power to pre-
scribe amendments to the Federal Rule; of Evidence. Such amendments
shall not take effect until they have been .reported to Congress by the Chief
Justice at or after the beginning of a regular session of Congress, but not
later than the first day of May, and until the expiration of one hundred and
eighty days after they have been so reported; but if either House of Con-
gress wvithil that time shall by resolution disapprove any amendment so
reported it shall not take effect.

Actually, of cou6rs, the Copyright Royalty Tribunal envisaged by H.R. 2223
is not to be a part of the executive branch nor a part of the judicial branch. Pur-
suant to Section 801(a) of H.R. 2223, the Tribunal is to be "created in the
Library of Congress..." The Library of Congress is, of course, an instrumentality
of Congress. 2 U.S.C. Chapter Five, passim. And thus the Tribunal, in turn, is
to be a subordinate instrument of Congress, assisting Congress in the exercise
of its legislative functions. So viewed, H.R. 2223's provisions for Congressional
review of Tribunal royalty rate adjustment proceedings are exactly congruent
with the statutory provisions under which Congress has reserved power to
review and annul -enactments )f subordinate legislative irstrumentalities-the
legislatures of the territories-,Ilnce the beginning of the republic. It is notable-
and indeed wholly dispositive of the immediate question-that a number of such
provisions wvere expressly cited by the Supreme Court, In a footnote in Sibbach
v. Wilson, as "an analogy" supportive of the Congressional review of judicial
rule-making there sustained.2

CONCLUSION

It is sub.nitted that the provisions of H.R. 2223 discussed above constitute a
fair, orderly and constitutional mechanism for periodic adjustment of royalty
rates attendant on a system of compulsory licensing,of copyrighted matter. The
provisions, both as appli2d to the new field of cable television and as applied to
the old field of musical recordings, would be a distic¢i-and distinctly constitu-
tional-improvement upon the rigid ompulrlsory-licenbe-witli-fixed-royalty statu-
tory .mcdel which has been an important feature of the present Copyright Law
ever since 1909.

Louis H. POLLAR,
8400 OhestnutStreet,

Philadelphia, Pa.
November 11, 1975.

n Schwartz, Constitutional Law (1972) p. 140. Cf. Watson, Congress Steps Out: A Look
at Congressional Control of the Executive, 63 Calif. L. Rev. 983 (1975).

22312 U.S. 1. 15 (1941). And see the dissent of Mr. Justice Harlan In FlP,;er v.
United States Lines Co., 374 U.S. 10 (1963). wherein he chastised'his brqthern tor U.-_g a
case before the Court as a- vehicle for mandating , 'change in, .he mode of trial of Jones
Act and admiralty claims joined In a single pnrceeding- a change the Justice himself
though sensible-rather than embodying the chunge In a proposed amendment to the
Admiralty Rules and submitting the proposed amendment to Congress.

s 312 U.S. at 15 n. 17.
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OVERVIEW

1. The TPT proposal is ambiguous and invites defi-

nitional dispute; is internally illogical and perhaps dis-

criminatory; and if implemented, would be an expensive admin-

istrative burden.

a. The language of the proposal employs terms

such as "distant signal," 'copyright qualifying broadcast

station," and 'signals...not required to be retransmitted,"

none of which are straightforwardly applicable, especially

within the context of the FCC's complex rules on signal car-

riage. Even if these terms were precisely defined, the FCC

would still have to undertake laborious file-by-file deter-

minations to produce an accurate system-by-system compilation

of 'copyright qualifying broadcast signals."

b. The essence of the TPT proposal is that

copyright liabilities apply only to "non-network programming

of distant stations.' (Emphasis added.) Nevertheless, the

TPT formula uses as the factor by which cable system revenues

are adjusted for copyright purposes, the ratio of non-network

program e~xpenses to total broadcast revenues (arriving at a

figure of 28 percent) rather than non-network broadcast reve-

nues or non-network revenues net of commissions and discounts.

The following table summarizes the relevant ratios, lAsed upon

FCC broadcast financial data, that would be calculated using

these other measures of revenue.

-viii-
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Ratio of Non-Network
Type of TV Broadcast Revenue Program Expense to Revenue

Total Revenue 28%

Non-Network Revenue 31%

Total Revenue (Net of Com-
missions and Discounts) 33%

Non-Network Revenue (Net of
Commissions and Discounts) 37%

c. The TPT proposal would be complex in appli-

cation and expensive to administer. The proposal contemplates

quarterly certification by the FCC (perhaps at the taxpayer's

expense) to the Register of Copyrights cf the market share

("popularity") of each "copyright qualifying" station. This

would require quarterly determination of the subject stations,

measurement of the "popularity" of subject stations from

commercially syndicated rating service data (which are pub-

lished only once each year), and calculation of copyright

liability for over 3,200 cable systems. The cost of admin-

istering this procedure-could amount to a sizable proportion

of total copyright fees collected.

2. In contrast to the provisions of H.R. 2223, the

concepts, of 'copyright qualification" and "populirity" applied

to broadcast signals by the-TPT proposal serve to exempt

outright substantial numbers of cable systems and their rev4-

nues from copyright liability. Tfe following charts show the

exemptions resulting from the proposal en TPT's systems (and

revenues, in millions of dollars).

-ix-
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Signals Non- Signals Non-
with noi qualifying \ with no i qualifying
/ easur Signals measured Signals
viecwiM l viewin 1

~~26 Bt 38 \ ~$13,346,526 $13,394,747

Liable Systems Liable Systems

18 / $38,140,036

54.9t 546%,

NUMBER OP SYSTEMS TOUL SUBSCRIBER

3. Beyond outright exemption, the "qualification"

and "popularity" aspects of the proposal necessarily tend to

place a greater copyright burden on systems located in more

remote areas compared with systems located in or near nhajor TV

markets. Stated another way, the copyright burden would fall

more heavily on those systems for which the lack of sufficient

"local" signals means greater reliance on "distant signals."

4. The TPT proposal impacts in grossly different

ways on systems of comparable size. As a result: (a) some.

systems are exempt because they. carry no "copyright qualifying

signals"; other systems, although "copyright qualifying" are

rendered exempt by rea.ron of insi zificant "popularity"; and

(b) certain smaller systems, due to their relative remoteness

n/etria
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from ma3or TV .3rkets, are liable for copyright fees substan-

tially ifi excess of the nominal levels contemplated in H.R.

2223, and in excess of fees paid by larger systems. As

applied to TPT's own systems, the following table illustrates

these points:'

Annual Copyright Fee Diffarence
Subscriber Per rer

System location Revenues .R. 2223 TPT Proposal Fe. Percent

(1) (2) (3) (4) (5)

Dolly will, Fla. $ 156,816 $ 784 Exempt $ -7844 100t
Portales, N.H. 155,963 780 $ 3,057 +2,277 4291

Kilpitma, Calif. 259.t,2 1,792 Exempt -1,797 -100
Iron Mountain, Nich. 255,240 1,752 15,008 +13,256 *757

!ewail Eie, BEwaii 344,148 2,762 Exempt -2,762 -100
Sault Ste. Matie, Mich. 336,204 2,643 17,086 +15,243 4577

W. Plh Neach, FIa. 614,671 7,493 Exexc3t -7,463 -100
Pocatello, Idaho 632,848 7,857 21,2C4 +13,407 +171

New York, N.Y. 5,917,320 139,933 Exempt -139,933 -100
Elmira, N.Y. $1,633,437 $ 32,636 $59,457 $ +26,621 4811

Another effect of TPT's proposal is that it tends to

increase payments by the decreased number of systems which

remain liable for payment, with a proportionately greater

burden borne by systems in the lower revenue classes.

I-xi-
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3.R. 2223 Pt ProTosal Percent Difference
Number i umber Number

of copyrght of Copyright ot CopyriCht
I.a'nue Classification Systeus Fee Systems e System Fee

(i) (2) (3) (41 (5) (6)

Annual Subscriber Revenues
Not Hote Than $160,000 41 C 15,996 17 $ 22,617 -55% 441%

Annual Subsctiber Revenues
nore Than $160,000 But
Not Mre Than $320t000 33 52,734 19 113,908 -42 4116

Annual Sulscriber Revenues
aNoe Thas $320,000 But

Not More Than $480,000 18 59,323 13 85,740 -28 +45

Annual Subscriber Revenues
Note Than $480,000 But
Not Nore Than $640,000 17 110,619 9 133,064 -47 420

Annual Sr1-criber Revenues
More Than $640,000 33 794,102 20 541,052 -39 -32

?otal 142 $1,03?7774 78 938 -45% -13t

To summarize the table: r'the TPT proposal, as ap-

plied to its systems, results $.n an overall reduction in

copyright fees of $136,393, or 13 percent from $1,032,774 to

$895,381 relative to H.R. 2223. Only the highest revenue

class of systems--those with annual revenuGes in excess of

$640,000--show a decrease in fees. All other revenue classes

of systems show increases.

Viewed from a slightly different perspective, the

following table presents the percentage distribution of copy-

right fee payments by revenue class under HI.R. 2223 and the

TPT proposal respectively. Among other things, it shows that

the relative contribution of the largest revenue class is

-xii-
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reduced from 77 percent to 60 pescent of total, copyright fete

payments under the TPT proposal, while the relative contri-

bution of the remainder increases from 23 percent 'to 40 per-

cent .

C0MPARISON OF COPYRIGHT FEES FOR TELEPROMPTER CADLE SYSTEMS
PER H.R. 2223 AND TELEPROMPTER PROPOSAL

'CopyrightrFees As
·Copyright Fees A Percent of Total
Per Per Per Per

Revenue Classification H.R. 2223 TPT H.R. 2223 TPT

(1) (2) (3) (4)

Annual Subscriber Revenuei'
Not More Than $160,000 15,996 S 22,617 1.55% 2.52%

Annual Subscriber Revenues
More Than $160,000 But
Not More Than $320,000 52,734 113,908 5.11 12.71

Annual- Subscriber Revenues
More Than $320,000' But
Not More Than $480,000 59,323 85,740 5.74 9.57

Annual Subscriber Revenues
MIore Than $480,000'But
Not More Than $640,000 110,619 133,064 10.71 14.84

Subtotal 238,672 355,329 23.11 39.64

Annual Subscriber Revenues
More Than $640,000 7941102 541,052 76.89 60.36

Total 100.00% 100.00%

-xiii-
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I. INTRODUCTION

The purpose of this study is, twofold: (1) to evalu-

ate the condeptual and administrative soundness of the Tele-,

PrompTer (TPT)-proposal as 'an appropriate alternative to the

provisions of H.R. 2223 for determining copyright liability

among cable-systems for the retriansmission of copyrighted

broadcast signals and (2)-to evaluate the specific impact of

the proposal with respect to copyright liability on -(a) STPT

cable systems for which relevant base data are publicly avail-

able and' (b) copyright proprietors. Additionally, in an

appendix to this study, we present an analysis of the impact

of the TPT proposal upon systems located within the Congres-

sional Districts of the members of' the House Judiciary Sub-

commnittee on Courts, Civil Liberties and the Administration of

Justice.

II. COPYRIGHT QUALIFICATION

As a preamble to its proposal TPT states its "basic

position is that there should be no copyright liability of any

sort for cable retransmission of broadcast signals." However,

in what it characterizes as a compromise,, the TPT proposal

does make some provision for copyright liability. The pro-

posal is based fundamentally on distinctions it draws among

local signals and network and non-network distant signals, and

concludes that only the last, non-network distant signals

should be subject to copyright liability. The specific lan-

guage of TPT's redraft of th¢ statute reads li 'copyright
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qualifying broadcast station' shall be any broadcast station

whose signal is not required to be retransmitted by the cable

system pursuant to the rules and regulations of the [FCC].*

Stated another way, the TPT proposal would grant copyright

liability oniy for non-local broadcast stations (i.e., those

which may not insist upon retransmission of their signals),

and then' only the non-network originated portions of the

signals of such stations. It should be noted here that the

terms, "distant signal," "copyright qualifying broadcast sta-

tion" and "sicmnal(s)...not required to be retransmitted" are

not terms of art which lend themselves to precise definition,

especially within the context of the FCC's complex rules on

signal carriage for different types of stations for various

purposes. They are, rather, terms which are ambiguous and

which invite definitional disputation. This ambiguity is

characteristic of the whole TPT proposal, but specifically of

its formula for determining copyright liability. Without

otherwise commenting here on the philosophy, equity or realism

of the proposal, it would appear at best to be an enormous

administrative burden.

III. COMPONENTS OF THE TELEPPOMPTER PROPOSAL

The critical substance of the TPT proposal is that

oniy "non-network programming of distant stations" be subject

to copyright liability. The proposal attempts to establish a

marketplace rationale for this position (based on a "model of

the broadcasters") by focusing on:

n/c/r/a
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1. the percentage of total cable revenues that

should be available for copyright payments, and:

2. the value of each distant signal for copyright

purposes.

To place-tihe TPT proposal in perspective we shall

examine its specific components point by point. Cable system

copyright liability is determined by application of the for-

mula:

(a) (a) (c) )(D

/ \ t ~flT aoplar ity of
(arccataV 2l4ch twork M n it h

t $RSuei;a f l h kae Spent one K o rtt i/n ilt (L
?rot_ 4 C"OeLa' oCatKtd, CZpre ar-

or as stated illustratively in the TPT proposal:

(A) (B) (C) (D) (E)
(D)+(A)

($500,000) X (28%) X (8%) - $11,200- 2.24%

IV. THE REVENUE BASE

The product of the first two components (A) x (B) of

the TPT formula defines the base of cable system revenues that

would be subject to copyright liability. The TPT proposal

adjusts total cable system revenues by a factor which is the

ratio of "programming costs" (in reality, non-network pro-

gramming costs) to "total revenues" of "all television sta-

tions" (28 percent in this hypothetical example). Our

n/clrln
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examination of FCC data for 1974 indicates that.the 28 percent

figure is almost certainly low and its basis open to question.

Since the main thrust of the TPT proposal is imposition of

copyright liability only on non-network distant signals, at

the very least asmore logical figure would bet 31 percent, the

ratio of non-network program expense to non-network total

broadcast revenues. Indeed, it would appear perhaps even more

appropriate to use a figure of 37 percent, based on non-

network net broadcast revenues, which adjusts for various

commissions and cash discounts. Clearly, these alternatives

to TPT's 28 percent would yield greater copyright liability.

The relevant FCC data are summarized in Table I.

A final comment is appropriate on this point. The

TPT proposal characterizes its use of the program expense/

revenue ratio as "extremely generous" given broadcasters' use

of scarce spectrum space "at no cost to them." To be sure,

there may be some merit to TPT's position, insofar as broad-

casters ordinarily are not charged directly for allocated

channels. Nevertheless, TPT apparently overlooks the not

inconsiderable effort and expense required to ascertain com-

munity needs and interests, maintain public records, monitor

compliance with the fairness and equal time provisions of FCC

rules and regulations, etc., pursuant to the continued grant

of a license to operate on an alldcated channel. In addition,

without presuming to speak for the broadcasters on this issue,

examination of FCC data for 1974 shows that the cable industry

rne/r/a
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currently has available.-fbr ·use programming valued at $736

million at the TV-station level, ana $1.884 billion' for the

whole broadcast industry (including networks). The bulk of

this programming is retransmitted by the cable industry "at no

cost to them.

VALUATION OF SIGNALS OR "POPULARITY"

The (C) component of TPT's formula attempts a valu-

ation of the "copyright qualifying" distant signals used by

cable systems. TPT uses 8 percent in its illustration: The

device employed by the TPT proposal is a "popularity" measure-

ment of the signals. .This "popularity" measurement would be

applicable -to the county or counties in which cable systems

are located, "expressed as a market share percentage."

stated in TPT's redraft of the statute, 'the 'market share' of

each 'copyright qualifying broadcast statioin'...shall be

derived by...dividing the total number of viewer hours cred-

ited to the...station with respect to the county...in which

the cable system is located by the total number of viewer

hours credited to all stations...in such county...." Since

TPT uses the "popularity" of copyright qualifying signals in

its determination of cable system copyright liability, it

appears inconsistent to measure that "popularity" in "total

Network 1974 program expenses were $1.148 billion. (Fed-
eral Communications Commission, Public Notice No. 5445,
September 8, 1975, "TV Broadcast Financial Data--1974,"
Table 6.)
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county' households rather than "popularity' in CATV households

only. The use of TPT's measure of 'popularity" could tend to

understate "popularity" among cable viewers and, thus, to

understate the system's copyright liability.

Although TPT's contention that these data are now

being collected by the national rating services is technically

correct, their application would represent a substantial

administrative burden. TPT's draft statute contemplates FCC

certification of the market share of each "copyright quali-

fying broadcast station' to the Register of Copyrights each

quarter. This presupposes an unambiguous determination of

such stations as well as identification of the appropriate

percentage of "copyright qualifying" non-network programming

included in the signals of otherwise copyright-eCempt sta-

tions. The rigorous application of the appropriate rating

service data clearly would constitute an immense undertaking;

indeed, the mere determination of "qualifying" stations/

signals required four times each year would itself be admin-

istratively burdensom:.

The ultimate effect of TPT's proposal is very

clear. By definition, the proposal seeks to narrow substan-

tially the base of TPT systems (and revenues) which are sub-

jecft to copyright liability by exempting certain systems

entirely and the bulk of revenues of many other systems. This

approach is in sharp contrast to the fee schedule currently

incorporated in H.R. 2223, which applies copyright liability

nleir/a
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to the full base of the cable industry's basic service reve-

nues, and which is structured incrementally to iipact more

heavily on the larger systems..

Before turning to an examination of the TPT proposal

in application to its systems, it is appropriate to review the

effect of the H.R. 2223 fee schedule on TPT cable systems.

VI. COPYRIGHT FEE IMPACT OF H.R. 2223 6N TELEPROMPTER SYSTEMS

Tables II through II-E present observations. on 142

TPT cable television systems2 for which data on subscribers

and monthly subscriber fees are published. The tables array

the cable systems by annual revenue classification as deter-

mined by the fee schedule in H.R. 2223. The cable systems in

each of the five resulting revenue classifications are pre-

sented iI Tables II-A through II-E. Table II presents a

summary of the five classifications. Examination of Column

(6) shows that copyright liability.for TPT's systems under the

provisions ot. H.R. 2223 ranges from an effective rate of 0.50

percent for the smaller systems in the lowest revenue classi-

fication to 1.88 percent for the larger systems ih the highest

revenue classification. These rates are equivalent to 2.6

cents and 11.2 cents per subscriber per month, respectively

(Column (7)]. The effective rate for all 142 TPT cable sys-

tems in all revenue classifications results in an overall

Including those in which TPT has an interest of at least
50 percent.
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copyright liability of 1.48 percent of annual revenues, or 8.6

cents per subscribersper month (less than the postage cost of

billing each subscriber for service each month).

It should also be noted that the purposefully incre-

mental construction of the H.R. 2223 fee schedule results in a

greater than proportional share of copyright liability being-

borne by the largest TPT systems--those with annual revenues

in excess of $640,000, and with the highest average monthly

charge to subscribers--$5.98 [Column (4)]. Columns (3) and

'(5) indicate that these systems, representing 60.6 percent of

TPT's revenues, account for 76.9 percent of the total copy-

right liability. A less than proportional share applies to

all other classes of TPT's sytems. This result is~ consistent

with the intention of the H.R. 2223 statute as drafted. It is

also significant to note that the overall copyright fee impact

of 1.48 percent on TPT systems per H.R. 2223 contrasts sharply

with the illustrative figure of 2.24 percent in the text of

TPT's proposal. Despite the higher illustrative fee given in

the text of the TPT proposal (2.24 percent versus 1.48 percent

in H.R. 2223), one is-led to conclude that there are elements

in the TPT proposal, which if placed in actual operation would

result in substantially lower copyright liability for TPT.

Since the formula would apply only to systems which retransmit

'copyright qualifying" stations and/or signals, the definition

serves to exempt outright a number of cable systems from all

copyright liability.
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It should also be noted that, beyond-outright exemp-

ti-n, the concepts of "copyright qualification" and 'popular-'

ity" embodied in the TPT proposal necessarily result in an

uneven geographic distribution of copyright liability. This

would tend to place a greater copyright burden on cable sys-

tems located in more remote areas which rely heavily on "dis-

tant signal" importation rather than on systems located in or

near major TV markets which, because of the availability of

many local signals, use fewer "distant signals" in providing

service to tXiiir subscribers. ,The greater copyright burden,

therefore, would fall more on those systems for which the lack

of sufficient "Nlocal" signals means greaterreliance on "dis-

tant signals."

To illustrate this-point, Table VI presents an

analysis of the geographic distribution of those systems which

retransmit the signals of "copyright qualifying" TV stations,

as defined by the TPT proposal. The data contained therein

show that of the 25 systems within 35 miles of a'top 100 TV

market, only 2 systems, or 8 percent, relied on distant

signals with "popularity" factors of 4 percent or more.

Conversely, of the 79 systems outside the 35 mile zones of top

100 TV markets, 51 systems, or 65 percent, relied on "copy-

right qualifying distant signals" with relatively high "popu-

larity" ratings. This pattern of'signal carriage by cable

systems underscores the greater copyright burden of systems

outside major markets.
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The consistency of this pattern is further under-

scored by the observation that of the 26 'copyright qualify-

ing' cable systems with minimal viewing to distant signals, 16

systems, or 62 percent, are within the 35 mile zone of a top

100 TV market. This indicates that closer proximity to a

major TV market results in less reliance on 'copyright liable"

distant signals.

Moreover, in addition' tothe 104 TPT 'copyright

qualifying" systems in the foregoing analysis, the same pat-

tern of signal carriage is evident among the 38 TPT systems,

which are exempt outright from copyright liability. Of these

38 systems, 30 systems, or 79 percent, are within 35'miles of

a top 100 TV market. Again, a pattern wholly consistent with

their nonreliance on "copyright qualifying' distant signals.

VII. EXEMPTION EFFECT OF TELEPROMPTER PROPOSAL

In order to evaluate the exemption aspects of the

TPT proposal, we have established a definition of the term

"copyright qualifying broadcast signal' and, by extension,

"qualifying" cable systems. For purposes of this analysis, we

have defined such systems as those which retransmit signals of

stations whose Grade B contours do not cover the location of

the cable system. Therefore, "non-copyright qualifying" cable

systems are those which retransmit only the signals of sta-

tions within whose Grade B coverage the system is located,
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plus other 'Significantly viewed"3 signals in the county 'in

which the system'is located. Although we are mindful that

these definitidns lack absolute precision,+ ;they should yield

results whilch are reasonably representative of theimpact of

TPT's proposal on their systems.'

The results of applying these 'definitions t'o the 142

TPT cable systems included in our analysis are found in Tables

III and III-A which are, respectively, summaries of cable

systems and system' revenues as to copyright qualification.

Examination-of the data in these tables 'indicates that If the

exemption aspects of the TPT proposal' were to be implemented,

38 of its systems, or 26.8 percent would be exempt outright

from all copyright liability. More to the point is that these

systems account for and exempt 26:3 percent of TPT's revenues

from all copyright liability. Beyond outright exemption, also

consider the impact of the "popularity" component of the TPT

proposal on copyright qualification. Although we have already

commented on the unwieldy aspects of the "popularity" compo-

nent, we have, nevertheless, undertaken the viewing hour

As defined and listed in Appendix B of the Memorandum Opin-
ion and Order on Reconsideration of the Cable Television
Report and Order (Docket 18397 et al.),, FCC 72-530. It
should be noted that Appendix B is based upon 1971-1972
viewing data, and, hence, may not reflect-current patterns
of significant viewing.

Furthermore, the application of these definitions to'the
data is not completely unambiguous, e.g., the proper dis-
tribution of subscribers of systems located in more than
one county.

r/e/r/
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market share analysis in conformity with our interpretation of

the TPT proposal. The analysis focuses on "copyright quali-

fying" cable systems [Column (3), Table III], and identifies

[in Column (4)] those -cable systems which carry 'qualifying"

signals which achieve "popularity" below 0.5 percent s in the

county in which the cable system is located. The effect is to

exempt another 26 systems, an additional 18.3 percent, from

copyright liability and an additional 19.1 percent of TPT's.

revenues [Column :(4), Table III-A]. Taken together, our

estimate of the. implementation,of the proposal would exempt:

64 TPT systems (45.1 percent) .and $31.7 million of .TPT reve-

nues (45.4 percent) from copyright liability. Note that of

the $31.7 million of revenues exempt from copyright liabil-

ity, $20.0 million, or 62.9 percent, are accounted for by TPT

systems in the highest (over $,640,000). revenue.class. Column

(6) of Tables III and III-A recapitulate the exemption

totals.

VIII. COPYRIGHT FEE IMPACT OF PROPOSAL ON TELEPROMPTER
SYSTEMS

To the 78 TPT systems that would remain liable for

copyright payments we have applied the formula from the TPT

proposal to datermine copyright liability. The formula we

have used includes the program expense/broadcast revenue

The minimum reporting standard of the Arbitron television
rating service is 0.5 percent.

n/e/r/a
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factor of 28 percentS (see Table I), and "popularity" factors

as defined in the TPT proposal. 'We have employed the ttrm

"Copyright qualifying" broadcast signals as defined on page 10.

Application of the formula with these components to the re-

maining 78 "copyright qualifying" Systems results in a copy-

right liability of 2.35 percent of the revenues of the sub-

ject systems, or 13.2 cents per subscriber-per month. These

data are presented in summary form by system revenue classi-

fication in Table IV. Examination of the data in Columns (5)

and (6) indicates that copyright liability impacts unevenly

according to revenue classification. In some cases copyright

liability falls with greater impact on lower revenie classes.

For example, the greatest impact is on TPT systems in the

$160,000-$320,000 annual revenue class, an effective rate of

2.61 percent of revenues, or 14.9 cents per subscriber per

month, as compared with impacts of 2.42 percent and 13.4 cents

per subscriber per month for the largest TPT systems--those in

the over $640,000 annual revenue class. Copyright liability'

is determined system.by system and is a function of the

Note that the 28 percent figure is based on total broadcast
revenues which has the effect of reducing copyright pay-
ments.

7 To give proper weight to copyright qualifying non-network
programming of network affiliated stations, we have ap-
plied a factor of 40 percent to the market share percent-
age of viewing hours obtair 1 by such stations. Estimate
is based on A. C. Nielsen ( , Nielsen National TV Ratings,
NTI Nielsen Television Index, wFch was provided by an
MPAA member firm.

n/e/r/n
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"copyright qualification" and 'popularity" aspects of the

proposal. These features of the proposal also suggest that

the geographic location of cable systems would be an important

determinant of the degree to which they .would be liable for

copyright payments. As noted above, the impact of TPT's

proposal is likely to fall most heavily upon those systems

which, due to the unavailability of local signals, necessarily

will depend more heavily upon the carriage of distant signals.

(See Table VI.) Tables IV-A through IV-E present the data for

individual TPT systems in each of the five revenue classifi-

cations.

IX. COMPARATIVE FEE IMPACT OF H.R. 2223 AND PROPOSAL ON
TELEPROMPTER SYSTEMS

Table V presents a side-by-side comparison of copy-

right liability under the provisions of H.R. 2223 and the TPT

proposal. This brings together the data from Tables II and IV

in summary fashion. As indicated therein, the real signifi-

cance of the TPT proposal lies in comparing its effects on the

various revenue classifications of systems. For the 142

systems under the H.R. 2223 fee schedule, the copyright fee

impact is 1.48 percent, or 8.6 cents per subscriber per month.

The comparable figures for the 78 systems liable for copyright

fees under the TPT proposal are 2.35 percent and 13.2 cents.

Reviewing the data for each revenue classification indicates

highez fee impact under the TPT proposal for systems in all

revenue clsses which remain liable (but somewhat higher

n/Wer/a
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impact on systems in the lower revenue classes). For the 17

liable systems in the under $160,000 annual revenue class, the

fee figures are 1.82 percent of revenues and 10.2 cents per.

subscriber per month under the TPT proposal, as compared with

0.50 percent and 2.6 cents per subscriber per month under H.R.

2223. This pattern persists in. all intermediate revenue

classes. The smallest relative difference occurs in the

largest systems with annual revenues in excess of $640,000.

The comparable figures for this class of TPT systems is 1.88

percent and 11.2 cents under H.R. 2223 and 2.42 percent and

13.4 cents under the TPT proposal. (It is also significant to

note thai: all revenue classes of systems, other than the

highest, experience net increases in absolute dollar liabil-

ity, despite a substantial reduction in the number of systems

liable for payment under the TPT proposal. For example, the

data in Tables II and IV indicate that in all revenue classes

under $640,000, 109 TPT systems have a liability of $238,672,

an average of $2,190 per system under H.R. 2223. Under TPT's

proposal, 58 systems which remain liable bear a liability of

$355,329, an average ot $6,126 per system. The 6nly reduction

in absolute dollar liability occurs in thQ over $640,000

revenue class, and the difference is over $250,000 in fees as

compared with H.R. 2223.)

Table V also presents what would appear to be the

"bottom line' of the TPT proposal, which is total copyright

fees for TPT systems liable under the proposal (a) as a

rue/n~a
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percentage of total TPT system subscriber revenues, and (b)

per subscriber per month. What emerges is an effective rate

for all systemsof 1.28 percent and 7.5 cents per subscriber

per month under the proposal versus 1;48 percent and 8.6 cents

per subscriber per month under H.R. 2223. Again, all revenue

classes of systems, other than the largest group, experience

higher effective rates under the proposal than those which

result under H.R. 2223. Only the largest systems experience a

net reduction in effective rates under the proposal, from 1.88

percent and 11.2 cents per subscriber per month to 1.28

percent and 7.6 cents per subscriber per month.

jcnX/n
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TABLE I

PROGRAM EXPENSE AS A PERCENT OF
REVENUE FOR ALL TELEVISION STATIONS

BY TYPE OF REVENUE

Program
Expense

Program As a Percent
Line Type of Revenue Revenue Expense ofRevenue

-. (Milion Dolars)-- (2)+ (1)
.(1) (2) (4)

1 Total Broadcast $2,631 $736 28%

2 Total Broadcast
(Non-Network) 2,3832 736 31

3 Net Broadcast' 2,230 736 33

4 Net Broadcast
(Non-Network) 1,9823 736 37

'Total Broadcast Revenue less commissions to agencies,
representatives and brokers and less cash discounts.

2Derived from Total Broadcast Revenue less sale of
station time to networks.
Derived from Net Broadcast Revenue less sale of
station time to networks.

Sources Federal Communications Commission, Public
Notice No. 54455, September 8, 1975,-wTV-
Broadcast Financial Data--1974," Table 5.

flOVI*)
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TABLE III

TCOUTpy I I.OT tAWnIt SYI*tJs
fro TLPSrttrrFtS o PROPAC

-*nbef of Syqt..l Witi
CoV/ort Jht Cot yight

Ou-allfytin Qulftythng
Non-Copytlght oryrigtlht iOioadcst rfoadcsIt stOpttlons

O llrlyln Qwlifying Signals with SIgnI4 vlWth ftoC
RIvlenue Totel · rtodctst Iro dcast ho toasured 4eosuued Copyright

(. t S) ) i) (i) V ') (V)i

Amual lubcrtib*r levnnuem
Not bore Then C1U0,000 41 it 22 5 17 24

Annual Subscriber Revetnues
Mogt ThaSl0610,000 but
Not Nore Than 0320,000 33 r 2C 7 19 14

3 Amnul Subscritibr RIenae
Nort Than )110,000 Sat
Mot Note Thah 410.,000 1s 4 14 1 13 $

4 An&Ial Subscriber RIvenuw
mors Then 10000 $ ot
Not rote hn 40 tl ,00 17 4 13 C4 9

S Annual Subacrihtr Ievenues
more TM $40,00 33 .4 2 J 20 13

TotaUl U 18 11 1 I

,-furcnt of Syste --

7 Annual Subscriber levenues
Not mole Than 0140,000 100.00 41.31 53.71 12.20 41.50 5.50

I Annual Subscriber Rivenuts
Orce Than 140.000 att

Pot 1Ore Thbn 1l0,000 100.0t 21i; 74.e 21.2 57.6 42.4

9 Annual lubcritber Revenues
Nor* Thrn $120,000 tut
Not eore Than (l00.000 100.0o 22.2 77?. 5.9 72.2 37.0

10 Annual Subsorlber Revenues
orte ThI $480,000 Dut

tot ore TIh n $140,000 0 1.00 23.S 76.S 23S 5.0 47.1

11 Annual Subscriber tlvenuse
Ptoe Then SU40,000 100. 0% 1.1 7t7 27.3 S04 3S.4

12 Total 100.0 t,4 7ISO 1 .l. 54.9 45.1

ol Detail sy not add to total due to rounding.

Includle those eytesa wvhlch retracnsit nl broadcast signals whlh 3ae required to be retranseitted
PurunUnt to %CC tCiU and crgulations. (Those l&yt..s Which rtrirnsi~-tthe signals of stations within
wvoer Crio a contour the syltf. ts Iscatad, plus other 'signlifcantly viercd signals In the cooury
In which the system 1s toaed, ,)

IncludtS those syatens vhlrh retrinslit on. or unr broadcastel isl i vhlch olr not required to be
iretran:-mitrled puruant to ICC sules pod aJulat onl.
lnlsu, tlhou. rp/steas hlch retransit "aopyright qu.lllfylnfi broadcast signals vhich t achievoe '*potl
.Ility' O( at leant 0.51. The sminiens ele tlA 11tan.lacr of th Abittlron tlevlson ratijn ervice is OSt,.
Inclulen thoe syst*al vhteh ftrtanzIt *o yrlight qualifytlnI broadcast signats. hich ., ahlevo.'poplactty'
of at le.st 0.5t. The sinlms repornttnq tandard ot the Atrbtrn television rating eciTreo Is 0.50.

Sourcei Cole. (1)-I2)l Tolsvylon nigest, Inc., ?Teyl*tn I rCth
1974-1015 blcit'un/6ob. 44, tv,' ce. aln lrtone
Votwlsl CtAIV an tnn Cw.-rfo Atq, 197i.

Cole. (1-(ill nerfican bnuc.hel,0lurv-,l Arit,n. uiY..tnlm 15Y4
coCnt, coe.ra.w.,
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TABLE I[I-A

I6r6m 0JSE or Tr0iIPrMtPLR
-ER 2 2 0 C Otoi. I5rt .. om -Aleht Ol 1 0

Iken.*.. of Sys .0.' with,
VI t.43q088t
Ounlilylwq nualitylns

Von-Coplrcight Copllybght It IcaOJOlcs It Excpt5ona
Toa IIfLng Quallying SI.gn&Is th $l*Jnfl lath frcz_

lnevenul TOtal DrdiOC&st BrOdelt #r fusuLine RawliwO Total 0t0,4t41t 6,o.dtait 660 60oa8Uts d Iteasuted Co0 ght
____ Cls*n~t~t~0Ion Ol~afica iVg S na Stel a I v ' 6,1 ty

(1) 12) (" (4C) RS()

2 Annu l Subserberr aevnues

Not Mort Tlhn $120,000 7,113,46l 1,7S 4,75 , , 1,$7,7 4,2,

3 Anual Subscribr Rteenues66c* Than $320,000 out

lot Nre Than 140,000 l34,74 1,406,11S S,421,751 3 0 5,07,498 1,767,27

4 Annual Subscrlber laveno
notr Than 1460.000 t 7,022 5,117,2 4,I,5
Sot not,. Than $440,000 9,610.5;7 2,2S4,S43 1.32S,¢04 3,209,922 S,117,382 4,492,095

AnnrAl Subscrlber Leevensw
nor., Tban $640,000 42,322,161 11,410,48 30.911,S693 $,56,210 22,215,410 19,966,771

4 total $S,86, J01 $8,3i 4,747 51.46CiS4C2 $1,4,24 1$ 40.014 $)1,74%.7

--- ~.-t -- Pt ca ot Pauvennva-- ------- ~ ---evne

7 .P.nmul Sube tiber Revenues
Not ,orte T 'n S t160,000 100.01 46,6 52.21 14.40 3.6 412

I Annual Sub-.Crlbtr tnvenues
Note Tho,, $140,000 but
Not 4ore Than $320,000 100.0% 22.7 77.3 22.2 SS.1 44.9

9 u ll Subscrlibr tevenule
NorA ThCI $320,000 out
Not 6it1 20.0n 00booo 100.00 20.4 79.4 S53 74.1 21.9

Note Than $460,000 Sot
Not 6re $ Than 0040,000 I OO.Ot6 23.0 03.2 44.4

11 AMoAl Subcrlbetr Revenus i
m14o0 Then $40,.000 100.0 27.0 732.0 2.2

12 Total -lOOJ 26.2 73:.7 IS.1 14.4 41.4

ott Wetaltl my not odd to total d44 to ounding,.

'tncluds thoso syjsts Whlch rAtrtAnslt ont broedcust slgalsn-hich AL. requIted to be retrAsltted,
9oleusnt to ICC rules and regulatlons, IThoss $ytes h vhlch r trAnnlt the .1nl1s Gf Ittioofan within

.vho. Grcado' cotntour the rlystr t loCated, plus thotl 'tini ica ntly virve- signs a the conty
In rhlch the Iystea is loatetd.l

Includcs thos4 systefm vhlCh ettrana:it onne n r, nt broadcast sIgnals which at ot required to bh
rottanslitted purnsunt to RCc tuldo end rejulltibon .

/fncloJesl thod systen: which retsrngelt *c'lytiqht qolitfyin1 brtadcntlt sn3li vwhich d no. achieve *oohJ'
.lartry' o0( t Ileat 0.5%. The .inioAl ucroprtn standatrd o( the Abtblton telenlsion rtatnl .rvtlc is 0,1.
'Inlluos thoso aystccs whlch scttarnslt cnlytrlqht qualltylfn- bDoaidcast s5lq14 which 0Jo Anhlev 'pullarity
cf at leadt 0.1S. 1.o minnlu meportinJ atJdird at the Abitron televll~on rdting Itvt e o O0.1t,

o 11 C (1)-()11 brrlleJhlon bDigest. nh , U TUe)UI.l ¥1jo9n l) 'M L,
1Y4-1 5 r 1irtion/66. 41,, .2 i.i
Vobusell ¢OM a.l 0.1'.io Co~-,j At l..q 1575.
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TABLE VI

DISTRIBUTION OF TELEPROMPTER CABLE SYSTEMS WHICH
RETRANSMIT -COPYRIGHT QUALIFYING' SIGNALS BY
'POPULARITY' AND BY PROXIMITY TO THE TOP-100

TELEVISION MARKETS

'Popularity" Rating'
Proximity to
Top-100 TV Minimal 1-3 4 Percent

Market Viewinq 2 Percent or More Total
---------- (Number of Systems)----------

(1) (2) (3) (4)

Within 35-
Mile Radius 16 7 2 25

Outside 35-
Mile Radius 10 18 51 79

--------… (Percent of Systems)----------

Within 35-
Mile Radius 64% 28% 8% 100%

Outside 35-
Mile Radius 13% 23% 65% 100%

'Market share percentage of viewing of copyright-
qualifying signals in the county in which cable
systems are located.
2Systems retransmitting sign&ls which do not achieve
"popularity' of at least 0.5%. The minimum reporting
standard of the Arbitron television rating service is
0.5%.

Source: Derived from Tables II-A through II-E and
Tables IV-A through IV-E.

n/e/r/a
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APPENDIX

ANALYSIS OF COPYRIGHT FEE IMPACT OF H.R. 2223 AND
TELEPROMPTER PROPOSAL UPON SYSTEMS LOCATED WITHIN
THE CONGRESSIONAL DISTRICTS OF MEMBERS OF THE
HOUSE JUDICIARY SUBCOMMITTEE ON THE COURTS,

CIVIL LIBERTIES, AND THE ADMINISTRATION OF JUSTICE

In addition to the study presented in the body of

this report, we were requested by MPAA to prepare an analysis

of copyright fee liability under H.R. 2223 and the TPT pro-

poL '. for systems located within the Congressional Districts

of members of the House Judiciary Subcommittee on the Courts,

Civil Liberties, and the Administration of Justice. Pursuant

to this analysis, MPAA furnished us with a list of those cable

systems which they determined tc lie within each such Congres-

sional District. Time constraints did not permit verification

of these data; accordingly, the results of this analysis

necessarily reflect the data provided by MPAA.

I. COPYRIGHT FEE IMPACT OF H.R. 2223 ON CONGRESSIONAL DISTRICT
SYSTEMS

Table 1 summarizes copyright liability under the

H.R. 2223 fee schedule for the 23 cable systems in the six

Congressional Districts selected for analysis. Liability

amounts to less than nine-tenths of 1 percent (0.84 percent)

of total system revenues, or 4.9 cents per subscriber per

month as in Columns (6) and (7). The range is from a high of

0.96 percent ard 5.6 cents for the eight systems in the

Illinois 19th, to a low of 0.50 percent and 2.5 cents for the

single system in the New York 21st. Tables 1-a through 1-f

ruel/na
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present data for each cable system in each Congressioi.al

District by revenue classification.

As a group, the 23 systems in the Congressional

Districts are located predominantly within the lower revenue

classifications. Nineteen systems, accounting for more than

one-half of the subscribers, are in the two lowest revenue

classes (annual revenues under $320,000), with fee impacts of

0.5 percent and 3 cents per subscriber per month, and 0.64

percent and 3.6 cents, respectively. Three systems, with 28

percent of the subscribers, fall into the mid-range revenue

class ($3201000-$480,000), with a fee impact of 0.9l.percent

and 5.6 cents per subscriber per month. Only one system, in

the Illinois 19th, falls into the highest (over $640,000)

revenue class with impacts of 1.43 percent and 8.5 cents per

subscriber per month. Overall, as indicated above, copyright

fees per H.R. 2223 for the 23 Congressional District systems

work out to less than 1 percent of annual revenues and less

than a nickel per subscriber per month.

II. EXEMPTION EFFECT OF PROPOSAL ON CONGRESSIONAL DISTRICT
SYSTEMS

Applying our definitions of signal qualification and

"popularity" from the TPT proposal to the 23 Congressional

District cable systems results in outright exemption from

copyright liability for 11 systems, accounting fox 32.. per-

cent of total revenues. The data for each Congressional

District are presented in Table 2, Column (6). The effect on

n/e/rla
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revenue exemption by district is found in Table 2-a, Column

(6). All the systems in three Congressional District3

(Massachusetts 4th, California 39th and New York 21st) are

exempt entirely.

III. COPYRIGHT FEE IMPACT OF PROPOSAL ON CONGRESSIONAL DIS-
TRICT SYSTEMS

For the 12 systems in three Congressional Districts

that remain liable by application of the TPT proposal, copy-

right fee payments amount to 0.70 percent of revenues, or 4.1.

cents per subscriber pr month. These data are presented in

summary form by Congressional District and revenue classifi-

cations in Table 3. Tables 3-a through 3-f present the data

for each cable system which remains liable for payment under

the TPT proposal. The revenue classification section of Table

3 shows, that for systems which remain liable, the greatest

relative fee impact is experienced by smaller systems with

lowest annual revenues. As shown in Column (5), for the four

systems in the under $160,000 class, copyright fees amount to

1.69 percent of revenues as contrasted with a weighted average

liability for all systems of 0.70 percent. From Column (4),

note that the absolute dollar liability for the fou. smaller

systems with 2,631 total subscribers is higher ($3,426) than

the liability for the one largest system with 10,504 sub-

scribers ($2,100).

The disparities that result under the TPT proposal

are also reflected by the data in Table 3-a (Illinois 19th

n/c/ri".
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CD). One cable system in Monmouth with 1,453 subscribers has

a copyright liability of $2,834 on revenues of $112,462, or

2.52 percent and 16.3 cents per subscriber per month. The

cable system in Moline, with 10,504 subscribers, has a copy-

right fee of only $2,100 on revenues of $749,986, or 0.28

percent and 1.7 cents per subscriber per month.

IV. COHPARATIVE FEE IMPACT OF H.R. 2223 AND PROPOSAL ON
CONGRESSIONAL DISTRICT SYSTEMS

To summarize our findings thus far, application of

the TPT proposal exempts 11 systems and almost $1.4 million in

system revenues from all liability. The copyright fee impact

in toto for systems in the three Congressional districts which

remain liable under the TPT proposal is lower than under H.R.

2223.1 Overall, liability is reduced in absolute dollars from

$35,328 under H.R. 2223 to $19,971 under TPT's proposal. The

rate is reduced from 0.84 percent to 0.70 percent and the fee

per subscriber per month from 4.9 cents to 4.1 cents.

The "bottom line" result of the true effective rates

is shown in Table 4. Copyright fees for the 12 systems in the

three Congressional Districts that remain liable for payment

This effect is niot necessarily true on a system-by-system
basis. For two small cable systems in Carthage and
Monmouth, Illinois (19th CD), liability amounts to $757
(0.50 percent and 3.2 cents per subscriber per month)
under the provisions of H.R. 2223. (See Table 1-a.)
Under TPT's proposal, these same two systems are liable
for $3,271 (2.16 percent and 13.6 cents per subscriber
per month). (See Table 3-a.)

n/cr/n
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under TPT's p oposal amount to 0.47 percent of the full 23-

system revenue total or 2.8 cents per subscriber per month, as

compared with 0.84 percent and 4.9 cents per subscriber per

month under H.R. 2223.

nieiria
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TABLE 2-a

sRVeoIs Or stlCTo ccRssitlAL DtISTICT CABLO SYSTMSa
or COPYRIGtr? OUALIIrCATIO# STATus

fti l.PmOSrT PhoPOSAL

RovenueC O nyse ll itht
C opyright' iCDfc tght
Qualifying Qualifying

llonCopycight Copyright /roaareast Broadcast
alityig Qualfltying lSgn.ls with Signals with Iseoptlon

Total B roadeast Broades% Ito mtesaured Measured fIou Co9yright
ConressionaL Dis t Systt s , lcno

t
Sig nals' VWewing' _VICt Liability

(2)+M32 (41M) (2)4(4)
M() (2) (3) (4) is) is)

1 XUlrolS-19th Co $2,255,050 - $2,255,00 - $2,253,090 -

2 assachusetts-4th CO 424,000 - 424,000 J624,000 - $424,000

3 WleconLin-2nd CD 442.222 - 442,222 *2,912 379,240 62,912

4 lew York-29th CD 53,.150 - 553,530 334,340 217,230 3S.340

S Californli-3th CO 272,000 S211,610 61.200 41.200 - 272,8000

'S New York-21st CO 7l,000 700,000 - - - 78,000

7 Total ' .220.170 $2Sl0 t 0 472 S 2 tl 5 5 i1.74.152

------ 4bSarccaent oft Rivenues------------------- ------

I Zllinois-ltth CO 100.0% - 100.0 - 100.0

S9 Masschustts-4th CD 100.0 - 100.0 100.0o - 100.01

10 tisconsin-2nd CO 100.01 - 100.0 14.2 85.0 14.2

11 New York-"th CD 100.01 - 100.0 40.i 30.2 S0.S

12 Cliltornia-l'th CO 100.0t 77.61 22.4 22.4 - 100.0

13 New York-
2

1st CD 100.0 100.0 - - _ 100.0

14 TotalU 100.001 &.9 3.1 23.7 47.5 32.5

'Includes those sytems which rtrsanlt onlY broadcast Signals which are required
to be retransmitted pursuant to rCC rules and rgcsultions. (Those sy'stes which
retrnsanit the signals of stations within whose Grade 5 codtour the system is
located, plus other slgnioicsntly viewed' Signals in the county in which the
syste 1is located.)
Includes those systems which retransmit one or woae broadcast signals which are

.nt required to be retransMitted pursuant to cc rules "d rgulstions.
Includes those sst¥ems which retrsnsmit 'copyright qual.tyin' broadcast signals
which do noC achlve 'poyularity of at t lest 0.5t. The minlmun reporting standard

*otf thethitrom television rating service is 0.35.
Includes thote sy stem which retransmit 'copyright qualifying' broadcast signals
whlch do achieve 'popularity' of at lea.It 0.15. The inIuln reportinsg standard
ot the'rbtlton television rating service is 0.5t.

source I
Col. (la: Systres in Congressional District provided by the motion Picture

Asloclation of Aerlica.
Cols. 12)-(3)1 Television Digest, Inc.. Telrvlion Taethok, 1974-1175 rltlon/Wo. 44.

Services and Statlons Volu~s, car; .n. i tlin Cnverrol Atl,. A173.
Cols. (4)-(5)2 American Reaarch · ureu, Arblton n v i'74 C¢.o.LY ov nraqC.

nle/r/t
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TABLE 3-f

COPYRIGHT FEES FOR
CABLE SYSTEMS IN NEW YORK 21st DISTRICT (HON. HERMAN /ADILLO)

PER TELEPROMPTER PROPOSAL

---------------- NO QUALIFYING SYSTEMS -------------------

nl/cr/a
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[Attachment C]

MEIMORANDUM
OcToBeB 29, 1975.

Re Calculation of cable coverage in advertising purchases.
To: Mr. Jack Valenti.
From: William H. Fineshriber, Jr.

I have spoken to the following people:
1. Jay Eliasberg, Vice President, Television Network Research, CBS.
2. John Cowden, Assistant to the President, CBS Television Network.
3. RiLaard A. R. Pinkham, Chairman Executive Committee, Ted Bates & Co.

Inc.
4. Max Buck, Vice President, National Sales, NBC.
5. R. L. (Russ) Condit, Media Director, Procter & Gamble.
6. Har D. Way, Manager of Media Planning, Colgate-Palmolive-Peat.
7. PeA Jardach, Vice President and Director of Broadcasting, Foote Cone &

Belding .. ertising agency (Lever Brothers is me of their biggest clients).
O. Harry Schroeter, Vice President, CommuniLations, Nabisco Inc.
I explained to each of these gentlemen the reasons for my call and obtained

from them approval to quote the substance of their answers. All of them agreed
that the process of purchasing advertising on television today was generally
as follows:

For national coverage one buys either network programs, portions of network
programs or spots on network programs. Through these netvork buys one
reaches anywhere from 95%o to 99% of the total national TV audience (IMost
of the better programs in prime time are carried by stations that reach from
97% to 99%.) In making these buys, the advertiscr C:onsiders total circulation;
there is no breakout and no specific charge in the rate card or allocation in the
advertisting budget for cable coverage. The rating services claim to cover cable
homes- (although some experts consider the adequacy of this measurement ques-
tionable), and to this extent these cable homes are included in total circulation
for which the advertiser pays.

When the advertiser wishes to increase his impact in a given market or markets,
he also buys local television programs or spots. Here again he buys total coverage
of the local station without any breakout or specific charges for cable homes
covered. To whatever extent that cable homes add to the local station's total
coverage, this is usually included in the advertising rate.

Mr. Pinkham, whose agency is sixth in total billings with $136.5 million in
1974, said that all (television) buys are made on the basis of a circulation de-
livered. The few added viewers in remote areas that cable adds to total circula-
tion are not particularly valuable to the advertiser ... and in this agency the
subject of, cable coverage is not discussed with or becomes a factor with . . .
clients.

Max Buck of NBC and Harry Way of Colgate agree that cable coverage is not
considered specifically in their buying or selling operations. Mr. Buck ;tates
flat that he never even discusses cable coverage, nor does he recall ever having
been asked any questions about it. He says that his sales for the NBC network
are now all "Individual negotiations" per spot and they are based on the total
number of homes reached and the "quality" of the program in which the spots
are placed. Peter Bardach says that in none of his agency's buys is cable
coverage considered or even discussed; he does not recall any conversations with
his clients or the networks specifically on the subject of cable coverage; the price
of the spot or program purchased is based solely on its assumed total circulation
as calibrated by the rating services. Mr. Buck also makes the point that he does
not consider cable coverage anything additional to the normal coverage pattern
of the stations he sells on the network. He feels that practically all cable homes
already had television sets; were already included in the circulation figures o'
the stations making up his network offerings; and that the best that can be said
for cable vis-a-vis circulation is that it improves the quality of reception while
adding very little to the total figures.

Russ Condit of P & G says that P & G has long watched the development of
cable and still keeps a careful eye on it. They still consider it so small an element
In their total audience that they do not attempt a breakout of cable homes in
their calculations and they make no provision for it in their budget. The networks
and the local stations sell P & G their total circulation and this is what they pay,
for.
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'Mr. Condit says that at the present stage of development P & G, considers it
impossible to quantify any percentage of their advertising budgets for cable
coverage. They do consider cable a small extension of the network audience-
but tot:at all a straight-line extension. P & G feels that cable has added some-
thing to the total audience but that the vast majority of cable homes already had
televisioni and were included in the coverage patterns of television stations.
'Therefore, cable represents very few new viewers; it does afford' improved
reception to its clients.

Harry Schroeter of Nabisco (who is also the former Chairman of the Asso-
elation of National Advertisers) makes an additional point: he says that the
advertiser has very little interest indeed in the audience reached over cable
through the importation of distant signals. The advertiser buys specific markets
for his impact on those markets; when he buys Salt Lake City, for instance, he
is not interested in a handful of rural listeners in Montana who may receive his
message over cable. When local stations include this distant signal coverage
in their rate cards, the advertiser often objects and wants these distant homes
removed from the rate base.

[Attachment D]

METROMEDIA TELEVISION,
New York, N.Y., June 26, 1975.

Hon. ROBERT W. KASTENMEIER,
Chairman, Subcommittee on Courts, Ctvil Liberties and the Administration of

Justice, U.S. House of Representatives, Washington, D.C.
DEAR CIIArRMAN KASTENMEIER: During your recent hearings on CATV Copy-

right before your Subcommittee, witnesses representing Cable Television have
presented testimony concerning the sales value of out-of-market homes reached
by television stations via cable. Our experience, which does not confirm the cable
viewpoint presented, may be helpful to you in your consideration of this matter.

Metromedia Television operates six television stations, five of which are in-
dependent-that is not affiliated with any major network.

Both local and national spot advertisers in the past have not had any significant
interest in reaching any distant home outside of the market which may be re-
ceiving their message via cable. If indeed they were interested, they have not
been willing in the past to pay higher rates for any additional viewing homes.

In fact most local advertisers are interested only in reaching viewers in the
metropolitan area in which they conduct their business recognizing that customer
potential from distant homes is minimal at best.

National and regional advertisers plan their advertising expenditures in spot
television based on the ADI (Area of Dominant Influence.) Therefore, cable
homes falling outside the ADI simply are not a factor in the price they are will-
ing to pay.

The cable coverage also has no bearing on the price that stations pay for its'
programming. Just like the national advertiser, the program syndicator estab-
lishes his price based on the size of the market not on the-individual coverage
of one station or another due to the number of cable systems on which that
station is carried.

If I can be of further assistance, please do not hesitate to call on me.
Very truly yours,

R. KENT REPLOOL.

KSTW TEFEVIXION CHANNEL 11,
Tacoma.. Wash., June 19, 1975.

Hon. ROBERT KASTENMEIER,
Chairman, Subcommittee on Courts, Civil Liberties and Adminiotrati,,n of Justice,

U.S. House of Representatives, Wishington, D.C.
DEAR CHAIRMAN KASTENMEIER: I have followed with interest press accounts

of hearings by your subcommittee on the question of copyright liability by cable
television. A major contention put forward by cable interests is inaccurate, and
should'be corrected before your committee begins its deliberations.

The cable people have attempted to create the impression that, by carrying
television signals beyond the area a TV station would normally cover itself,
cable expands the station's effective market. This, they say, enables the station
to charge higher advertising rates, which in turn results in higher copyright
payments. I do not deny that most station operators wish this were the case.
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Many of us have even labored to achieve that very goal. But the fact of th~ mat-
ter is that it doesn't work that way, nor is it likely to in the foreseeable future.

Television advertising rates are determined by the size and composition of the
station's audience. There are only two generally accepted' means of measuring
that audience, and those are the regular audience surveys, or "ratings," issued by
the A. C. Nielsen Company and the American Research Bureau. Both those com-
panies will admit that they cannot accurately credit to each station the viewing
it may receive on every cable system far from the station's home market.

Even if the rating services could, and did, fully and accurately credit such
"outside" viewing, the station's advertising rates would not automatically rise
in a commensurate amount. About half of an average station's revenues comes
from local advertisers, retailers in the station's home community. Additional
viewers hundreds of miles away are not a market for them, and they will not pay
higher rates for the privilege of exposing their messages to these far-away people.
The other part of station advertising revenues come from national advertisers,
whose products presumably are available almost everywhere. But even they won't
pay higher rates for that possible extra audience, because their buying concepts
and criteria are based on the audience delivered in the so-called "Area of Domi-
nant Influence," or that area close in to the station's home market.

I realize that this is a highly detailed and technical concept, but it is neces-
sary to understand it in order to refute the cable interests' simple assertion that
because of their additional coverage, broadcasters are charging higher rates and
paying additional copyright fees. That just isn't so.

I hope you will call this to the attention of the committee's membership and
staff, so that complete information can be elicited. Thank you very much for
your time and consideration.

Sincerely,
CRAWFORD P. RICE,

Vice President and General Atanager.

INDEPENDENT TELEVISION STATIONS, INC.,
New York, N.Y., June 17, 1975.

Hon. ROBEBT W. KASTENMEIER,
Chairman, Subcommittee on Courts, Civil Liberties, and the Administration of

Justice, U.S. House of Representatives, Washington, D.C.
DEzA CHAIRMAN KASTENMEIER: It is my understanding that during last week's

hearings on CATV copyright before your Subcommittee, witnesses representing
the cable television industry presented testimony concerning the sales value of
out-of-market homes reached by television stations via CATV. Hopefully, the fol-
lowing information will be of assistance to you in your deliberations.

It is true that the Association of Independent Television Stations (INTV) has
sought to interest advertisers in purchasing those out-of-market cable subscribers
reached by independent television stations. As depicted in this week's issue of
Broadcasting magazine, the cable industry actually displayed copies of the
coverage maps which INTV uses in its sales presentation.

However, it is significant that advertisers will not pay for these out-of-market
homes, First, local advertisers have no interest in buying homes at such a dis-
tance. Second, national and regional advertisers are interested only in those
homes located within the market (this area is known as the Area of Dominant
Influence (ADI)). Homes outside the station's ADI simply do not figure in the
price of the advertising. It may be that in certain cases an advertiser may select
an independent station over a competing network affilliated.statlan owing to the
extension of the independent's signal via CATV. But this factor does not affect
the price which the advertiser pays for the station's time, be it an affiliated or in-
dependent station, and it does not affect the price the station pays for its
programming.

The foregoing information was confirmed in discussions with several other
members of our association, located in both large and small markets. If I can
be of further assistance, please do not hesitate to call on me or the President of
our Association, Mr. Herman Land, at the above address.

Very truly yours,
JIM TuRREmL, Chairman.
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JUNE 27,1975.
Hon. CHARLES BE. WIGGINS,
Subcommittee on Courts, Civil Liberties and the Administration of Justice, U.S.

House of Representatives, Washington, D.C.
DEAR CONGRESSMAN WIGGINS: Mr. John Mercer of your office has contacted

me for additional details concerning out-of-market homes reached by television
stations via CATV. He was particularly interested in the relationship of adver-
tising rates to film program costs because of the out-of-market coverage.

As previously stated advertisers will not pay for these out-of-market homes.
Local advertisers have no interest in people located far from their retail area.
National advertiser's buying concept !s based on those homes located in the home
market of the station (ADI). Additionally there is no accurate way to credit a
station the viewing it may receive on a cable system. For example, last year
KTVT carried the World Football League Games. Our signal was blacked out by
the cable system in MIonahans, Texas because the local station was also carrying
the telecasts. This may have happened on other cable systems of which we are not
aware. Because of this local station protection, we cannot be sure which of our
programs are being carried on cable. This uncertainty further precludes adver-
tisers from paying additional money for cable coverage. Therefore, our advertis-
ing rates have not increased because of cable coverage. And, 'in fact, if cable
coverage were eliminated the rates would remain the same since this coverage in
no way affects our pricing which is based on the home market viewing audience
(ADI).

Nor does cable figure in the price we pay for film program costs. Film distribu-
tors base the price they charge for their product or. the market rank. The market
price for film in Dallas-Ft. Worth. the eleventh television market, will be less
than the price in Washington, D.C.... the 9th market, but greater than the
price in Houston, the 14tl market.

I hope this additional information will be of help in your deliberations.
Thank you very much for your interest.

Kindest personal regards,
JAMES R. TERRELL;

Vice Presidaent/General Manager.

A. Frank Reel, being duly sworn, deposes and says:
I am- the President of Metromedia Producers Corporation, subsidiary of Metro-

media, Inc. My Company distributes tape and film programming to television
stations.

Among other activities, Metromedia, Inc. is engaged in the operation of six
television stailons in major United States television markets. Five of these operate
as "independents"--i.e.: without network affiliation. The signals of these stations
are widely retransmitted by CATV to both local and distant cable audiences.

I make this affidavit so that it may be submitted to the Subcommittee on Courts,
Civil Liberties and the Administration of Justice of the Committee on the Judi-
ciary of the House of Representatives in connection with its hearing of the bill
H.R. 2223.

The question to which I rAdress myself is whether a television station-pays
a higher fee to the copyright owner for the licensing of a television program be-
cause of the fact that the signals of the license station are retransmitted by
cable systems operating in the local market of the television station or are car-
ried into markets distant from that of the television station in order to be
distributed to the cable system's subscribers in that distant market.

Based on my knowledge of the industry as it has operated for years and oper-
ates today, I can state that no such higher payments are made to the copyright
owners and that the license fee paid by the television station does not reflect in
any manner the extended audience provided by distant cable systems.

My experience in tlhis field goes back to 1954 when I became associated with a
company then known as ZIV Television Programs, Incorporated. That company
was acquired later on by United Artists Corporation, and after going through
several changes of names ultimately was called United Artists Television, Inc.
The business of ZIV and United Artists Television, Inc. was the production and
distribution of television programming. I was basically in charge of overseeing
all contracts on the talent side, the production side, and on the distribution side.
I stayed with that company until July 1968, at which time I joined my present
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company, Metromedia Producers Corporation. I first became Vice President for
Business Affairs with duties similar to those I exercised for ZIV Television Pro-
grams, Inc. and for United Artists Television, I:.c. I then became Executive Vice
President and then President of Metromedia Producers Corporation.

hMy major concern today is supervision of licensing to television stations. The
programs that my Compal.y licenses to stations are either owned by my company
as copyright owner or it has received the rights from the copyright owider to
distribute or to license programming produced by others.

When a station acquires a license, it is important for that station that it be
the only one in the market to exhibit that pro,-ranm li.d that thi same program
cannot be seen-with different commercials-over another station or imported
from another station by a cable system in the licensee station's markel. The
station demands exclusivity. For that reason we never license the same program
(or even different programs of the same series) to run on two or more stations
in the same city at the same time. This concept is applicable to cable importations.
The obvious reason is that when a cable system imports a distant signal carry-
ing the program that we want to license to a local station, the audience of the
local station will be reduced by the number of viewers who see the program on
the cable.

The syndicator must sell the big markets first to recoup his costs and then he
must turn to tile small inarkets to make a profit. If the cable system carries
the program from the bigger markets to the smaller markets, syndication therein
becomes difficult because cable importation reduces the value of the program
to the buying station. As a result of this harmful effect, a television station may
refuse to license a syndicated program or may license it only by paying a lower
price than otlierwise because its potential audience has been or Will be exposed
to the program albeit with different commercials.

I have been informed that cable interests have contended that the loss which
the copyright owner suffers in the local markets may be counterbalanced by
increased license fees which he might receive from the television stations whose
signals are carried into the distant markets by CATV. I understand that it has
been asserted that the dollars lost for a program in tile local market will be
made up by those paid to the copyright owner by the station whose signals
are carried into the distant market, because the license is bought on a "dollars
per thousand viewers" basis. In the first place, the "viewers" are those measured
by a rating service within the area dominated by the station-not some distant
lo-ation. In the second place, a distant audience is not valuable to sponsors, such
as local and regional advertisers or even to national advertisers to whom partial
duplication of coverage in a market does not justify increased costs. Advertisers
are value conscious and will not pay for wasted coverage or for coverage that is
not measured by audience ratings within the immediate market area.

But most important, the economics of determining the price between the copy.
right owner and the licensee station.is based primarily on the semi-monopolistic
economy in the television market. There are only a limited number of stations
in each city and (i'ith the exception of the small number of cities that have in-
dependent VHF stations) on the average buyi.g stations, the all-important time

left for non-network programming is severely limited. Accordingly, since many
programs compete for sales to such limited outlets and there is always more
product than time available for syndicated programs, there exists a perpetual

and structural "buyers' market" that is not and cannot be Qffected by Increases
in coverage due to CATV.

The inevitable consequence of these economic factors i.: that stations obtain
programs at the lowest possible price and do not make any additional payments
by reason of the fact 'iat there may be some additional viewers far away in
another market. In my 20 years of experience. I have never encountered any
such increased price. The only time CATV andiences are discussed is when a
buyer seeks to depress the price of a program because a part. of his potential
audience has already been exposed to the same program or series by CATV.

A. FiRANK REEL.
Subscribed and sworn to before me this 19tll day of June 1975.

ROBERT L. GROSSMArN,
Notary Public.
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JUNE 30, 1975.
Hon. ROBERT WV. KASTENfEIER,
Chairman, Subcomnmittce on Courts, Civil Liberties ard the Administration of

Justice, U.S. House of Reprdsentatives, Washingtin, D.C.
DEAR CHAIRMAN KASTENMEIER: As reported in the trade press, it appears

that cable television witnesses who testified before your Subcommittee on
June 11th may have generated some erroneous impressions relative to the value
which a station derives from extension of its signal to cable subscribers residing
beyond the station's normal over-the-air ]coverage area. I hope this letter will
serve to correct these impressions.

To the best of our knowledge, WGN-TV is currently carried on 170 cable
television systems whose subscribers total 576,000. Approximately 142 of these
systems, with a total of 490,700 subscribers, are located beyond the Chicago
Area of Dominant Influence. This area, known a. the ADI, represents these
counties wherein the Chicago television stations lave a preponderance of tele-
vision viewing.

Without going into detail regarding the methods used in the buying and selling
of television commercials, I would like to advise you that the price of advertis-
ing purchased on our station reflects only the home we reach within theChicago
ADI. We do not receive extra consideration by virtue of these homes beyond the
ADI which are reached via cable television.

I will be pleased to discuss this further with any members of the Subcommittee
or their staffs.

Sincerely,
SHELDON COOPER.

[ICA TV,
New York, N.Y., July 10, 1975.

Hon. ROBERT W. KASTENMIEIER,
Chairman, SubcomLmittee on Couzrts, Civil Liberties and the Administration of

Justice, U.S. House of Representatives, Washington, D.C.
DEAR CIHAIR.MAN KASTEN.MEIER: I have been advised that cable television

witnesses appeared before your committee last montli and claimed that tele-
vision stations pay higher copyright royalty fees to copyright owners because
television signals are carried by cable systems into additional homes.

As Executive Vice President and Director of Sales for IMCA TV (a major
distributor of copyrighted programs to television), I have a great deal of experi-
ence in selling our programs to television. I cannot recall a single negotiation in
which the number of cable subscribers in a market was an issue or factor in
price of the product. ~When I am negotiating a contract with a local television
station for the use of our programs (syndication), I have no idea of the number
of cable homes in that local market, and today I couldn't tell you, if you asked
me, the numbers of cable homes in any market.

The reason simply stated is that the number of cable households viewing a-tele-
vision program is irrelevant in our negotiations with tL.evision stations. In deter-
mining a sale price and negotiating with a local television station we analyze
the following. the past history of selling prorams in that particular market;
the: ranking in size of that market (New York is No. 1. etc.); competition in
selling programs to stations in the market; our costs in the progrdms we're
atftempting to sell; and the needs of a television station for programming. Thus,
for example, if a television station has a low rating, and we have what we think
is a good program which will help his-ratings, we may ask a higher price. The
station may pay the higher price, If it needs our program, for just that reason.
The sale price has no relationship to the number of increased cable viewers: it
is based on the marketplace.

If increased cable subscribers had an effect on the contracts we negotiate,
then as the number of cable viewers increased, our sale price should also increnae.
This has not happened in the case of films we sold on a syndication basis in
December 1972 in comparison with the sales of films in the same markets in
January 1969. Following is a table showing the approximiate changes in 1972
sales prices over 1909 prices in the fifteen largest television markets that had
from 3% to 19% cable household penetration:
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Percentage
change in

Market: price
New York . .---------.---------------- +------- ---------------- _3
Los Angeles- .--------------------------------------------------- +4
Philadelphia ----------------------_--------------------------- same
Boston ------_-------------------------------------------- -- 4
San Francisco ---------------------------------------------------- -16
Washington, D.C ---- __---------------------------------------- same
Pittsburgh ____------------------------------------ -- 1
Clevelafid .. ..-- +------------------------------------- --_ -6
Dallas-Ft. Worth .-------------------…----------------- _ _. +3
Miinneapolis-St. Paul__ _ ----- _---------------------------------_- -- 40
Houston ----___ --------------------------------- --11
Seattle-Tacoma . .... . ................--------------------------- same
Atlanta ----_____ --___________---___---------___ -- 35
Indianapolis _ - ----------------------------------- ---- s
Tampa-St. Petersburg .. ...---_-------_-__-_______ _ -- 1

During this period, television homes increased nationally by almost 9% and
cable subscriber households increased nationally by 66%. Additionally, during
this same period there was a continuing, high rate of inflation. Yet in those fowv
markets where we obtained price increases for our product, the increases ranged
only from 3% to 6%. Indeed, in most of those markets, we experienced no
changes in prices or else reductions ranging from 1% to 40%. While such price
changes can be explained in part by the quality and number of films offered
for syndication, it is obvious that the number of cable viewers has no effect upon
the price negotiated. What counts is the program we offer and the specific
market-place situation.

I must add that the "leasing" of copyrighted program material involves com-
plex issues; it is not the same as selling bolts and nuts. I have touched only on
the high points and have perhaps oversimplified in the interest of brevity. I
would be pleased to make myself available for a fuller explanation and to
respond to any questions you and the MIembers of the Subcommittee might have.
I must repeat, however, that neithereI nor any other seller of program material
to a television station, that I know of, has ever obtained more money because
of additional cable system coverage of that buyer's signal.

Respectfully,
KEITH GODFREY.

UNITED ARTISTS TELEVISION, INC.,
Neto York, N.Y., July 7, 1975.

Hon. ROBERT W. KASTENMEIER,
Chairman, Subcommittcc on Coutrt, Civil Libcrtics and the Administration of

Justice, U.S. House of Representativcs, Vas8hington, D.C.
DEAR CHAIRMAN KASTENMEIER: The undersigned is the Chairman of the Board

and Chief Executive Officer of United Artists Television, Inc. My company is
actively engaged in the distribution of motion picture feature films and series
to television stations throughout the United States. I am writing this letter
to comment on testimony given by witnesses for the cable industry at last
month's hearings before your Subcommittee regarding the license fees paid by
television stations for copyrighted programs.

I am fully familiar with the distribution of motion picture feature films and
series to television stations, having been actively engaged in that business since
1950. MZy activities illn this respect included and still include the negotiation of
license contracts with networks and television stations. One of the important
subjects of these negotiations is, of course, the price which the licensee pays.
In my experience, there is no increase in price which the television station will
pay because of cable retransmissions. The reasons shy the station will not pay
a higher license fee are inherent in the operation of the television program
market. Indeed, where license to networks are concerned, the network acquires
the rights for the whole United States, and it would not pay more money for
cable retransmissions, especially since the network's affiliated stations are
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faced with competition for their own local spot commercials when the same
programs are imported by CATV with the local spot commercials of the distant
station.

Insofar as licenses to stations for non-network (syndicated) showings are
concerned, it is perhaps a platitude to say that price is determined by what a
buyer is willing to pay and what a seller is willing to accept. But the reality
of the marketplace is that many factors enter into this determination, particu-
larly in view of the intangible and speculative element of public response to a
particular program or group of programs. Cable carriage enlarging distant
audiences plays no part in that price determination at all.

The primary determining factor in arriving at the amount of license fees is
supply and demand. When there are more stations in the market, there.are
more bidders for the program and. accordingly, the price will be higher. Other
factors influencing the price are the availability of programs for licensing to
stations in that market and the need of the station for the particular program or
type of program offered to it. This in turn depends on licenses recently offered
or granted in the market by competitors of the program supplier.

For the reasons explained, it is misleading to say, as I understand cable inter-
ests have done, that the copyright owner is being reimbursed for his losses in
local markets by additional payments by stations for distant signal retransmis-
sions by CATV. The contrary is true. The copyright owner loses local sales to
stations without being able to recoup his losses from the stations whose signals
are carried to the distant markets.

Respectfully yours,
ERWIN H. EZZES.

GATEWAY COMIMU-NICATIONS, INC.,
Cherru Hill, N.J., July 9, 1975.

lon. ROBERT W. KASTENMIEER,
Chairman, Subconmmlittce on Courts, Civil Liberties and the Administration of

Justice, U.S. House of Rcpresentativcs, Wlashington, D.C.
DEia MR. CHAIRMAN: My attention has been called to certain testimony made

by spokesmen for cable systems during the hearings on copyriglht legislation
before your Subcommittee. *

Cable protagonists have stated, unequivocally, that cable so enhances the
quality of local signals and so extends local signals beyond normal coverage
areas that local stations benefit from the added coverage, and therefore cable
systems ought not to pay copyright fees, but on the contrary, they should collect
fees from local stations to compensate the cable systems for improving and
extending television signals.

That claim is preposterous.
In certain locations it is possible that local signals have been "enhanced" but

when it happens it is an improvement less apparent to the eye and mind than to
the meter of the measuring device. In my area of operations, the television
signal may be extended for the cable viewer in Williamsport, or in similar physi-
cally shaded areas where normal station signals cannot be received. This is
the classic cable situation.

But the argument is wholly fallacious that this "service" by the cable systems
permits the station to charge more for its advertising and thus enables the
syndicator to charge more for his copyrighted program.

Virtually all television advertising buying is done on the basis of station recep-
tion in what Nielsen calls the Designated Market Area, and the American Re-
.earch Bureau calls the Area of Dominant Influence. These are the areas in
which the stations in a market command the attention of a' majority of the
viewers (county-by-county) and is, as a practical matter, well within the cover-
age area of the station's unassisted signal,,

Each DMA (ADI) is defined by viewer response to television stations in a
market. From an advertising selling viewpoint, much of a station's unassisted
,signal is "wasted" because it is broadcast over areas where a majority of tele-
vision sets are tuned to stations operating in an adjacent market.

The Johnstown/Altoona area offers an excellent case in point, when one con-
siders the degree of cable saturation-nearly 55,%-and the number of cable
connections-about 150,000. In combination, the Johnstown/Altoona market
becomes the biggest and toughest cable market in America.
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"Television Fact Book" shows that the ,70hnstown television station, WJAC-
TV, has a net weekly circulation approaching 600,000 television homes. The
Altoona station has a net weekly circulation of under 300,000 homes. But, "Broad-
cast Advertiser Reports" (the authoritative source on TV advertising), shows
that most national business is placed on the Altoona station, WTAJ-TV, despite
the fact that Johnstown has a-two to ou. total coverage over the Altoona station.

Superior selling may account for some of the difference, but the simple.fact is
that most buying is done on DMA or AI)I figures and in the D1IA or ADI, the
Altoona station, WTAJ-TV, in a majority of time periods, hasthe audiences equal
to or larger than the Johnstown station.

On the other hand, the Johnstown statioi, s physical coverage over Pittsburgh
is "wasted" in the sense that advertisers buying the Johnstown/Altoona market
also buy the Pittsburgh market sep .rately; they buy by DfMA or ADI and not b'
total coverage of the station.

-The local merchant doing business in Johnstown or Altoona has no desire to
pay more advertising dollars to reael. viewers inl Pittsburgh; his store is in
Johnstown or in Altoona, and he'll not pa) more for a signal that competes
with the signals used by Pittsburgh- mterchants- who are "local" merchants for
Pittsburgh area residents.

Where and how does cable help the Johnstovn/Altoona television stations?
The answer is that cable doesn't help them; It hurts. There has been lro ABC-TV
affiliate in either Johnstown or Altoora. Cable brings in to both, cities the signal
of WTAE-TV in Pittsburgh, a station that is 75 to 100 miles away from Altoona
and the area served by its station. The Pittsbuirgh station ca: 't sell this coverage,
but the viewers watching the programs, obviously, are not watching the signals
of the Altoona or Johnstown stations. Consequently, these audiences for the
Altoona and Johnstown stations are diminished rather than increased. In short,
cable has fractionalized- the local viewing audience.

Or, look at Binghamton, New York, and audience survey records going back to
November 1963. The share of audience viewing signals other than those in the
market has risen from 2% in November of 1963, to 25% in May of 1975, and it
has agne as high as 30%. The total number of homes attributed to the Bingham-
ton market has gone from 43,000 in November of 1963, to 51,000 in November of
1966 but sharply down to 38,000 in M.[ay of 1975. In a time when the number of
television homes was increasing and the population was increasing, the Bingham-
ton stations have had to run at full speed in order to remain in approximately
the same place. The reason? Tile growth of cable systems in the area, systems
that import three signals from New York City 200 miles away and additional
signals from Syracuse and from Wilkes Barre--Scranton.

The total homes here cited is from 9 ABI to midnight, 7 days a week. The prime-
time situation is even more revealing. In 1963-1965, the number of homes view-
ing the three Binghamton network stations ranged around 90,000. At the height
of the last television season, 1974-1975, the number had dropped to as low as
69.000.

On the purchase of syndication copyrighted~ product for use -on television
stations, the distributor prices each market according'to its size. From that point
on, the price the station pays is negotiated.

Prices for copyrighted programs are negotiated on the basis of competition
J)etween sellers, on what~a station operator feels he can afford, on the going price
in the market for similar programs, on the quality of the product under consid-
eration, on the number of stations in a market, on the length of time that the
program has been available. These are a:aong -the more important factors that
are the determinants of price for program material; not the size of the station's
audience. Thus, the DU[A or ADI is seldom, if ever, a measure of price paid and
the total service area is of seven less significance in such price discussions.

The syndicator may sell the same product in adjacent markets-the Pittsburgh/
Johnstown/Altoona situation again. If he sells the same program in the two
markets and the Pittsburgh station is carried by cable in Altoona and Johnstown,
one may find that the Pittsburgll station is taking away audience with the same
program for which the Altoona statiorn has paid good dollars. At the same time,
the Johlulstown/A,'ltoona audience is an aadience that the Pittsburgh station can-
not :sell in formulating its rates. MIeanwhile, the Altoona station is forced to sell
at a lower rate because the program coming into the market via cable has eroded
part of the Altoona station's audience.
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Cable's claim that its enhancement of local signals and its extension of those
signals in additional homes should make it exempt from copyright payment is
not based on the facts and is not deserving of serious consideration, in my
judgment.

Sincerely,
GEORGE A. KOEHLER.

Richard Woollen, being duly sworn, deposes and says:
I make this affidavit so that it may be submitted to the Subcommittee on

Courts, Civil Liberties and the Administration of Justice of the Committee a,. the
Judiciary of the House of Represeintatives in connection with its hearings on the
bill H.R. 2223.

I am Vice President in charge of Programming for Metromedia Television. In
that capacity it is my duty to purchase syndicated and other television proper-
ties for the six television stations owned and operated by Metromedia, Inc. These
stations are WNEWw-TV, Channel 5 in New York; KTTV, Channel 11 in Los
Angeles; WTTG, Channel 5 in Washington, D.C.; WTCN-TV, Channel 11 in
Minneapolis-St. Paul; KMBC-TV, Channel 9 in Kansas City; and WXIX-TV,
Channel 19 in Cincinnati. KMIBC-TV in Kansas City is an affiliate of the ABC
Television network, the others are independent stations. WXIX-TV in Cincin-
nati is a UHF station-the others are VHF stations.

I have been engaged in the process of purchasing programing for the MIetro-
media. owned and operated stations for over 9 years. During that time I have
never been moved to increase the price of any programing by reason of the fact
that signals of our stations are carried into distant areas and disseminated by
CATV. Nor have I been party to any negotiations for the purchase of programing
which were based in any way upon a consideration of the fact that our stations'
audience includes coverage of distant areas by cable.

A discussion of the fact that our signals are carried on cable systems has
never arisen in any negotiations for any programing-that I have conducted.

RICHARD WOOLLEN.
Subscribed and sworn to before me this 23rd day of June 1975.

ARNOLD L. WADLER,
Notary Public.

GOLDEN WEST BROADCASTERS,
Los Angeles, Calif., Jul. y 14, 1975.

HON. ROBERT W. KASTENMEIER,
Chairman, Subcommittee on Coutrts, Civil Libertics and Administrations of

Justice, U.S. Hoarse of Representatives, Washington, D.C.
DEAR MR. CHAIRMAN: I have been asked as General Manager of KTLA, an

independently owned television station in Los Angeles, California, to comment
on whether or not we consider the number of cable subscribers to whom our
programs are carried in determining the price we will pay for programs which
we acquire from other parties.

Iii my experience, the question of the number of cable subscribers has never
been an element in determining the price paid for such programs, nor is it an
element in determining the prices we charge our advertisers for advertising on
our station. This is so for primarily two reasons, The cable television audience
is so negligible in comparison to the total available audience that it is not meas-
ured in considering prices charged or prices paid.

In addition, the rating services which report the number of viewers a particu-
lar station has within its area of dominant influence in order to afford compari-
sons with other stations, do not include in their calculations or statistical re-
search a separate number for cable viewers. The advertising rates we charge
are based on the reports of such statistical surveys. Since the number of cable
viewers is not included in the statistics, it is not an element in the determina-
tion of advertising rates.

I can remember no instance in which the.number of cable viewers ever became
a subject of a pricing discussion with a motion picture product supplier, or in
any discussion of our advertising charges with a potential advertiser.

Yours very truly,
JOHN T.. REYNOLDS.
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NATIONAL ASSocIATION OF BROADCASTEBS,
Washington, D.C., November 26, 1975.

Hon. ROBEiT W. KASTENMEIER,
Chairman, Subcontmittee on Courts, Civil Liberties and the Administration of

Justice, House Committcc on the Judiciary, Washington, D.C.
DEAR CHAIRMAN KASTENMEIER: I am in receipt of your recent letter requesting

the comments of the National Associat:_ln of Broadcasters regarding the proposal
of the Teleprompter Corporation of an alternative method of treating the issue
of cable television copyright in H.R. 2223. Coming as it does, at the eleventh
hour of consideration of this complex issue, we are forced to admit that it is
difficult to explore it in depth. But we do appreciate your affording us the
opportunity to respond and hope that our observations are of some help in your
deliberation.

The Teleprompter proposal is eye-catching, at first blush, because it incor-
porates two figures which make it seemingly reasonable-the percentage broad-
casters pay for copyright, and a quantitative measure of audience garnered by
those signals for which Teleprompter would deign to pay. Its cosmetic allure,
however, is quickly lost when the real facts of this proposal are brought to light.
It is based upon dubious assumptions-assumptions which appear in Tele-
prompter's memorandum as allegations of fact without intellectual or even nar-
rative support. To the extent that these assumptions are deficient, so is the
proposal itself.

1: The Assu,:ption That "Local" Signals Ought to be Exempt from Copyright
Liability

Teleprompter alleges that "as a matter of pure logic, there is no justification
for imposi.s liability on cable's retransmission of local signals." Unfortunately,
Teleprompter's definition of "pure" logic is that logic which occurs in the vacuum
of ignorance. A reasonable definition of a local signal, for purposes of copyright,
has escaped all who have tried to establish it throughout the long history of
this bill's consideration. Teleprompter, in its memorandum, seems to be speaking
of a local signal as that which either is -available over the air, or which falls
within the intended market of advertisers promoting their product on television.
In its proposed statutory language, however, the definition of local signals takes
on an entirely different cast becoming not what the term "local" engenders in the
mind of the reader, but rather signals which are "required to be retransmitted
by the cable system pursuant to the rules and regulations of the Federal Com-
munications Commission." In the statutory language, therefore, the exemption
would attach whether the "local" signal was five miles distant or 200 miles.
Clearly, in the case of a television signal retransmitted by a cable system beyond
the market for which an advertiser sought coverage, there is no payment made
to a broadcaster and no payment is passed on to a copyright proprietor for the
use of his copyrighted material.

Broadcasters are not unmindful of the fact that in limited instances, there are
cable systems which do provide additional and otherwise unobtainable coverage
within the advertising base of the local broadcaster and provide a benefit, how-
ever limited, to that broadcaster. Such cases, however, represent a minute frac-
tion of the broadcast audience, at the present time, and are likely, by virtue of the
nature of early cable's development, to represent an ever decrcasing fraction.
I" part it was because of this situation, coupled with the difficulty of equitably
defining different classes of signals, that the compulsory license came ino con-
sideration in the copyright bill. After years of debate, and with less than total
intellectual hofiesty, it ill behooves one party in the cable industry to offer a
radically-altered design for the payment of copyright fees, especially when such
proposal raises de(ep questions regarding areas which have been compromised and
resolved during that long process of consideration.

2. The Assumption That "Rctra,asmission of Distant Broadcast Signals Actually
is a Benefit to the Origir.ating Stations"

Teleprompter argues that originating stations whose signals are imported into
distant markets are able to charge advertisers foe tie additional reach provided
by cable television. This allegation is contrary to virtually all of the evidence
supplied to the Subcommittee both in direct testimony and in subsequent com-
munications from knowledgeable individuals. As a starting point, it ought to be
obbcrved that one-half cf the sales revenue of the average television station is
derived from local advertisers. Obviously with regard to that portion of advertis-
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ing, Teleprompter's argument is ludicrous. With regard to the other fifty percent,
national and regional advertisers buy time based on those homes located within
the Area of Dominant Influence of the local broadcast station. As a practical
matter, an advertiser is simply not interested in homes beyond that ADI and will
not pay for them.

I am taking the liberty of attaching letters from a group of broadcasters
which outline the practices of national advertisers and hope that their experience
will be instructive to the Subcommittee in this matter.
3. The Assumption That "The Entire Nation is 'Local' to the .Nethwork"

Teleprompter asserts that a copyright owner who sells his product to the
netswork assumes that the entire nation will view his product and is compensated
on that basis. Once again, the Teleprompter proposal ignores certain realities of
the broadcasting industry and, additionally, views the entire copyright system
with a certain degree of tunnel vision.

First, advertisers who buy network advertising buy only those homes delivered
by the stations which carry the program. Each network's advertising rat'es are
determined by the number of ,.,mes the network reaches and generally no con-
sideration is given to cable homes in that computation. If a network does not
have an affiliate within a specified market, no charge is made to an advertiser
for the homes in that market whether or not cable television brings in an affiliated
station from a distant market. Additionally, in the wide range of instances in
which individual stations refuse to "clear" network programming, no charge is
made t( advertisers for those markets. Therefore, the amount of compensation
flowing to a copyright proprietor is not based on the entire nation's viewing his
product but rather on a more specific basis.

Second, the Teleprompter proposal ignores the fact that distant network signal
importation, as well as distant independent importation, tend to fragment ma rIets
in such a way that the pool of dollars available for copyright payments for all
programs is necessarily diminished. The importation of a distant network signal,
which competes with a local network signal, reduces the audience of that local
station. This reduces the amount of revenues derived by the station both from
local advertising sales during network programming and from its compensation
by the network for the audience it delivers for network programming. This
reduction in revenue, caused by cable fragmentation, reduces the amount of
money available to compensate the proprietors of programs run outside of the
network schedule. It is precisely because of this kind of subtle impact on the
copyright system that the compulsory license system was employed and continues
to make good practical sense.

The National Association of Broadcasters continues to believe that the purposes
of the copyright law would best be served by the enactment of a bill which in-
corporates the provision of the "Consensus Agreement." The Teleprompter pro-
posal represents another attempt by the cable industry to move farther away
from that Agreement. The Consensus Agreement, including the notion of a com-
pulsory license for cable systems, represented a comprolmise with traditional
copyright liability. That compromise remains the best hope for an equitable
resolution of this difficult issue.

Thank you for the opportunity to reply to this proposal.
Respectfully yours,

JoHrN B. SUMMERS,
E'ecutive Vice President

and General Counsel.
Enclosures.

KSTW TELEVISION CHIANirEL 11,
Tacoma, lVash., June 19, 1975.

Hon. ROBERT KASTENUMEIER,
Chairman, Subcommittee on Courts, Civil Liberties and Administration of .tl8tice,

U.S. House of Rcprcsentativcs, W'ashington, D.C.
DEAR CHAIRMAN KASTENMEIER: I have followed with interest press accounts

of hearings by your subcommittee on the question of copyright liability by cable
television. A major contention put forward by cable interests is inaccurate, and
should be corrected before your committee begins its deliberations.

The cable people have attempted to create the impression that, by carrying
television signals beyond the area a TV station would normally co ,.r itself, cable
expands the station's effective market. This, they say, enables the station to

57-76t 0- 1 75 pt.3 -42
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charge higher advertising rates, which in turn results in higher copyright pay-
ments, I do not deny that most station operators wish this were the case. Many of
us.have even labored to achieve that very goal. But the fact of the matter is that
II. doesn't work that way, nor is it likely to in the foreseeable future.

Television advertising rates are determined by the size and composition of the
station's audience. There are only two generally accepted means of measuring
that audience, and those are the regular audience surveys, or ratings, issued by
the A. C. Nielsen Company and the American Research Bureau. Both those com-
panies will admit that they cannot accurately credit to each station the viewing
it may receive on every cable system far from the station's home market.

Eiven if the rating services could, and did, fully and accurately credit such
"outside" viewing, the station's advertising rates would not automatically rise in
a commensurate amount. About half of an average station's revenues comes from
local advertisers, retailers in the station's home community. Additional viewers
hundreds of miles aNsay are not a market for'them, and they will not pay higher
rates for the privilege of exposing their messages to these far-away people. The
other part of station advertising revenues come from national advertisers, whose
products presumably are available almost everywhere. But even they won't pay
higher rates for that possible extra audience, because their buying concepts and
criteria are based on the audience delivered in the so-called "Area of Dominant
Influence," or that area close in to the station's home market.

I realize that this is a highly detailed and technical concept, but it is necessary
to understand it in order to refute the cable interests' simple assertion that
because of their additional coverage, broadcasters are charging higher rates an,
paying additional copyright fees. That just isn't so.

I hope you will call this to the attention of the committee's membership and
staff, so that complete information can be elicited. Thank you very Imuch for
your time and consideration.

Sincerely,
CRAWFORD P. RICE,

Vice President and General Manager.

MIETROXMEDIA TELEVISION,
Noew Yorlk, N.Y., June 26, 1975.

Hon. ROBERT W. KASTENMEIER,
Chairman, Subcommittee on Courts, Civil Liberties and the Administration of

Justice, U.S. House of Representatives, Washington, D.C.
DEAR CHAIRMAN KASJTENMEIER: During your recent hearings on CATV Copy-

rlgL before your Subcommittee, witnesses representing Cable Television have
presented testimony concerning the sales value of out-of-market homes reached

.by television stations via cable. Our experience, which does not confirm the cable
viewpoint presented, may be helpful to your consideration of this matter.

MIetromedia Television operates six television stations, five of which are inde-
pendent-that is not affliated with any major network.'

Both local and national spot advertisers in the past have not had any significant
interest in reaching any distant home outside of the market which may be receiv-
ing their message via cable. If indeed they were interested, they have not been
willing in the past to pay higher rates for any additional viewing homes.

In fact most local advertisers are interested only in reaching viewers in th -
metropolitan area in which they conduct their business recognizing that cus-
tomer potential from distant homes is minimal at best.

National and regional advertisers plan their advertising expenditures in spot
television based on the ADI (Area of Dominant Influence.) Therefore, cable
homes falling outside the ADI simply are not a factor in the price they are willing
to pay.

The cable coverage also has no bearing on the price that stations pay for its
programming. Just like the national advertise:, the program syndicator estab-
lishes his price based on the size of the market not on the individual coverage
of one station or another due to the number of cable systems on which that sta-
tion is carried.

If I can be of further assistance, please do not hesitate to call on me.
Very truly yours,

R. KENT REPLOGLE, President.
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JUNE 27, 1975.
Hon. CHAiLES E. WIGGINS,
Subcommtlittee on Courts, Civil Liberties and the Administration of Justice, U.S.

House of Representatives, Washington, D.C.
DEAR CONGRESSM6AN WIGGINS: Mr. John Mercer of your office has contacted me

for additional details concerning out-of-market homes reached by television sta-
tions via CATV. He was particularly interested in the relationship of advertising
rates toffilm program costs because of the out-of-market coverage.

As previously stated advertisers will not pay for these out-of-market homes.
Local advertisers have no interest in people located far from their retail rarea. Na-
tional advertiser's buying concept is based on those homes located in the home
market of the station (ADI). Additionally there is no accurate way to credit a
station the viewing it may receive on a cable system. For example, last year
KTVT carried the World Football League Games. Our signal was blacked out by'
the cable systemn in Monahans, Texas, because the local station was also carrying
the telecasts. This may have happened on other cable systems of which we are not
aware. Because of this -local station protection, We cannot be sure which of our
programs are being carried on cable. This uncertainty further precludes adver-
tisers from paying additional money for cable coverage. Therefore, our advertis-
ing rates have not increased because of cable coverage. And, in fact, if cable
coverage were eliminated the rates would remain the same since this coverage in
no way affects our pricing which is based on the home market viewing audience
(ADI).

Nor does cable figure in the price we pay for film program costs. Film distribu-
tors base the price they charge for their product on the market rank.'The market
price for film in Dallas-Ft. Worth, the eleventh television market, will be less
than the price in Washington, D.C.... the 9th market, but greater than the price
in Houston, the 14th market.

I hope this additional information will be of help in your deliberations.
Thank you very much for your interest.
Kindest personal regards.

JAMES R. TERRELL,
Vice President/General Manager.

INDEPENDENT TELEVISION STATIONS, INC.,
Neio York, N.Y., June 17, 1975.

Hon. ROBERT W. KASTENMIEIER,
Chairman, Subcommittee on Coftrts, Civil Liberties and the Administration of

Justice, U.S. Hottese of Representatives, iVashingtonl, D.C.
DEAR CHAIRMMAN KASTENMEIER: It is my understanding that during last week's

hearings on CATV copyright before your Subcommittee, witnesses representing
the cable television industry presented testimony concerning the sales value of
out-of-market homes reached by television stations via CATV. Hopefully, the
following'information will be of assistance to you in your delibera tlions.

It is true that the Association of Independent Television Stations (INTV)
has sought to interest advertisers in purchasing those out-of-market cable sub-
scribers reached by independent television stations. As depicted in this week's
issue of B;oadcasting magazine, the cable industry actually displayed copies of
the coverage imaps which INTV uses in its sales presentation.

However, it is significant that advertisers will not pay-for these out-of-market
homes. First, local advertisers hrve no interest in Vdiying homes at such a dis-
tance. Second, national and regional advertisers are interested only in th6se
homes located within the market (this area is known as the Area of Dominant
Influence (ADI)). Homes outside the station's ADI simply do not figure in the
price of the advertising. It may be that ifi'certain cases an advertiser may select
an independent station over a competing netwdrk afflli.ated station, owing to the
et tenr' n of the independent's signal via CATV. But this factor does not:hffect the
piqce which the advertiser pays for the station's time, be it ah affiliated or inde-
pendent stat. n, and it does not affect the price tie -tation pays for its
programming.

The foregoing in'f0rmation was confirmed in discussions with several other-
members of our association, located in both lnrge and small markets. If I can Ibe
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of further assistance, please do not hesitate to call on me .c the President of our
Association, Air. Herman Land, at the above address.

Very truly yours,
JIM TERRELL,

Board of Directors,
zs8sociation of Independent T'elevision. Stations.

JUNE ,30, 1975.
Hon. ROBERT W. KASTENMEIER,
Chairman, Subcommittee on Courts, Civil Liberties and the Administration of

Justice, U.S. House of Representatives, Washington, D.C.
DEAR CHAIRMAN KASTENMEIER: As reported in the trade press, it appears that

cable television witnesses who testified before your Subcommittee on June 11th
may have generated some erroneous impressions relative to the value which a
station derives from extension of its signal to cable subscribers residing beyond
the station's normal over-the-air coverage area. I hope this letter will serve to
correct these impressions.

To the best of our knowledge, WGN-TV is currently carried on 170 cable tele-
vision systems whose subscribers total 576,000. Approximately 142 of these sys-
tems, with a total of 490,700 subscribers, are located beyond the Chicago Area
of Dominant Influence. This area, known as the ADI, represents those counties
wherein the Chicago television stations have a preponderance of television
viewing.

Without going into detail regarding the methods used in the buying and selling
of television commercials, I would like to advise you that the price of advertising
purchased on our station reflects only the homes we reach within the Chicago
ADI. We do not receive extra consideration by virtue of those homes beyond the
ADI which are reached via cable television.

I will be pleased to discuss this further with any members of the SubcommitteP
or their'staffs.

Sincerely,
SHELDON COOPEB.

WASHINGTON, D.C., November 14, 1975.
Hon. ROBERT W. KASTENMEIER,
U.S. House of Representatives,
Washington, D.C.

DEAR MR. CHAIRMAN: Although NBC did not testify directly onthe issue raised
by the recent Teleprompter proposal, it is, as you know, a matter of great
interest within the broadcasting industry. We have examined the proposal and
find it defective in several important aspects. I have enclosed a copy of our
analysis in the belief that it may be of assistance to you in your deliberations.

Best wishes,
BOB HYNES.

STATEMENT OF NATIONAL BROADCASTING CO., INC., ON PROPOSAL OF TELUPROMIPTER
CORP. PROPOSING AMENDMENTS TO SECTIONS 111(d) (e) oF.H.R. 2223

National Broadcasting Company, Inc. ("NBC") respectfully requests that
these comments relating to the amendments to the Copyright Revision Bill (H.R.
2228) recently proposed by Teleprompter Corporation be made part of the
record of this Subcommittee's 'hearings.

The Teleprompter proposal would substantially alter Section 111 of the pending
bill. That Section has, of course, been the subject of extensive debate and con-
troversy for many vears and.ior this reason NBC seriously questions whether it
would be productive at this stage to introduce still another new element into this
dispute. NBC, which has long believed that cable should be subjected to the same
copyright liability as any other user of creative property, must also question why,
as a niatter " policy, the Congress of the United States should be asked to make
a distinction, f or cable that is inconsistent with the overall objectives of copyright.

The Teleprompter proposal would, if adopted, impair to an even greater degree
the concept that copyright owners are entitled to remuneration for the use of
their property and for that reason alone, NBC opposes it. In addition, when the
proposal is subjected to close scrutiny, it becomes apparent that it discriminates
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against certain types of cable systems and also against certain classes of copy-
right owners. In addition, the proposal would create serious administrative
problems since there is not now in existence any reliable way to obtain the data
on which the Teleprompter formula is based. In short, the proposal seeks to give
certain cable systems a complete windfall at the expense of copyright owners,
smaller cable systems and local broadcast stations, without serving any comrn-
pelling public policy.

Specifically, NBC has three fundamental objections to the Teleprompter pro-
posal. First, it would impose the duty to pay copyright royalties only on those
cable systems that import a limited kind of distant signals and leave other
systems with virtually no liability to copyright owners. Second, the Teleprompter
proposal would consider as relevant to the payment of copyright royalties only
the share of 'total programming costs expended by local broadcasters, thus
excluding the most substantial television program costs, namely, the prices paid
by networks to their program suppliers.' Third, the Teleprompter formula is
inequitable and poses serious problems of administration.

THE TELEPROMPTER PROPOSAL IS UNFAIR TO CERTASI CABLE OPERATORS

The Teleprompter proposal discriminates against certain types of cable sys-
tems, particularly those which carry broadcast signals to remote and inaccessible
areas. The'copyright royalties paid by such systems would increase dramatically.
For example, under the royalty schedule embodied in Section 111 of H R. 2223,
NBC estimates that the system serving Carlsbad, New Mlexico would pay approxi-
mately $1,000 quarterly. Under the Teleprompter proposal, the same system
would be paying approximately $5,000 quarterly.

It is obvious that under the proposed H.R. 2223 royalty fee schedule, urban
systems such as Teleprompter Manhattan would pay large compulsory licensing
royalties since the fee would be based on gross revenues from subscribers. Inter-
estingly enough, under the Teleprompter proposal, a system like Teleprompter
Manhattan would not pay a, penny in copyright royalties unless it decided to
import. a distant nonnetwork signal into its service area which-given the
substantial number of broadcast signals already available in that market-is
unlikely.

The proposed amendment thus discriminates against classes of cable operators
and the discrimination bears absolutely no relationship to the amount of use of
copyrighted material by the cable operator.

THE TELEPROMPTER PROPOSAL IS UNFAIR TO COPYRIGHT OWNERS

NBC strongly opposes Teleprompter's position that cable systems should pay
copyright royalties only for imported distant signals. Teleprompter is really
asking that the Subcommittee return to ground zero and reverse itself on two
subjects that have been extensively debated-first, whether a cable system may
carry network programs without paying any royalties, and second,'' -"ther a
cable system may carry local programs without paying any roya lees NBC
supports the approach which is currently embodied in Section 111 of H.R. 2223.

Any fee formula'or fee schedule that Congress.adopts should p1rovide for license
payments to all owners of all copyrighted works that are carried under the com-
pulsory license. It is ironic that Teleprompter still seeks a compulsory license
permitting a cable system to retransmit simultaneously all network and local
programs carried by stations in the cable system's local service area. Yet. it
takes the position that the owners of copyrights in those works should not be
paid royalties. The Teleprompter proposal thus discriminates among classes of
copyright owners. Indeed, it would permit only a very limited number of copy-
right oix ners to receive royalties. License fees would be paid only to owners of
copyrighted works performed onsprograms originated by broadcasting stations
and even this class would not receive any fe._ unless a distant cable system
imported the program. We suggest that adopting the Teleprompter proposal
would raise a serious Constitutional question with respect to the compulsory
licensing provisions. All ouwe,'s who are compelled to license their co6yrighted
property should be entitled to share in the compulsory license fees.

I Since the bulk of network programming is licensed by the networks from outside pro-
gram suppliers, it is these suppliers and the creative people they deal with who would
suffer the greatest harm under the latest Teleprompter proposal.
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THE TELEPROMPTER FORMULA 18 INEQUITABLE AND EXPENSIVE

NBC opposes the formula that Teleprompter has devised because the formula
is inequitable and would be expensive and burdensome to administer. NBC
criticizes the elements of the formula proposed by Teleprompter because those
elements do not reflect the economic value to the cable system of the programs
carried under the compulsory license.

The second element of Teleprompter's formula, for example, provides that gross
revenues fr-m subscribers would be multiplied by the percentage of broadcasting
revenues spent on programming by broadcasters, but not by the percentage spent
by networks. Networks expend a much higher percentage of gross revenues on
programming and such costs should be included in any formula.

NBC strongly objects to the third element in the Teleprompter formula which
Teleprompter terms an index of "popularity". In order to analyze the third ele-
ment of the Teleprompter formula, it is important to recall that Telepironipter
proposes to pay copyright royalties only for imported distant s'glanls, based on a
ratio of county-wide viewing rather than merely viewing to the CATV system. One
need only consider the following example to determine the type of inequitable
result which would result under the proposed formula. Take the case of a system
having 1,000 subscribers located in a county with 10,000 television homes which
imports a distant signal which in turn is viewed by 10% of the cable subscribers.
Applying the formula proposed by Teleprompter to determine the "market share"
of the distant signal, would produce a market share of 1 percent not 10 percent.
since the 90 percent of noncable homes-obviously cannot watch the distant signal.
The Teleprompter formula wouldqdilute the "popularity" in cable homes of the
imported signal because of the existence in the county of 9,000 television homes,
not one of which could-view the distant signal.

NBC agrees that "popularity" may be a significant factor, but the popularity
that is relevant is the popularity of the broadcasting signals carried by the cable
operator in relation to all other material carried by the cable operator. Where
the coble system does nothing other than transmit network and independent
television programminlg to subscribers, the value of the .ompulsory license must
be extremely high. Absent such license, the cable operator simply has nothing to
sell to subscribers. In contrast, where a cable system-sells for its basic monthly
charge' not only boosted broadcast bignals, but also alternative programming, the
value of the compulsory ,license sliould be adjusted to reflect the relative popular-
ity to cable subscribers of the broadcast signal and the alternative programming.
A formula in which such popularity could be reflected would provide copyright
royalties more directly related to the value to the cable operator of carrying
copyrighted works.

It should also be noted that the information required for the third element of
the Teleproimpter proposal is not presently compiled by the Federal Comirmunica-
tions Commission or by any independent rating or survey service. Although
Arbitron publishes at irregular intervals out-of-date information on certain county
viewing,;these reports do not contain information about viewing of individual
programs. The Teleprompter formula requires such ipformation. Oath'ering the
necessary data to compute the third element in the Teleprompter formula wbould
be extremely expensive and fimay Well pose significant administrative problems to
the Federal. Communications Commission, which Teleprompter charges with
.the responsibility.

OTHER COMMENTS ON SECTION 111

NB1C recognizes that the Subcommittee might decide to retain a fee schedule
in Section 111(d). The royalty fees'I rovided for the' initial Period under Section
111(d) arl in 'the opinion of NBC inordinately low. These royalty fees were
established at a time when, the majority of cable operators were independent
cable systems w$ith low annual gross revenues. Th1It is not thexcase today. 3C
believes that cable systems with large gross' revenues related primarily' to the
carriage of cbopyrighted lmaterial should not have the benefit of a. statutory
freeze onir6yalties.at a rate-of 2% percent.

,Tihe Shbcomnmittee may 'fiid that there is some merit in adopting a combina-
tion of a statutory fee'schedule inid:a formula. iUnder such an approach, the ini-
.tial fee schedule could remain unchanged for cable systems with gross revenues
of up to6$16),000 and a formula could be specified for computing the royalties 'ay-
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able by cable systems having gross revenues in excess of $160,000. NBC would
favor a formula that was certain in application and inexpensive. For example, the
licensing fees payable by the larger cable systems could be computed by multiply-
ing gross receipts from subscribers by the percentage of total network and
broadcasting revenues spent on network and local station programming costs.

For the reasons get forth above, we oppose the proposals of Teleprompter and
urge that the compulsory licensing fees be revised to reflect the economic value
of the works licensed to cable operators.

We. appreciate this opportunity to present our views to the Subcommittee.

THE NATIONAL COLLEGIATE ATHLETIC AssOCIATION,
Mission, Kans., November 14, 1975.

Congressman ROBERT KASTENmEIER,
U.S. House of Reprcsentatives, Rayburn-Houc Office Building, Washington., D.C.

DEaR CONGRESS3MAN KAqTENMXEIER: I have your letter of November 4, 1975, in-
viting me to comment on belialf of the National Collegiate Athletic Association
on amendments proposed by Teleprompter Corporation to the royalty provisions
of Sections 111 (d) and (e) of H.R. 2223.

The injury to college and high school athletic programs and the limitations
on the access of intercollegiate sports to broadcast television which results from
widespread cable retransmission of distant signals of intercollegiate sports
events, and of professional football telecasts described by Section 3 of Public
Law' 87-3;1, cannot be mitigated or adequately compensated for by any royalty
system.

The solution to the problems which I discussed in my testimony before the
Subcommittee on Courts, Civil Liberties and the Administration of Justice must
lie in specific limitations on cable carriage of such sports events. The necessary
limitations may be imposed either directly by H.R. 2223, or by the Federal Com-
munications Commission pursuant to an express authorization In the bill. Any
such authorization should direct the Commission to take account of (1) the
impact of cable carriage on attendance at concurrent school/college events, and
(2) public policy expressed by Congr'ess in Section 3 of Public Law 87-331-con-
siderations which the Commission has apparently once again refused to recognize
in its November 4 action denying petitions for reconsideration of its recent rule-
making regarding cable carriage of sports event broadcasts.

The NCAA, and individualNCAA member institutions in c(ollegiate conferences
do, however, have a potential interest in the royalty provisions of the bill, and
although that interest pales in comparison with the NCAA's principal concern,
regarding cable retransmissions of sports events,. it is sufficient to impel me to
accept your invitation to comment on the merits of the Teleprompter Corpora-
tion's proposal. That proposal is faulty in several respects, including the
following:

1. Contrary to Teleprompter Corporation's assertions, it is neither logical nor
equitable to exclude cable system's retransmi.sions of so-called local signals (the
definition of which Teleprompter would malke completely open-ended) from the
royalty payment requirements. Cable system appropriate such signals and sell
them at aprofit to subscribers just as they do in the case of so-called "distant"
signals, and they should be required to pay a reasonable royalty to the copyright
owners of the programming concerned.

2. The proposed exclusion of copyrighted "networks" programming is merely
a device for minimizing the royalty payment obligation-no rational basis for
such an exclusion is advanced, and it would be inequitable and discriminatory as
to those program suppliers who are successful in "networking" their property.

The proposal is also obsdure at a number of important points and does not
even mention any reason for the proposed deletion of several elemaents of the
Bill's definition of cable system gross revenues.

For these reasons, although it might deserve further consideration if it were
to include in the royalty base retransmission of all broadcast signals and to con-
template payment for all copyrighted programming retransmitted, I am com-
pelled to conclude that, as presented by Teleprompter Corporation, this "com-
promise" is no compromise at all, but merely an ingenious device for absolving
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cable system of responsibility for any meaningful royalty payment. I submit,
therefore, that the Teleprompter Corporation proposal should be rejected by your
subcommittee.

In closing I must reiterate that it is the NCAA's hope and urgent request that
you.will propose an amendment t6 H.R. 2223 which will make provision for the
imposition of limitations on cabte-retransmissions of sports events necessary to
protect high school and college athletic programs.

Sincerely yours,
JOHN COPPEDGE.

NATIONAL CABLE TELEVISION ASSOCIATION,
Washington, D.C., November 14, 1975.

Hon. ROBERT W. KASTENMEIER,
Chairman, Subcommittee on Courts, Civil Liberties and the Administration of

-' Justice, Rayburn 1Hou8s Oficc Building, Washington, D.C.
DEAR CONGRESSMAN KASTENMEIER: This is in response to your letter of Novem-

ber 4, asking for our thoughts on the cable television copyright payment plan
advanced by TeiePromptTer Corporation for inclusion in H.R. 2223.

As you know, NCTA has consistently expressed its willingness to support a
bill which provides for a reasonable copyright payment for the carriage of
broadcast signals. ,

The kev to NOTA's support of H.R. 2223 is the phrase "reasonable copyright",
as we stated. in our testimony of June 10 before your subcommittee. In the bill
as presently written a CATV system would pay a progressive percentage of its
gross subscriber revenues from the basic reception service. The fee schedule set
in the bill would be subject to periodic review by a tribunal. NCTA testified in
support of the-payment nlan but took strong exception to the tribunal arbitration
mechanism on the ground, among others, that this is an arbitrary system without
criteria or adequate review which is therefore fraught with danger and uncer-
tainty for the cable industry.

On the subject of the fee schedule itself, NCTA recognized that H.R. 2223's
payment plan is based solely on gross revenues. This approach disregards the
local or distant source and the number of broadcast signals carried by a CATV
system. From the standpoint of logic, NCTA has always been, and still is,
attracted to a concept of paying only for signals not normally received in the
community. Local signals are already present off-the-air in the commu'nity and
the copyright owner has been compensated for distribution of his product. Like-
wise, a CAT' system carrying one distant signal should not have to pay as much
as a CATV system carrying five distant signals. We have heretofore been unable
tc. firmulate a fair method of apportioning payment along such local signal
versus distant signal lines.

TelePrompTer hlas submitted a new method of calculating a CATV system's
copyright liability. It is based on payment solely for each distant signal carried,
a concept which, as indicated above, appears to be logically sound, but needs
further review. Rather than the usual arbitrary assumptions found in other
payment plans, this proposal attempts to track market place factors in calculat-
ing the fees to be paid by a CATV system. The built-in features of the plan seem
+o provide ascertainable standards for tribunal fee review. Thjus, N(YTA is study-
ing the plan and we are presently engaged in a thorough s,atistical and econom;ic
analysis of all of its facets. We will be happy to plovide your committee with
our findings when our research has been completed.

Sincerely,
REX A. BRADLEY,

Chairman of the Board.

MAYER, BROWN & PLATT,
Washington, D.C., Noviember 18, 1795.

]Mr..RObFRT W. KASTENMEIER,
Chairman, Subcommittee on Courts, Civil Liberties and the Administration of

Justice, Committec on the Judiciary, House.of Representatives, Washington,
D.f.

DEAR MR. KASTENMEIER: Mr. David 0. Wicks, Jr., of Becker Communications
Associates, has asked me to respond to your letter of November 4, 1975, inviting
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a submission of views with respect to a proposed alternative method of dealing
with the computation of copyright royalty payments in H.R. 2223. We have been
able to review the proposal only on, its face and have not been able to project
the actual economic impact of the proposal on the cable industry. Such a study
would involve a review of the financial results of individual companies and
information as to their plans for the importation of distant non-network pro-
gramming, the market share of such programs, and the average programming
cost of cable television systems.

Nevertheless, we are able to conclude that the proposed alternative, to the
extent it would eliminate the possibility of changes in the royalty rate by action
of a copyright'tribunal, will have a. more predictable effect upon.the operations
and profitability of cable television systems. The elimination of this uncertainty
should improve financing opportunities fo wch systems.

As noted in Mr. Wicks' testimony, ..vever, any copyright royalty of the
magnitude provided in H.R. 2223 will have a significant adverse effect upon the
profitability of most cable systems and must be regarded as having a potentially

.inhibiting impact upon their grovwth prospects.
We appreciate this opportunity to make these comments upon the alternative

proposal referred to in your letter.
Very truly yours,

CHARLES W. PETTY, JT.,
Counsel for Becker Communicationes Associates.

TELEPROOMPTER CORP.,
New York, N.Y., November 14, 1975.

Hon. ROBERT W. KASTENMEIER,
Chairman, House Judiciary u1bcommnittce on Courts, Civil Liberties and the

Administration of Justice, Rayburn Building, Washington, D.C.
DEAR MR. CHAIRMAN: We are taking this opportunity to amplify the copy-

right proposal we previously submitted to your Committee.
In particular, we would like to address the criticism that our formula is overly

complex. We strongly believe that this criticism is unjustified for two reasons:
Fir8t, the formula is not in fact complicated. It involves only two simple cal-

culattons, both of which depend upon data which is either readily available or
can be easily obtained. Attached hereto is an example, using one of our own
.systems, of how our formula works.

Second, the simplicity of H.R. 2223 as it now stands is deceptive. The simple
formula contained in H.R. 2223 required periodic adjustment from a Royalty
Tribunal-which almost certainly ensures periodic litigation. Then, too, if for
·some reason either House of Congress overrode a determination made by the
Tribunal an extremely uncertain and difficult situation would exist.

The simple formula of H.R. 2223 is deceptive for another reason as well--it
gives absolutely no guidance as Ito how to distribute the royalty payments. The
present bill (in Section 111(d) (3) (A)) rather wistfully contemplates that an
ASCAP-like organization will develop to remedy this omission. But what if one
does not? Or if all copyright owners do not join the same organization? Or if,
as in fact happened in the case of ASCAP, some members claim that the dis-
tribution scheme utilized by the organization is unfair?

Moreover, the present bill gives absolutely no guidance as to how the Royalty
Tribunal (which in the absence of agreement among the claimants will be
required to make the fee distribution) should perform its distribution function.
Probably the tribunal will use, as do ASCAP and BM3I, the relative popularity
of copyrighted programs as the basis for distribution. Any other result would
lbe absurd since it would not relate the payment received to the value of the
work created.

This, however, woulia not solve the problem since it is likely that the local-
distant signal controversy will once again erupt-this time among the copyright
owner claimants. That is, copyright owners whose programs are carried on
imported independent stations will object to sharing the cable royalties with the
copyright owners whose programs are broadcast locally on the perfectly reason-
able ground that the local broadcast station has already adequately compen-
sated the copyright owner for the local cable viewership. Perfectly reasonable,

I
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to be sure-but how is the tribunal to respond whei the argument runs counter
to the entire philosophy Of H.R. 2223?

We believe'that our proposal would give the statutory guidance necessary to
solve these distribution problems. First, of course, because it adopts the logical
local-distant (as well as network-non-network) distinction, it immediately solves-
the question of who are the' proper claimants. Second; because the forimula is
itself based on the popularity of the imported programming' it is much more
consistent with what we envision will necessarily lhave to be the mechanism of
the distribution arrangement.

We also wish to address the question of whether Teleprompter's formula dis-
advantages smaller, rural systems in favor of larger urban systems.' We are
right now doinhg a complete analysis of this matter and will be able to give
your committee a definite answer to this questi6n in a short time. For now we
merely observe that this problem, if it exists, can easily be remedied by adopt-
ing an exclusion ' which would be applicable only to small independently owned
systems. Such a proposal would have only a minimal impact on the total copy-
right fees collected from the cable industry but would go far toward winning
the support of the small independent operators.

Very truly yours,
RUSSELL KARP.

BEacnple

Teleprompter's system in Farmington, New Mexico had revenues of $563,072
in 1974. The system, which is located in San Juan County, New Mexico, imported
the following distant independent television stations which received the respec-
tive market shares 3 indicated below:

Market
share

Station: Percent
KTTV -------_---------_----_____________ 2. 8
KCOP -___--______ --------- - - - 1.3
,KHJ -___________-- 2. 2
KTLA --- __ ______-__-_-_____-_____-____1.8
KNME -__--_--------_------------------------- .9

Total -__ ___ ___ __ ___-___-___-____-9.0
We have proposed that copyright liability be determined by the following

formula:
Subscriber revenues X percentage of revenues which broadcast stations spend

on prograniwing X popularity of imported independent and non-network pro-
gramming as expressed as a market share percentage.

Applying the Farnmington data to our formula (and assuming that' all broad-
cast stations spend 28 percent of their revenues: for programming costs ') results
In a copyright fee of $14,189.41 (2.§% of subscriber revenues). This result is
derived as follows:

$563,072 X 28% X 9% =$14,189.41

It should be remembered that rural systems which are able to Import many- television
stations are often much more profitable than the larger urban systems. Teleprompter's
Manhattan and Los Angeles systems lost $11,350,000 in 1974 while many of our smaller
systems were extremely profitable. .

'Such as excluding the first $100.000 of system revenues from copyright liability.
'We have attached a page fronm Nellson whilh. shows the market shares of each of these

stations In San Juan County.
' We have attached a copy of the FCC's summarization of the Forms 324 filed for 1c74

from which the 28 percent figure is derived.
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Average
'V other

3 cycle household household
CountyandState name sample (hundreds) Market name Station viewing Share

Sandovai, N. Mex .-..... 20 42 Albuouerque ............... KGGM 333 27.4
20 42 ....-do .................... KNME 63 5.2
20 42 ..... do ...--.......... . KOAT 376 31.0
20 42 ..... do ........... ......... KOB 441 36.4
20 1, 213 100. 0

San Juan, N. Mex ......... 103 134 Denver .................... KOA 1
103 134 .... do ................... KWGN 5 .1
103 134 Roswell.- ....-..... KBIM 4 '.1
103 134 ..... do ............... ...... KSWS 3 .1
103 134 El Paso -.........-........ KDBC , 1
103 134 Grand Junction-Montana ..... KREZ 28 .7
103 134 Albuquerque ............. KGGM 1,128 27.2
103 134 ..... do ................. KIVA 1080 26.0
103 134 ..... do .......-..... .. KNME 38 . .9
103 134 ..... do ................ KQAY 1,198 28.9
103 134 ..... do ...... KOB 328 7.9
103 134 Los Angeles - -........ KCOP 53 1.3
103 134 ..... do ....- -......... KHJ 91 2.2,
103 134 ..... do .............. ...... KTL 76 1.8
103 134 .:do ..................... KTTV 113 2.8
103 4,147 100.0

San Miguel, N. Mex ....... 25 52 Albuquerque ................ KGGM 608 37.6
25 52 ... do..-.............. KNME 15 1.0
25 52 ..... do .....--............. KOAT 527 32.6
25 52 ..... do . .-.......-... KOB 463 28.8
25 1,613 100.0

Santa Fe, N. Mex ......... 73 160 ..... do ..................... KGGM 1,485 33.3
73 160 .... do .................... KNME 247 5.6
73 160 .... :do .....--.......... KOAT 1, 272 28.6
73 16- ....- do .................. KOB 1194 26.8
73 160 Los Angeles -............... KCOP 72 1.6
73 160 .... do.---- ------ KHJ 47 1.1
73 560 ..... do .................... KTLA 41 .9
73 160 ...-.do ..................... KTTV 91 2.1
73 4,449 100.0

Sierra, N. Mex ..-......... 21 37 El Paso .............-.... KDBC 46 4.6
21 37 ..... do .....--.......... KELP 27 2.8
21 37 ..-..do .................... KISM 137 14.0
21 37 Albuquerque ............... KGGM 325 33.2
21 37 d....do................. KNME 33 3.4
21 37 .... do .................... KOAT 223 22.7
21 37 do ..- - KOB 188 . 19.3
21 979 100.0

Socorrd, N. Mex .......... 14 23 Roswell .................... KBIM 2 .2
14 23 Albuquerque ................ KGGM 246 35.,6

Source: From Neilson survey ratings.

ArPENDIx 2
Tnisi appendix 2 consists of the 18 briefing papers submitted by the Copyright

Office and referred to in the testimony of the Register of Copyrights on May 7,
1975.

BRIEFING PAPERS ON .CUBRRENT ISSUES RAISED BY H.R. 2223, MAY 7, 1975

Introductory note
The collection of briefing papers in folders 2-19 included in this portfolio are

intended ifor the practical guidance of the members of the House Judiciary Sub-
committee. Their sole purpose is to pinpoint issues and to provide general infor-
mation about the way the bill deals with those issues. The papers are not intended
either as a complete summary' of the contents of the bill or as a thorough analysis
of the history, theoretical basis, or construction of particular provisions.

.The following staff members of the Copyright Office, listed in alphabetical
order, have contributed to the compilation, writing, editing and prepa:'a ivn of
this material: Barbara Acosta, Catherine Armstrong, Gloria Jean Burke, bdlaron
Butler, Wilma iavis, Carol Duling, Lcwis Flacks, iMarybeth Peters Gingery,
James HanaA'._, Linda Hutterly,, Dennis. Jeffries, John Kelit Dunlap, Kevin
Maricle, Mary Middleton, Stephen Plichta, Rachel Ray, Blarbara Ringer, and
Dorothy Schrader.
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CHAPrn 1, SFCTIONS 101-105

SUBJECT MAIE OF COP.BOiHT
Summary

Under the Copyright Clause of the Constitution, Congress is empowered to
grant to authors the exclusive rights in their writings. The p.'esent copyright law,
as adopted in 1909, repeats the Constitutional phrase and grants copyright to "all
the the writings of an author." Although the broad sweep of this phrase may
imply that the statutorg copyright grant is co-existensive with the Constitutional
power, it is clear that Congress has not exhausted the scope of "writings of an
author"'" n the existing law.

The revision bill substitutes the phrase "original works of authorship" for
"writings of an author" as a clarification that the Constitutional po-.,er has not
been exhausted in copyright legislation. The new phrase also more accurately
reflects the variety of authorship covered by the copyright status. It also dis-
penses with the term "writing" which, in ordinary statutory parlance, coul be
given a more limited meaning, but in fact has been broadly interpreted by the
courts to apply to works such as paintings, sculpture, photographs, motion
pictures, and sound recordings.

The standard of original, creative authorship would not be changed by the
revision bill. Choreographic works and pantomimes, however, would be covered
explicitly.

The bill continues and clarifies the principle of existing law that copyright in
new versions covers only the new material and does not enlarge the scope or dura-
tion of protection in pre-existing works.

The section on national origin extends statutory protection to unpublished works
without regard to the nationality or domicile of the author. Published works of
foreign nationals are eligible for United States copyright protection if they meet
one of four conditions.
Section 101: Deffintions

For the sake of convenience, the definitions of terms used in two or more sec-
tions throughout the bill are compiled in the first section. Provisions dealing with
specialized sut,ect matter, such as sectioin ill on cable retransmissions and
section 116 on jukebox performances, include their own definitions subsections,
Section 102: Copyrightable subject matter

Original works of authorship.-Section 102 provides that copyright protection
subsists in original works of authorship fixed in tangible form. While seven broad
categories illustrative of "works of authorship" are listed, it is clear that the
categories are illustrative and not limitative. It is intended that the standards
of originality and creativity developed by the courts under- the existing law should
remain unchanged by the revision bill. The copyright standard of originality
is modest and does not approach the novelty standards of the patent law.

Fixation.-The requirement of fixation is retained and will serveias the divid-
ing line between common law and statutory copyright under the revised law.
Unfixed works, such as spontoneous oral conversations or unrecorded dances, are
left to common law protection. Under the definitions in section 101, a work is
"'fixed' in a tangible medium of expression when its embodiment in a copy or
phonorecord... is sufficiently permanent or stable to permit it to be perceived,
reproduced, or otherwise communicated for a period of more than transitory
duration."

Pantomimes and choreographic works.-A special comment is in ordier on the
reference to pantomimes and choreographic works in the revision bill. The present
law has no specific provision for copyright in choreographic works, although they
are undoubtedly protected as "dramatic works." The same is trae of pantomimes.
To resolve any doubt as to the-necessity for dramatic content as a condition for
protecting these recognized art forms, the bill mentions them explicitly.

Ideas, systems, etc.-Subsectiofi (b)) of section 102 states the fundamental
principle that copyright protection does.not extend to ideas, plans, systems, or
methods, no matter how unique the concept. This proviso -as added as a result
of the debate over the copyrightability of computer programs, and is 'ntended'to
make clear that, although the programer's "literary" expression, as embodied
in a program, would be copyrightable, his ideas, system, and methodology would
not.
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Seotion 108: Con. -'tion8 'and derivative works
Section 103 speclttis another fundamental principle: that copyright may subsist

in new. versions or compilations using pre-existing materials, but that the new
copyri'ght extends only to the nets authorship. Copyright cannot extend to any
part of a work based directly on pre-existing materials that was used unlawfully.
Section 104: National original

In general section 104 restates the present law with respect to eligibility of
foreign nationals to enjoy copyright under United States law. Subsection (a) pro-
vides that unpublished works are subject to protection irrespective of nationality
or domicile. Under present law, most unpublished works are protected by common
law, and the common law makes no distinction based on nationality or domicile
The revision bill makes this a statutory principle with respect to unpublished
works.

Under subsection (b), published works are subject to copyright if one of four
conditions is met:

1. The author is a U.S. national or domiciliary, or a national of a country with
which we have entered into a bilateral or multilateral copyright agreement; or
. 2. The work is first published in the United States or in a foreign country that
is a member of the Universal Copyright Convention; or

3. The work is a publication of a designated international organization; or
4. the work comes within the scope of a Presidential Proclamation; the'Presi-

dent issues a Proclamation on the basis of a finding that the foreign country ac-
.cords our authors substantially the same protection as that country laccords'its
own authors.

As interpreted by the courts, the present law extends protection to works by
stateless persons, regardless of where the author is domiciled or where his work
is first published. Section 104 does not {achieve this result, and Congress may wish
to consider a revision for this purpose.

,Subsection (c) of section 104 is intended to foreclose U.S. courts from sanction-
ing an expropriation by a foreign government or governmental organization of
an author's rights. It is likely that the principle of this provision exists in our
law presently, although it has not been definitively tested. Another, possibly
better, approach to Ithis'question would be to include a general provision against
involuntary transfers in Chapter 2.

CHAPTER 1, SECrIoNs 106, 109

SCOE 'OF 'EXOLUSIVE RIGHTS

The section setting forth the exclusive rights of the copyright owner is the heart
of- any copyright law. On the theory that copyright is a creature of statute, the
exclusive rights section determines the limits of protection granted to authors and
their successors in interest. This is especially true under section 1 of the Act of
1909 (the present copyright law) since the-exclusive rights and limitations on
their scope are stated in the same section.

The otrtcltural.stress of an outmoded law is also felt mos:t keenly here. To t.a
extentsthat the courts have stretched the limits of statutory language, our "an-
cient" 1909 law has been made serviceable in the face of technological change. To
the extent that the courts have not been able to do this (for example, in the case
of cable television and photocopying), we are left with a turn-oIthe-century
statute in, the age of computers, communicatons satellites, and space travel. The
'United ,t'ates has one of the oldest copyrigll' laws of aiy civilized country and no-
where 1i this demonstrated more graphically than in th' exclusive rights ueeaAons.

Section,106 of'the revision bill would recast the exclasive rights prov!idons of
the law in broad, simple terms. The right to display a '\ork publicly 1would' b
added specifically. Detailed limitations on the broad exclusive rights follow in seu-
tions.107 through 117. With one exception, these sections are denIt with in sepa-
rate briefing papers. Section 109 is discussed here, since it expresses the funda-
mental distinction between rights in, t copyrighted work and a physical: object
embodying that work.
Section 106: Exclitve rights in copyrlft4ted works

General analgs.-'The fundamental rights of the copyright owner under the
revision bill are the. rights (1) to reproduce the work in copies or phonorecords,
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(2) to prepare derivative works (new versions), (8) to distribute copies or phono-
records publicly, (4) to perform the work publicly in the case of literary, musical,
dramatic; and choreographic works, pantomimes, motion pictures and other audio-
visual works, and (5) to display the work publicly in the case of literary, musical,
dramatic and choreographic works, pantomimes, and pictorial, graphic, or sculp-
tural works, including the individual images of a motion picture or other audio-
visual work. Sections 107 through 117 state the limitations on these exclusive
rights.

Reproduotion in oopies of phonorecord8s.-The right to reproduce the work is
the most fundamental right granted by any copyright law. As defined in section
101, the term "phonorecords" describes the physical reproductions of sound re-
cordings, and the term "copies" describes any other physical embodiment of a
copyrightable work.

'The terms "copies" and "phonorecords" include the first or original physical
embodiment of the work (the prototype), as well as any other objects from which
the work can be "perceived, reproduced, or otherwise communicated, either di-
zectly or with the aid of a machine or device."

Preparation of derivative worlcs.-The right to prepare new versions of-copy-
righted works is a valuable one, and its existence permits the copyright owner
to control uses of his work tht, might not otherwise be included in the reproduc-
tion right. The derivative work right covers the right to adapt, translate, abridge,
revise, dramatize, and generally to cast the copyrighted work in a multitude of
new forms.

Publiodistribution.-Together with reproduction of copies, the right to make
copies available to the public comprises the most basic right of the copyright
owner. The right includes distribution by sale, gift, or other transfer of owner-
ship of the material object embodying the work, or by rental, lease, or lending the
material object. This right, among others, is qualified by section 109, discussed
below.

Public performing right.-For certain kinds of works, the right of public
performance has become the most important of the copyright owner's bundle of
rights. The revision bill eliminates the blunderbuss approach of the present
law, which establishes an ambiguous, all-or-nothing dichotomy between public
performance for profit and not for profit. Under the existing statute, public per-
formance of musical works and nondramatic literary works is within the copy-
right owner's control only if the performance is "for profit." Section 106 of the
bill states the public performing right without qualification and applies to
literary, musical, dramatic, and choreographic works, pantomimes, and motion
pictures and other audiovisual works. Definitions of "perform" and "publicly"
appear in section 101.

The public performing right affords protection against a variety of acts, that
constitute a performance of a, work, including face-to-face live renditions,
renditions from recordings, broadcasting, retransmission by loudspeakers, and
transmissions or retransmissions by cable. Each act, if done publicly, is under
the general control of the proprietor, but that control is subject to the limita-.
,tions specified in sections 107 through 117.

Right of public display.-This right is the only one granted under the revision
bill whose existence is open-to question under the present zaw. The other exclusive
rights though limited in one way or another. have been part of our law.at least
since 1909.

The rigl 'L)o display a work in publi' should be £:,stingulshed both from the
right of reproduction and from the right to perform the work publicly. By
definition in section 101, to "'display' a work means to, show a cop of -it, either
directly or by means of a film, slide, television image, or any other device or
process or, in the case of a motion picture or other audiovisual work, to-show
individual images nonsequentially."- Thus, subject to the limitations discussed
below in connection with section 109, the right of public display applies to anv
work embodied in' manuscript or printed matter and in pictorial, graphic, and
sculptural works, ii eluding "stills." Exhibition of a motion, picture or other
audiovisual work ar a whole is a performance rather than a display.
Section 109: Effect of transfer ofrcopty or phonorecord

This section draws a basic distinction between the rights of a copyright oivner
and the rights of soineone who owns a physical object (a "'copy" or "phono-
record") that embodies a copyrighted work. In particular. subsection (a) makes
clear that, once a copy or phonorecord has been lawfully made, it can he dis-
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posed of by its owner without the copyright owner's permission. Similarly,
under subsection (b), the owner of a lawfully-made copy can display it public.;
to viewers present at the same place as the copy.

FAIB USE; NONPROFIT EDUCATIONAL AND RESEARCH USES

Under, the present law, "fair use" is a judicially created limitation on the
exclusive rights of the copyright owner. It generally covers incidental use of a
part of a work for socially laudable purposes. Whether a particular use will be
considered "fair" or not depends upon all of the circumstances surrounding the
use and the nature of the copyrighted work.

The revision bill in section 107 codifies this judicial doctrine in general terms.
"Fair use" has special relevance to nonprofit educational and research activi-

ties. The bill also creates specific exemptions for educators and scholars with
respect,to library photocopying, instructional broadcasting, and classroom uses.
Section. 504(c) (2) -permits the courts- to remit any statutory damages for an
infringement by an instructor, librarian, or archivist in a nonprofit school who
proves that he acted out of the reasonable uelief that the use was excused as
"fair."
Baqkground

Although fair use 'is an important limitation on the exclusive rights of dopy-
right owners, there never has been a "fair use" provision in any U.S; copyright
statute. The doctrine has been developed by the courts and is firmly established.

it is. conceded that "fair use" is not susceptible of exact definition. Generally
speaking, however, it allows copying without permission from, or payment to,
the copyright owner where the use is reasonable and not hariiful to the rights
of the copyright owner. It has been generally considered that, since "fair use"
is such an important limitation on the rights of the copyright owner, the statute
should mention it and indicate its general scope.

Beginning with the House hearings in 1965, educational users have sought
broader and more explicit exemptions than those embraced in the general con-
cept off"fair use." The original House Judiciary Committee report on the bill
contained an extensive discussion of the various classroom activities that could
be considered "fair use" and free of copyright control. and this language has
been retained for the most part in succeeding legislative reports (see pp. 115-
120 of S..Rept. No. 93-983, 93rd Congress, 2d Session). In addition, an ad hoe
group of educational organizations have been seeking a general exemption for
nonprofit uses for teaching, scholarship, and research; their proposal is dis-
cussed below.
Seotion 107: Fair use

Section 107, the "fair use" section, is purposely somewhat vague, since it would
be difficult to prescribe precise rules to cover all situations. It refers to "purposes
such as criticism, comment, news reporting, teaching, scholarship, or research"
and specifies fourfactors to be considered in determining whether or.not a par-
ticular use is fair. Sectldn 107 as drafted is intended to restate the present judi-
cial doctrine; it is not intended to change, narrow or enlarge it in any way. The
four criteria were included In the statute to give guidance to the courts and to
users, but they are not intended to be determinative.

Section 107 makes it clear that fair use can extend to reproduction of copy-
rfrilted material for classroom use. Educational uses, as is true of all other uses,
will be judged on the basis of the applicable criteria and the facts of the particu-
lar case.
Section 110, Mlause (1): Face-to-face teaching activities

Clause (1) of Section 110 is intended to set out the conditions under which per-
formances or displays, in the course of. inrtructional activities other than broad-
cas'ing. are to be eXempt from copyright control. This clause covers all types of
works. Thus, a teacher or student would be fre to perform or display anything
in class as long as all of the other conditions, are met. He could read aloud from
a copyrighted book, act out a play, or display a copyrighted photograph.

To be exempt the performance or display must be by an instructor or a pupil.
"Instruictor" would generally mean a teacher but it is intended to be broad enough
to cover a guest lecturer or the like. Performance by actors, singers or musicians
brought in from outside of the school would not be exempt. "Pupils" is intended
generally to mean the enrolled members of a class.
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"Face-to-face" was inserted to exclude broadcasting or other transmissions,
whether radio or television, or open 'or closed circuit, from an outside.location
into a classroom:.' The exemption does, however, extend to the use- f devices, for
amplifying or reproducing sound and for projecting visual images, as long as the
instructor and the students are in the same'area. "Teaching activities" is intended
to mean systematic instruction; it would not include performances or displays
that are given for the recreation or entertainment of any part of the audience.
This is true even though the work performed or displayed has great cultural-or
intellectual appeal.

The phrase "classroom or similar place" limits the exemption to places devoted
to instruction. The 1967 House Committee Report and its successor indicate that
a "similar place" might be a studio, workshop, gymnasium, or library as long as
it actually is used as a classroom for systematic instructional activities. Perform-
arnces in an auditorium for a school assembly, a graduation exercise, a class play,
or a sporting event would be outside the scope of this exemption because the audi-
ence is not confined to members of a specific class, although they might be exempt-
ed under other provisions of section 110.
Section 504(C0) (2): Innocent educational infringement

Another exemption important to educators is found in section 04(c) (2); it
insulates educators who infringe innocently and was included because it is often
difficult for educators to ascertain the boundaries of infringement. Where a teach-
er proves that he acted innocently,and in good faith, believing a reproduction
of copyrighted r.aterial to be a fair use, the court is given discretion to reduce the
statutory damages for infringement, or to remit them entirely.. This would help
protect teachers who are uncertain about the specific effects of the copyright law
and should diminish the discomfort some educators have felt concerning the
vagueness of the criteria governing fair use.
Proposed nonproflt exemption

In the course of Senate hearings in August 1973 on S. 1361 (93rd Congress,
1st Session). the Ad Hoc Committee on Copyright Law Revision proposed.that a
new section be added to the revision bill as a further limitation on exclusive
rights. The text of the 1973 proposal is as follovs:'

Section. Limitations on ezoluaive rights: Reproduotion for teaching schoZar-
ship and research

Notwithstanding other provisions of this Act nonprofit use of a portion of
a copyrighted work for noncommercial teaching, scholarship or research is
not an infringement of copyright.

For purpose of this section
(1) "use" shall mean reproduction, copying and recording; storage and

retri-eval by automatic systems capable of storing, processing, retrieving, or
trrInPferring information or in conjunction with any similar device, machine
or process;

(2) "portion" shall mean brief excerpts (which are not substantial in
,th in proportion to their source) from certain copyrighted works except

that it shall also include
(a) the whole of short literary, pictorial and graphic works
(b) entire works reproduced for storage'in automatic systems ca-

pable of storing, processing, retrieving, or transferring information or
in conjunction with any similar device, machine or process, provided
that

(i) a method of recording retrieval of the stored information is
established at the time of reproduction for storage, and

(ii) the rules otherwise applicable under law to copyrighted
works shall apply to information retrieved from such systems;

(o) recording and retransmission of broadcasts within five school
days after the recorded broadcast; provided that such recording is im-
mediately destroyed after such 5-day period and that such retrans-
mission'is limited to immediate viewing in sciocols and colleges.

Prtiecd that "portion" shall not include works w' " :h are
'(a) originally consumable upon use, su... as workbook exercises,

*problems, or standardized tests and the answr sheets for such tests;
(b) used for the purpose of compilation within the provisions of

Section 103(a).



.It is .possiblethat 'this or a similar proposaL may be made again during ,the
House hearings.

The arguments in favor of this exemption stem from a belief that section 107
is too vague ahnd:that it leaveseducators with few practical guidelines. Educa-
tlnail repirsentitiive'argue that edication ism'vital to America and 'therefore. all
efforts to Stre'nthen and enrich- our' ediicational' systeem- should 'be supported.
They 'stress th'at educat6rs shtuld have maximum availability of all lkinds6ft
teachiing miaterials 'and resources, 'and, that 'teachers have fib time to obtain 'the
requisite ipermissiions. They argue that if a teacher must obtain pefrmission he
*111 not use.the larticuilar work anid the students Will suffei.

On the other'liand, authors and llibllshers argue that the specific mentio-ioi
uses suilh as "teaching;,scholarship or research" in sectionii 107 already piresents
a po.tenial'danger, to their rights. 'They point out that further iiitrusion- in their
rights in the form of a 'bla'nket infiprofit''exemptioni wvould present a genuine
danger to the ciative6impulse. Many woiks die created iid published specifically
for the educational' market, and a broad nonprofit eiemiption would probably cut
off a large part df the revenue needed 'to ikduce creation. They suggest establish-
nieht of a nelsiiinghouhsegfor'lfcefisisg educational inaiteials in the case of 'uses
bejyond seti'n '107.

.APTEii SEcrION 108

-REPRODUCTION BY LIBRAMIE
Stummary

Related to thc-g,..ral question of, the extent to which the "fair use" doctrine
should operate as a limitation on the ixcflusive rights-of the coi'irfght proprietor
is the 's¥pe'cifis'isue of ixceptions for library reprodiuctidndo'f cop'yrighted woirks
pr i ,ii.ally& 1,'photocojpilng. The extent to which the "faii iise" doc'trine-is ap-
plieable to absolve libraries fiom liability for ,various :typeS of phdtocoipying is
'not at,all clear ,tder the present law. Since the Coiiut of Claims dcilison'fi the

rillianiti, Willkin8 was extremely limited in scope, and the case ended with an
even split by the Supreme Court, it cahnnot bi,conisidered a-sivnificint 'preceden't

Sectionh 108 of'the, revision bill irepresenits an effoirt to provide' a partial legis-
lative solution to tthis most difficult isue. It covers 11iraiies servinig the'public
odr' specialized rese'arbhers,' and it extendi only to reproduction or distribution
made" withiout any commercial purpose. Sinilb photocopies may be :made fromi
books .and periodicals for purposes of scholarship and' research iinder' certain
cbnditions, but the. library must not engage ihi tlie i:relthed or' concerted
reprodudtion -of imultilple copies or in "!'sstematic" rep'r6ductlon., Muslcal
works, pictorial, grapliicor sculptural Wovrks, afid motiodn'plcturie,.or other audio-

iisual-wyoriks (not includiig news programs) can be- ep/roduiced-bnlyfor: rchival
or replacemen ipurposes, 'or uider the limitid "fair use" doctrine' codified in
sectifon 07.
General considerations

The purpose of'copyright protection has bheen-to encourage authors and crea.
'tb6s' to;make their material, available for the benefit-of society by granting themn
certhin ,exclusive rights for a limited' time. These exclusive rights include the
nmaking of copies of the work, and thie, nblishing; oi distributing of these copies.

For-many years-scholars and resefr'chers have'felt free tob copy by hand' or by
tyhew'iiter fromn the works of 'other§ f6r their own p'rivite'use, without securlng
permission from the copyright. owfier 'of the work. Thi 6practice has been tolerated
because manual copying was so-laborious' and time-cdonsuming that it wis fieces-
sartiklinlted-innamount iiand'-raely if ever affectledthe econcnits of aufthorship
ard'publishtng..' i ' -..
; 'Techrilogical, developments ;overthe,, pst thirtry years in the fields of' photo-

eopyiig, mfilcroii~rbductiobn, and computers; howiever, haveled'to' a proliferation'
of increa'singly inexpensive machines ' f6r reproducing, storing, and transferf*g
t'ie contents of 'copyriglted works. Now, libraries may copy a completevolume in
less time than it takes to try to locate printed copy or seek permission of the
copyright owner to minake the cony. Librarians argue that thee copyright law must
be' flexible eniough to permit them ito utilize 'photocopylng machines, andJ the. rest
ef the iew technology t6'afeilitate scholaisliip and.resei'rch.

Aiitiors and pub1lisbers,. oi the other.hand, point out that if a library is allowed
to pr6oylde 'phot6copies' witliut 'liflt an/d in any qiiantity, even 'tlo individual'
users, the.librarr essentially becom i'a /iiblishiie.'Th. / economic base for hiutlior-
shlp.anld conmercial publishing w`ouildthus be bplaed'inujeopardy. While author-
ship and piublishinjg will need' to make najor adjustm'ents to survive the'ecbi -

57-78ss--76-pt. 3-;1
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nological revolution, It is argued that a reasonable copyright:law is anessential
condition to their survival.
Baokgiouind.

,'Leg i8athe ;history.-The Register of, Copyrlghts in'his,1961 . Repport,,suggested
that the law,permit a library whose collections are agvaiIatbleto the publicwithouit
charge to supply.a single .photocpy, of copyrighted imiiater.al in its Zo1etions to
any user, if he states in writing that the intended uuse.J. solely, for hisbWnii re-
search or the.material is no longer available- roin the publisher. A draff'tsatuto6r
provision to this effect was .crculated for lsiscssion, but was,`opposd, by both
sides for exactly opposite.reasons. and wa:s dropped from later drafts '

The 1967 House bill contained only,aprovlsidn,,in 'sectioi 108; under'which a
"non-profittinstitution, ,hving archival custody over collections .of,nmaniscripts
docuiiments, or other unpublished' works.of value to.schbliirly research" 'woiild be
entitled to reproduce "any such work.in,its collectionsI"'povl.ng ithere was no
"purpose of direct or indirect commerciala adantage,"' and such copies w*ere lim-
itedto "facsimile" reproductions. Folldwing House passage of .this bill.theSenh-
ate, Judiciary Committee, in:1969,,conliderably expanded the scopeof'this section.
Librarie§s were perinitted toi make facsifilee copies of pliiblshed as well ast unapu
lished works where needed:to replace deteriorating, lost or stolen 'cojies, if an
unused replacement copy coiuld nit be obtahied from "commonly known trade
sources at a normal price.".Alibrary could also'reproduce copies of material in
'its collections at the request of a user, if the user established to the' Library's
satisfaction.that an unused copy could not be obtained and was for private study,
scholarship or',research. Libirary phot.o.opylnhg ias lminitil t6 isolated or unre-
lated reprodiiction ordistrlbiition of .a single .copy, anid' the exemption woul.dianot
exte4hd to cases of related or concerted reproduction.oi,mult'ple copies or photo-
records. These provisionis also ,aipeared in the generial revlion bills introduced
inthe 92nd and 93rd C .ze sses. "

Dufiitg Senate hbariiiga6 on July 31, and August '1,.973, conflicting objeetions
were iaised,0on.both sides to the scope of section 108.

In 'the bill a's reported by. the Senate AJidleary Subcommittee in April 1974,
section 108 ias ,reviamipe1d oonce, more. he ,result was a comprdmise: libraries
would be able to reproduce, without major! restrictions, a single copy of an article
or other contribution in a Periodical or a small part of any other copyrighted'
work, orof an entire work,that is out of print. However,.subsection (g) prohibits
fiot. only multiple copying but also the "sstfematic" supplying of single, colies.
This.subsection in:pparticular has d`awnn the-ire of many librarians and7Aibraiy
orgaiizations, since it'wojuld affect, nter-library loin ariringments and *ould'
limit "networking" among regional or otheir, specialized libraries. In its repoit
(S. Rept. No. 93-983),.the Senate Judiciary Committee suggested that represeinta-
tives of authors and publishers meet with 'libr'iry representativge to formulate
photocopying guidelines and to develop workable clearance and licerising pio-
cidures.

With these recommendations in view a'-Conference-on Resolution.of, Copyright
Issues was held on November 16, 197, co-sponsored by -the Copyright Office and
the National on LIbrariea.and Information Science. Additional meetings were.
held on February 5, 1975 and April 24, 1975. A working,'party has been 'appointed
to study the:problems and has ,twice reported back to the conference with recom-
mendations. Both sides have .served their positions on the liability of libraries,
for photocopying of copyrighti d works under the presepnt law,.but are continuing
to work towardthe developuient of a workable lieensing,system...

,Finally; 'tlie National- Conimissior on New Teehnological -Uses; of =Copyrighted
Works (CONTU) was established on December 31, 1974'by Pubillcaw 93-573,
and is /ow awaiting Presidential appointment.of its members. It;has a.iiandatf
to study the photocopying piroblem in genera!, (not only with respect to libraries),
ana to recommend legislative :solutions to siiupplement the provisioins of section.
108
Judidial dvelopmentt

In-recent,years a, major confrontation between ilbraries and publishers devel-
oped over'the iiuestion of library photocopying ii the case bofWtllamt d ,Wfllkih
v. UntIted States, 487 F. 2d 1845 (Ct. L;11973), afftdby even/y-dividi4dSurire"pi
Court,, 184 ULSP.Q. 705 ~(1=1). The plainti, a small, but major ,ubillsh'er of.
imedical boo,, ahnd,ournals, claimed that the,'Natinial Instifute of:b He{klth and

the National'.Library of. Mediei'ni had i'nfringed- its copyrights by photocopying'
aicles, usually less than 50 pages in length ,,bom.'its jourfnals without siecuring
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permisslon~and to the publlsher's' financial: detriment. An extensive trial was held
before a Comi. ssioner, in the Court of Claims, iwho found on February 16, 1972
that copyrights had been infringedby' the staffs of the two gov'ernment ibraries,
-and the Government was liable.

By'a 4-3 majority, the Court of 'Claims, in its opinion on lov.ember"27, 1973,
rejetedftlie Coimmissioner's finding-atidheld'tthat the ph6tocopying practices Of
the 'two governfmeht libraries Wais- 'air.use". The Court' iestricted its holding' to
the specific type and context of -use shown by .the recid, andi 'eplieitlj 'stated
that it-was not ruling on other kindsof Systemsor uses of c6p'irighted materials
,in;other'institutions-or-in other fieldi4. Theboui'rt'fobierved 'that the problems of
photocopying badly needs Cingresslonal treatnient, since thid- 1909Xct givesil-
most nothing by way oft directives and -the judicial doctrine of "fair, use" is
amorphous and open-ended.

A petition for certiorari was granted by- the U.S. Stipreme C0ourt'aiid orai argu-
ments were heard !on December"17, 1974:; Itsopinionwi/s&axtiou/sly' awaiited by
both- the library associatio'ns and- copyright owners, but the Couft divided 4-4,
thereby sustaining'the Courit of'Olaims withdut'rende'riig a'ny .piOio; '

iM!aTSIS' OF sEOTION 180

Subseoction (a): General scope of ezemptiont
This subsection underpins the entire provislo1. It miakes,lar thatiii the library

photboopy.ing exemption applies onl to.the mjaking of single'photocop.es,' with6ut
any:profit 'motive, by libraries' oent. o th pJubiU or to 'outslde 'reserclers '
Subsection (b) :;Unpub4shed.maniscrritti

Unpublished manuscri pts and -other works ins the library's cotidlonscan be
duplicatedAinr facsimile -form, for preservation or for deposit ffor research use ti
another library or archive.
Subs8tion (c) :.Replacement, .

Where a work is out ofprint and the library's copymneedsto be repiaced, it can
be csproduced in facsimile forma, '
Subsection (d): Copiea for users of articles aiZd.excerpts

Where a single copy is requested by a user forr "private stidy,;scholarship, or
research," a:library may supply, directly,or through iinotherllibrary, a photocopy
of "no more than one article or othercoiitribution to a;copygrighted collection or
periodical issue, or to a copy or phn.orecord, ofa-small.pitt,pf any other-copy-
righted Work,"
Subisction .(e); Copies for users of buto'-prilnt onIs8

Under the,same circumstances provided in subsection '(d),a library may supply
a single-photocopy of.allgor a.substantial part of a wo6k;,if a copy of 'the work
cannot be obtained at ai '.aiT price."
Subsiction (f): Exoeptions

Tliis subsection makes clear that; while ablbrary-is ex'cussed for any'unsuper-
vised infringing -.photoeopying done on equipment locAted on its. premises, tlie
actual user of the equipment would'qe liable. Clause (3) .states that'section 108'is
.uoordfiinated; to the "fair use" doctiine of section 107 andAto any existing con-

tractual obligations. Clause (4) the' so-ciilled' "Vinderbilt-Uiversity' exception
presdiibes the right oftllbaries or 'aivesto repr6ducebandi ' A'tribute a' limited

.number of copies of audiovisual news progimP.
Subsection (g) :2

This subsectioi ct, it·

states that, while the exemptions o lated
reproduction of the same materi-al.on'separate i , _ _ . ... ated
or conceited multiple copinig, even'.when'doie over a eildd6'f tiee oirfordliffer-
ent users. And, more controversial, :et, it forecloses the xeinption t- a library
that "engages in thke systematic reproduction or distribution of- single 6r multiple
copies .or phonorecords" '
SubsMetiin (h ): Material hot covered

In general, the copying' permittediforusers does not extend tolmusic, W6rks of
the graphic arts, and to motion pictures or other adidovisual *irks except'thsoe
dealiwig:with news.
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CHAPTER 13, SErdTIOs'110, 112'

NONCOMMERCIAL BROADCASTINGo

Butlmmary
Section 110 deals Withseuvn types of public p.erormances and displays which,

,bcCause of .their noncomme9,nneiia or special nature, are exempted -from copyright
liability. The imost im6ortant of these.iivlole.,face-to-face teaching activities, in
folder, 4, and instructional broaidcasting. Not included among -the activities
exempted is p"-ublic broadcasting'"-noncommercial broadcasting of a general
cultural or 'educational nature to.the public at ,arge. The treatment to be ac-
corded to this type of performance rejaiu's a major issue in the general revision
bill.

Section. 112 deals generally with sq-c4lled"'ephemeral recordings"-usually one
recording f£,pr~ogr:am§s. ade by a.lic~ensed, broadcaster. for delayed transmission
or arhival, purposes. ,The :issue arises with respect to the number of these re-
cordinigs anunlicensed ,nstiructoniit broa,dcaster can make, and how long he can
use them. The bill allo'ws the making o 30 copies and their use for seven. years,
and the dispute'is whether this' goes,too far or not far enough.
Background and general considerations

The. present -law ,exempts fromn.the control of the copyright owner all per-
fornmances of nondramatic:literary a"nd, mublcal works that are not "for profit."
-A erforiance' is geneally considered',t6 ,be "for profit" if it occurs witli an
expectationii l*y'-the periif6n:caiising th'i performnince of dir'ect or indirect com-
mercial advantage or gain to be derived by it. Thus, a live performance of a non-
dramatie,literary. or ,musical work,'for purely educational purposes ismgenerally
exempt under the,current;law. Thi is, also true of theunsponsored performance
of such works on instruetional radioa6nd television.

,One of the most~controversial issues earlier in the revisioneffort was whether
or not to ,retain the "for profit" provision. The 10061 Report,of the Register of'
Copyrights .favored-:retention. In 1965, however,. the- Register modified his posi-
tion. Because of theuipsurge in both the number-and importance of nonprofit
performances -especially nonprofit broadcasts reaching huge audiences, he in-
dicatedathat the "for profit" e~enmiption was toobroad and its continuation w 'ould
endahger authors' rights .

'"Fully acknowledging the unique public value of educational' broadcasting
and its-need for financial'support, we must also recognize the large public audi-
ences it is now--reaching,theie vast potential audiences that are awaiting it, and
the fact that, as a medium for entertainment, recreation and communication of
information, a good deal of,>educational programming.is indistinguishable .from
a good deal of commercial piogram/liiig . . It does not seem too much to ask
that some of the minney-now going to support educational broadcasting activities
be used to coimpensate authors and publishers whose'~ iorks are essential to
those activities." Supplemenltary Rcport bf the IRegistcr oin the 196.5 Revision
Bill, at 35.

Since,1965, the approach has been, therefore, ,to state the public performance
right in.brboad teimsiin. section 106 and provide specific exemptions for educa-
tional anid other n6nprofitfuses ii 6thehr sections.

Section 110 creates spiecific exeinptiohis f6r instructionfal broadcasting and sec-
tion 112 permits public broadcasters to, make. thirty recordings of-programis in-
corporiating no0ndir atic musical .nd:lit.eraij w.orks, and to retae them -for
seven years. .

Public broadcasting has recently phAt'forWvard ,a proposal to create a compul.
sory licensing'rsystem that would - allo'W public broadcasters to perform andi
·record nondramaticJiterary and-musical' works, and to display and record pic-
torial, graphic, and sculptural worpks, without permission but upon payment of
a fee. a:he so-cal]d Matfias.Amendpnent, which was proposed last year as. an
amendment toS- 1861 -but wasnot taken iip by the:Senate, would add a new
section, ..18 to ,the;ibill for this -purpose. ..hile the proposal would utilize the
Royjlty, rTribnnai ,concept'in .s~etting the compulsory licensing fees, it appears
to be intended to serve.mainly as a framework for private negotiation.
Analysis of seoton'110 (2)
. Section 110,otthe-,reyision' billdeals withwperformances and exhibitions that

are.no. generally' exempt ulder the '!for profit" limitation. Clause (1) covers
"face to face" teaching activities, and clause (2) deals with instructionalPbroad
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casting. The section draws, a.line 'betweeni instructional broadcasting, which Is
an adjunct to the actual classwork of educational institutions, and public broad-
casting, Which jis- ntended. for the;enilightenment.,.edificationi: o: instruction of
thepublic at large. It exemipts' "the, performance bf. a uiondiamatic literary or
musical work or display of a work by orin.the.course of transmission" if three
conditions are met. The first is ,that the.performanceor display mustbe "a iegu-
lar rart of the systeniatic instructional activities of a governmental body or a
nonprofit educational institution." The second condition is 'that. "the perform-
ance or display is directly related, and, of: material 'as -_.ance to the ,teaching
.content of the transmission." The third. condition is that:the 'transmission must
be made 'primarily" for: "(I) reception in classrooms or similar. places normally
devoted to instruction; or (ii) reception by persons:to whom-the transmission is
directed. because of their disabilities or otherv specialcircumshtahces prevent their
attendance in classrooms or .similar 'places',normaliy ,devoted to instruction; or.
(iii) reception by offiers or employees of guvernniental bodies as- part of their
official duties or employment." , . . -

Under section 110, only performances of-nondramatlcliteraryor.musical works
would be exempt. The performarice-oii public radio' or television ofia dramatic
work; a dramatico-musical work such..as an, opera,.or 'musical comedy, or a
motion picture could occur lawfully onliy if 'the copyright owvner's permission
had been obtained. With respect t o.exhibitions, the-efemption, would hpply to any
type of- work to which theberight "to display ....publicly" under section 106(5)
applies-that is, literary, musical, dramatic .and- choreographic works; pan-
tomines, and pictorial, graphic,. or sculptural works, including the individual'
images of a motion picture br"other iudiovisualrw6ok.:

The -1967 Report and' its successors indicate that, in. subclause (A) of clause
(2), 'systematic instructional activities":is intended.as the ,general equivalent
ol. "'curriculums" but that .lt'could bebroader in-ctertain.,cases. A transmission
'i ould .be a regular part oi these activities:if it conforms with the established;
teaching. practices of the governmental body or educational institution. The
term "educationhl- institutioin"' was used because it:.is broad enough to cover a
wide range o' establishmrents engaged'in teaching activities.. It is not, however,.
intended to lover "foundations," '.associations," etc. who 'are uot primarily and
directly engaged with instruction. Subclause (C) - requires tPat 'the transmissioi
be made "p'rlmarily," and.,not necessarily "solely," for repeptioi to the three
groups specified. Thus, the transmission could still be exempt even though capable
of' reception by the public at large. 'Converse!yilf a' transmi§ssidnis.1,rimarily for
reception of the public' but is,also received in classrooms, ittis not :eempt. The
subject matter, content' an/dtiime are factors-to be'considered'in-determining the
"primary" p-irpose of a program.

Paragraph (i) of subclause (C) covers generally what are knowns:as "in,-
school broadcasts" whether open or closed circuit. The reference to "classrooms
or similar. places"' is intended to have the'snme meaning as that used in clause
(1). Piiagraph (ii) was included because educational'broadcasters.argued that
one of their unique advantages over traditional teaching techniques is. the
ability to bring instructional~material to members of the populatioiinwhb for .vrri-
ous reasons cannot be brought together ini classrooms, ekg., shutins- ahnd !j)re-
school children. Paragraph (iii) -is.inteiided to permit the use- of.'copyrighted
material -in the course of instructinal :transmissions to 'Government. employees
who are receiving training as part of their official duties or employment.
Anailysis. of sCction 11(b ) ..

Section 112(b) represents a respoise.to publie broadcasters' requests fot spe-
cial recording privileges. It permitsa-nonprofit organizatioib.that is entitled ti
transmit a performance or display otna,wvork under sectioi11ll0(b) to makelnot
more than 30 copies or phonorecords .and to use the ephemeral recordings for
transmitting purposes for not more ,than seven years afteri the :initlal.trausmis-
sion. Thereafter, one copy or, phonorecord may be; preserved exclusively for ar-
chival purposes.
TheoMathias and Bayh amendments

Two amendments on behaif:of publicebrpoadcastlng were.put forard in ,the
Senate-during the last stagesofr consideiratlin of S. 1861, the general revision
.hill in 1974. Neither was.taken up at- the;time, but tihey are nqow under active
consideration at the subcommiilttee level. , .

The amendm.ent sponsored. by Senator Mathias would add a new section 118
to the-bill, creatlnga compiulsory licensing. system-to use'copyrighted nouidra-
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mattec literary and- mustcal works, 'and pictorial, 2graphic and sculptural works
in the transmission of "public- broadcasts." Public broadcasts are defined as
transmissions cf "educational television or radio programs by or for noncommer-
cial.educational' broadcast stations." Under this proposal the user would-have
to -record in'the Copyright :Offce a notice .of his' intention, at least one month
before. the initial broadcast- and thereafter'at stated intervals, as prescribed. by
the Register of Copyrights.

No spiecifc. royalty isproposed; instead it is' to be left up to the Copyright
Royalty Tribunalto determine what is a reasonable royalty in particular cases.
The Amendment [lso'providcs that the Tribuiial may calculate the royalty on any
method it finds,.most appropriate -wlth respect to the type of the work andithe
nature of the use, and that it:may be calculated onwa per-use, per-program, pro-
rated-or annual basls In certain instances the royalty may be negotiated, and
this negotiated rate may be substituted for the-rates set by ,the Tribunal.

The user is to deposit with. the Register of Copyrights a-statemnient of account
and the total royalty fee; those entitled to receive royalty payments are to file
a claim during, the monith. of July. The'rest of the provision generally follows
the, other compulsory license sections In the revision bill.

A second amendment:proposed by.Senator Bayh, would remove-the restrictions
imposed in section112'(b) ;concerning ephemeral recordings. His proposal would
grant an unlimited exemption to nonprofit organizations and governmental bodies
to make copies of the programs they transmit and to distribute copies for trans-
inission by other similar organizations;, Thus,. the seven-year period and the
iestriction of.30 copies or phonorecords would'be removed;

Efforts are now in progress, under the.auspices of the staff of the Senate Sub-
committee on Patents, Trademarks, and Copyrights, to reach agreement on
voluntary licensing arrangements that would accommodate the needs of public
broadcasting.'If successful,.these discussions could alleviate, the need for at least
some aspects ofthe Mathias and Bayh amendments.

CHAPTER 1. SECTION 111

sECONDARY TBANsMISSION; CABLE TELEVISION

Sumnmary of the.&robler
The, Chairman .of the Federal Communications Commission has recently

referred to copyright revision as cable teleisioni's "biggest bugaboo at all,"
which'may be,true. But there can be little doubt that the reverse is equally true,
and equally regrettable. The-copyright question may have stunted the growth
of CATV, but the CATV issue certainly brought the-general revision bill to a.
dead.halt for several years. The issue is still far from completely settled, ,but
recent. developments, make 'the prospects, for an ultimate copyright solution
somewhat more hopeful..

Secti6n.-111 deals alth. other forms of secondary transmissions-in addition to
cable. television,, but theon-going controversy is.focused on the latter. At:present,
much ,of, the activities of tcable television consists oQf:the retransmission of copy-
righted.programing initially broadcast over, the air.: The present state of the law
does: lot recognize. these activities as, infringing the exclusive rights of the copy-.
right -proprietor, in television programming. Section 111 represents an attempt at
a compromise under .Which,,cable, systems would be subject to. a simple com-
pulsory, license with respect to such secondary transmissions as may be allowed
carriage. under. the;regulations of.the Federal Communications- Commisslon.

This prBvision represents a significant departure from earlier proposals on
this -issue, in the reVtiionn.bll. It is premised upon a recognition that the cable
television 'issue In0voives both copyright and communications questions; and that
eacl must -be c6insideid iin the conteit oftlihe other. Section,111 also.,restsl on
the principle'thait, i- comblnlng-copyright and communications policy, the.public
Interest in. both stphres must beicarefully'evaluated.

The public interest in soi.eform of copyright responsibility for cable tele-
vision rests on the simple principle that the eponomic.revards of authorship are
the surest and best way-,to encourage thekniid of fndividu'al creativity which
imakes for a iital culture, especially in the miss'msiia. ,The-principle under-

scored by the:'Oommixiications;Act -of'1934"is the right of all Americans to ade-
quate television- aiid radi6 :Se-rvices',at reasonable costs. Cable ,teleiision is a
striking example of the tangency between communications and dopyrlght polictes.
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Background
'Communiiity Antenna-Television, or 'cable television as it is now mi6st often

kno'wn (the initials CATV will ,stand for either), arose 'during the 1950's ,in
response fo the need for television service in certain areas, especially small com-
fiiinltties-lacking adequate television service for a variety of reasons. The domi-
nant icauses- wvreieusually either topographic irregularities which prevented
satisfactory reception of othe'rwise available programming, or sheer distance from
br'oadeast centers. -

Oftenitoo sinall-to support an advertising-based broadcast station, thesesareas
frequently, received no benefit from the expansion of the'broadcast spectrum
toificlude UHF frequencies, a policy adopted by the Federal Communications
Commission to: -increase broadcast services ,on a nationwide basis. Until the
advent of cable television, the only mbieans available to such localities for obtain-
ing high qualityvreception, or'any reception at all, fell into two categories:.expen-
sive home antennas and cooperative, non-profit boosters, translators and repeaters.

B6bsters, translators and repeaters merely served to extend the range of distant
signals' by picking them uo at advantageous.locations and retransinitting themn
overtherair. Such devices, however, carried only a single channel and lacked
the capacity to evolve into' true local' birdadcsting outlets.

The introduction of cable television-into ;these underserved areas meant that
in' many cases a viewer could receive five or more channels. Not only could
cable television provide at least .three network signals, but a variety of inde-
pendent stations as well. Unlike the passive repeating devices, CATV systems
also pobsessessd the 'capacity to'become 'program originators, utilizing channels
not- ised for;retransmissions -

The very promise of CATV created concern over the impact of its activities
on the nation's communications 'setucture. In 1959 the FCC decline to-assert
jurisdiction over cable television systems, and for three'years it appeared'that the
industry would grow Without regulatory controls.

'In 1962, however, in- an apparent about-face, the Commission took its first
decisive step in the.CQATV area when it refusedtto grant a microwave'license to
an applicant who would have used the'facility to transmit signals directly to a
CAT¥Vsysteii .for tltimate distribution to subscribers. The basis'for the decision
washighly, Significant for our purposes: :the Commission found that the importa-
tion of the distant signal into the rural area in question would have destroyedthe
marginally successful local broadcaster, who could not coinpete with imported
,progiamming. In so acting, the Commission was protecting the economic interests
of' broadcasters and: their prograin.suppliers who-licensedi them in exchange-for
:copyright-royalties.:Its purpose was to support local broadcast services as a means
of community.expression, but its effect had copyright implications.

Expianding upon its decision, the Commission in 1965 applied uniform rules to
all iidcrowave carriers'serving'cable systems and expressed its intention to adopt
regulations directly- governing cable at an early date. Although the FCC adopted
several orders governimig cable television between 1965 and 1972, it was not until
the'Fourth.Repprt; and;Order on Cable Television (1972), that a comprehensive
regulatorg.program emerged from the Commission-

During this perid ,of debate within the Commission, State and Federal courts
entertained' numerous cases intended to' determine whether cahle television's
retransmissions of copyrighted programming';was :a violation o, the- exclusive

*rights-of copyrighttowners-under-the 1909 Copyright Act,'or of proprietary inter-
estsa3protected at, the common. law of unfair competition. A' series of unfair
competition lawsuits came to naught. When.copyright proprietors finally. took up
,the battle the stage iwas squarely set for'two key Supreme' Court decisions explor,
tingthe question of whether cable's retransmission activities violated:the exclu-
sive right .to0authorize'the public performance of works which' had be'en licensed
fortbroadcasting on a geographically limited basis. '

·,!n"F¶6rtnightly Oorp. v. United Artists, Ino, 892U.S. 8390 (1968), the Supreme
Court-applied a "fuiictional' test" to determine whether cable systems were attive
"performers", subject to the Copyright Act's proscriptions. or whether they'dwere
passive "vieWe'rs" whose activities amounted to, no moru than doihg for sub-
scribers ;what-,those suscribers. could. legitimately do for themselves. In Port-
nihtlr, -the cable company wasseen to fall on the viewe's side of the line..

Foitnight l; however, econcerned the retransmission of signals which, In theory'
at least, ,were't considered, local to the area serviced by the defendant. The ilues-
tioniof; whetheer or not:the same resulttvould apply in situations involving the
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importation, of distant signals remained upon until-early in 1974, whenthe.Court
decided .;B;s. v. Teleprompter Corp./In, that case, .thie;,ourtheld.that the im-
portition of-'distant*-signals among other activities, did' not change the essential
nature,of CATV operiitions under Fortnightiy's "functional-test." In both cases
the 'Supreme Court made clear that it wasriequired to,.consit/iu the19.09 copy-
right law as it found it, and that it was up to Congress to remedy any.resulting
injustice to copyright owners or unfairness,to the,public. ,

Legislative History.-The first revision.bills suibmitted in 196n and1965. did not
sPecifically treat the. subject of cable television, During' the extensive heiarings
on the bill, it, became apparent,that the copyright. problem; of cable wasvery
serious; and that -some provision would be required. As repoited, by the;,House
Judiciary Subcommittee, the bill included long. detailed proyvision, seeking to gov-
ern ca '1e's liability for secondary transmissions of primary trihnsmissions embo~dy-
ing copyrighted programming. Like all. of .if successors,, ,theprovisiqon was a
compromise. Section 111 of that bill Wdiild, havye.exempted, from all. liability
systemsnthatfiunctioned merely. as "master antennas" fo,.local signlls.'l.ihree were
distinguished from cable retransmissions whe're the system also originated pro-
giramming, imported signals -into areas already served, by 'the networks, or'
imported programming for which a; local conventional bopadcaster aready.,had.
secured a license from the copyright pioprietor or originating authority. CATV
systems which retransmitted signals into areas not already served by the major
networks, would beqpermitted to.do so, upon payment of,a "reasonablelicense
fee.'" : .

The feasibility of providing some formof compulsory 'license was -explored
during the House consideration of the bill.?Rejecting the proposal, ,thl, House
Judiciary. Committee Reportnoted:,

Aside from the obvious difficulties of .determining what the -proper per-
centage would beandof allocating ,payinents .among.,,n .indefinite, number
of owners of copyrighted works of different types- and values, it would be
,difficult to collect and distribute royalties equitably without. :estalishing
.pnacceptable Government controls or administration. The, committee is
opposed to any such system and sees no need .for'it. ' .a

When the revision bill, came to the House floor, in April 1967, it )beeame ap-
parent that section 111 did not offer an acceptable solution. A. series.bf com-
promises resulted in the -'entlre section being dropped from the bill;. hich was
Iiassed and sent to tlie -Senate witholut any CATV provision.

In, 1968, however, a ,decision in the Fortnightly case was- antieipatedby :,oth
the parties to the: cable-copyright controversy and the Senate, ,as -well;, Fiurther,
the. FCC was pressingforward, in-its study ofLthe-cable.problem andr:egulatory
action was deemed at hand. . - ,.

Senate examnination of the cable question culminated inman eitensive redraft-
ing of.section 111 and produced a provision far exceeding, the House version in
treating communications policy issues;: S. 543 conditioned the, right to import
signals upon a detailed standard of minimum service, anddefined ,such service
-in the top 50 .television markets as consisting of :the tliree-major national' net-
works, three independent commercial stations and' one noncommercial educa-
tional station. Below the top fifty markets, adequate, service was, defined as
reception of the three major national networks, two independent commiercial
stations and'one noncommercial educational station. '

S. 543 provided a compulsoryqlicensing system under whichlcable systems:could
import the signal of the nearest,station neededto fill the complement of statiohlb
cbnstituting adequate-service in their area. Complex.provisions also treate'i.the
problem of program exclusivity and set out a graduated royalty rate,:for. the
compulsory, license fees.

By 1970, however, it was apparent that this ambitious proposal. was in
difficulty. The decision in favor of ,cable companies in the Fortnightly .case-
and the pendency of the Teleprompter action tended to slow thelegislative
process. Far more important, however, wais the opposition-of, the ,Federal
Communications Commission to the approach-offS. 543.

The Commission, after- stressing the necessity of a balanr-ed mixtureof
communication and copyright, policies; had reconsidered its. position -aid
launched: the rulemaking. proceeding that wasi to culminatein the Fourth
Report and Order on-Cable Television in 1972. The C6mmissioi's regula'tions
fell intb -four broad areas i 1) signal carrlage'irequirements and a, standard
of mifnimum service; 2),program origination requireimients, contract carriage
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and public access: 3) allocation of Federal, State and iocal authority over
cable; and 4)' non-duplication and exclusivity. The. Commission thus, forced
substantial.,changes in the revision bill to adjust to its new standards, andS a
so-called. "consensus agreement" among some of the parties supposedly
cleared .the way toward' acceptance' of limited copyright liability under a
compulsory licensing system. The framework of the present version of sec-

*tion 111 emerged from this maelstrom, .but was amended further after the
Telepromiter decision changed the bargaining positions of the parties and
,allowed:the revision'bill to move once more.

ana'77qsis o?.section ~11i1
As presently drafted. Section.111 of H.R. 2223 treats a variety of so-called

"'!secondary, transmissnii." The.passivi redistribution of local transmissions to the
private rooms jf hotels-and similar establishments, without charge,, is exempted
under section 11lt(a) (1). So, too, are secondary transmissions of performance or
displays by'instructional broadcasters' as would be allowed under Section 110(2).

Pure common cariiers, who do not exercise direct or indirect control over the
selection of programmifig to be secondarily transmitted, -or its recipients, are
also exempted. The final exemption in Section.111 (a) (4) is in favor of boosters,
-translators and repeaters, which are non-profit, often governmental broadcast
extension fdevices that customarily d' not charge for their service.

Section 111(b) -would impose full liability for the secondary transmission Of
priimary transmissions that were not intended for reception by the public at large.
Commonmexamplesiinclude closed-circuit or pay-TV broadcasts, as well as music
subscription seriices such as Muzhk.

'Section.lll(c) is the controlling provision governing cable television. Earlier
provisions rested' on questions of the source-.of the signal (local or imported)
and the market-in question (top 5) or'second 50 markets), anti included an-open-
ended provision for payment of a "reasonable license fee." With the FOCC regula-
tions.establishing a.. mandatory carriage rule for local signals, and a minimum
service.,stahndard under which certain distant signals may be imported, all, of
the "allocations" provisions in Section 111 have b'een dropped. Ihstead, Section
111 (c) tracks the F.CC's actions.

In:effect, sectid6n.11(c) (1) permits -the secondary transmission by cable sys-
teiis of 'any primary transmission that it'can legally carry under the FCC regu-
lations, but subjects all' of thesesignals to a compulsory licensing system pro-
videdin subsection (d).

T6d obtain a compulsory license, a cable operator must:
,(1)' At least one month prior to secondary transmissions, or within one month

following the enactment of' the bill, record with the Copyright Office a notice
containing the identity -and. address of the owner or operator of the cable system,
ai well as the name-and loca'tibn of the signals being carried.

:(2) Thereafter, four times yearly, cable systems 'must submit statements
specifying the .number of cable channels to be. used for secondary transmissions
over the next quarter,. the name and location of the primary transmitters so car-
ried, ,the total number, of subscribers to the cable service, andsthe gross receipts
of-the cable'company, froin all sources, to date; and'

,(3) Remit a .royalty';iee for-.the period covered by the statement, computed
from a' sliding'scle'set out in'section 111(d) (2)' (B)'.

.,Failure to- comply-with these 'requirements, 'both as to the signals that can
be car.ied&,nd, the ,procedural' exigencies of the compulsory licefising scheme,
will subject:a-cable operator to full copyright liability.

The remainder of the section deals with distributionsof the' royalties and set-
*tlementf of disputes over them. These provisions -ire, closely patterned on thosr
in section 115;,'ddeaing witthdistributio 'of jukebo0'royalties. '

TITLE I, CiAPTMER 1, 'SECEION 113 AND TITY II

WOEXS OF ART AND OBUAMENTAL DESIGNS

acnerai aummnzriv
Section 102 of title I o .R..,2223 identifies "pictorial, graphic,-and'sculptural

works"' as-e6 pyrightablesubject matter, and. section 106 protects them against
.reproductionu and distribution of copies, adaptation, 'and public display. Thie
length.iand scope of their~protection;is essentially the same as for other c p'y
ilghtedr-workis.
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Title II of H.R. 2223 is, tin origin anid content, essentially- a separate though
related piece ofclegislation.. Under the rubrid '"Protection of Ornamental Designs
ofUseful Articles" it offers what .is in effect a limited'formiof copyright protec-
tion to'the ornamental design elements of.iuseful articles.

Section 113 'of title I recognizes -the obvious overlap between these two forms
of protection, and seeks to provide'.a bridge between title I' and 'title.II.
Design patents and copyright protection

'Desi*g patents.-The first legislation ever-.enacted in the United States.spe-
cifically to protect ornamentaldesigns, of useful articles was part of the -.Pite_;.
Act of 1842. Congress has continued to provide specific dehign iprotection unider
.the patent law, and without much 'change from the 1842,provisions. To 'secure
design- patent'protection an article of manufacture niust mieet four:requirements:
novelty, originality, ornamentality, and invention. The latter requirement means
there-must'be some indefinable quality piesent which is to be. distinguished from
what would be obvious to a designer of ordinary skill in the art.

These requirements, especially those of novelty and- invention, are most ap-
propriately tailored to. Inventions in the fields of mechanics, electricitj,.chem-
istry, and so on. They are unwieldy when applied to works of. creativity -rworks':
more closely related-to arts than rtechnology. This view is shared-by many com-
mentators, 'and' is. borhe out by the frequent failure of design patents to. be up-
held in court. Patents for designs have also been- difficult, -slow, and expensive
to obtain.

Copyright.-As soon as the several problems ,with the design, paternt law be-
came apparent to design patent applicants, they began to attenpt to register
-their works under the copyright statute as works of art. The reasons were obvious.
The copyright process is simple and the applicant .can handle it himself. The
cost ,is minimal,;;and the time required. is normally about three weeks. Moreover,
copyright protection begins with publication, and regist;ation can be:made later.

The Supreme Court hastened the increase in copyright applications 'irom dis-
illusioned design patent applicants by its decision in Mazel v. Stein, 347 U.S.
201 (19X4); The court held that use of a work of, art.(a' statuette) as a design.
Of a functional article (a lamp base) was not a. bar to copyright protection. An
inereasing- number of copyright registrations have been made for -"works ofart"
which in fact constitute the designs of useful'articles,. sueh as textile fabrics,
lamps, costume jewelry, toys,,,dolls, and -many others. The:-courts-haye consist-
ently upheld the validity of these registrations. .-

The basic criterion applied by, the Copyright ,Office-to.determine registrability
as-a. work of art is the existence of,.artistic ,features which, can .be identified
separately fromany utilitarian~ article and' which iare capable of existing inde-
pendently from the ,article as.woi'ks of art. Thexdifficulty of adminiisterig .thin
criterion is one reason for the support given.by.;the Copyright Ofice-for ispecial-
ized design legislation.

At .present, copyright protection is available only for idesig ,&. which can be
considered works:of art,:asconcept that excludes many valuable-and esthetically-
meritorious designs. IMany- industrial designs of useful articles .do not iqualify as
independently copyrightable works and' are' therefore denled.protection. This is
perhaps the majo reason a new.siii generis type of protectionlhasbeentsought.

,The copyright law was not foridilatedtto.absorb designiof, coffeepots and auto,
mobiles, and it~is generally agreed that it is inappropi'ate..n, other-ways. The
full copyright term may.betoo1o0ng for-many designs,;and it may be appropriate
to, limit the scope of protection for industrial' designs in,,ther ways..
InltYrrelationehfp o ,piten't, copyr'ght, and 8uit generts dstgn .ile#tslation

The .Dslign Bill, in which has beenepending in Congie'ss-or a ,number,, e~ars
and in the past-has been the subjecet ofactive consideration in both Houses; iias
added to the general revision- bill as a matter.of'convenience..It is not intended
to replace the possibility of protection for ornamental designs for useful articles
inder either -patent or, copyrigh't law. Inste/id, Ait .ill present an additional op-
tion which is intende'dto correct the most. serious defectsw.and- Inijstices:under
the two existing statutes.

Tbhe Design Billaffords a.maxiinum of 10oyears f.protection ta originalorna.
mental designs of, iseful articles-which- are.not novel or inventive',under stand
ards, put wouldnot be considered patent~wvrks of art- under the copyright'lw,
Prortaction is available quickly, .upon 'thermarketing of the: product, under'nodi,
fedQcopyright principles. Foqrcertain designs ivhich q'uali fy-under more- than o'ne
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system of protection (copyright, Design Bill, or design patent) ,'the designer has
an option -to chooso the form;nof protection preferred. Registration under'thbe
.Design Bill, however, does not. affect copyright protection for -the design with
respect to utilization in a form other than a useful article .
Section 113 of title I: Scope.-of exclusive rights in works, of art under ?evised

copyright law o
This provision was inserted to clarify the status ofr. copyirighted pictorial,

graphic, and scalptural works that are capable of'being used"as ornamnental-de-
signs. Subsection (a) makes clear that, whateverxrights works of art enjoy under
the present law to preventtheir unauthorized-use as designs, they will continue-to
enjoy under the revision bill. However, a publishedwo6rk of applied art may be
pictured in advertising or display material or in news -rejbrt 'without copy-
right liability.

'Subsections (b), (c),. and (d) of section li3 confirm and: define Protection for
ornamental designs of useful articles under copyright and under design registra-
tion as being two separate'options fori the designer in certainf cases. Subsection
(b) provides that, when a pictorial, graphic, or sculptural' work:in which coiy-
right subsists under title I of the bill, is utilized in an original ornamental design
of a useful article, the design shall-be eligible for protection under the provisions
,of title II. Subsection .(c) provides that protection of. - work in-which copyright
subsists under title I terminates with respect to its utilizatiohnin useful articles
when. the copyright proprietor has obtained 'registration of 'the design under
,title II. However, protection -against the use of the -copyrighted work'in other
works of art would endure for the life of the copyright.

'SEOTIONAL ANALYSIS OF TTL II "

Section 201: Designs protected
The special protection provided by the designbill is available to the author or

other proprietor of an "original ornqeqntal design of a ie'ful article."'An article
which in normal use'has an intrinsic ultilitarian 'function>i which function i' nhot
simpl.y to portray the appearajnce 'of-the arti'cle or6 t' c&6nve iniformation, is' a
"useful article." The "design of a- useful' article," consists -f all aspects of-the
article, including its two or three-dimensional features of' shape and ,surface,
which make up the appearance of the article. The design is, "ornamental" if it
is intended to mnike the article attractive or distinct in appearance, and it is
"original" if it. is the indepenident creation.of an aiithor who'did 'not cipyyit from
another so'urce.
Section 202 :,Designs not subjectito 'protection':

Protection under this section is denied if the design-isnof 'original, and this
concept is elaborated by sttaements denying protecttion if 'ffi'deiign is staple, or,
commonplace- -such as stiindaird gebi'ietri':flgures (circles or squares for exaii-
pie), familiar symbols, emblems, or motlfs,;.or -any-other shape,, pattern or con-
figuration which has become common, prevalent or ordinary..''Deslgnu using these
publicly known items cannot escape thlibprOhiitioh agati"nStrotection by the
addition of -nsigniflcant details, miuinor- differienhces, -or variants commonly used
in the relevant trade. Nevertheless, onewlio-adads 'biIgiinality. to'public domain
material by a substantial adaptation,, revision, or-;rearrangement is, entitled toq
protection for his contribution.

A design cannot be protected if it is dictated solely by a utilitarian function of
the article-that embodies it. Finally, and as tie'result ofia ihajorrcompiiiromise, a
designcomposed of three-dimensional features of.shape and surface-with respect
to men's women's, and childr'en!sapparel, cannot be protected.
Section 208: Revision, adaptations, and rearrangemnidts "

Employment of subject 'matterin6t prot ctlble' under 'ection 202 does, not bar
protection- for a-,design if the-,new design, ubstaiitially revises, adapts~, or rear-
,ragesthat unprpoectibe subject matter:. ro t'etlon giv'en;to a-'reviion;-adaptsa-
tion, orrearrangement of-this-sort will also be available.to designs which employ'
subject matter already protected 'under.the- c6pyright law (title I, of the bill)
'or-the patent law (title 85, U.S ' Code), buit only-if the protected material has
been employed 'with the consent of its pioprliet6'' Protectidoi for-a revislioiiusing
previously registered-subJect. matter-is independent df any subsisting protection,
'and does' not grant the, author-any. right to subject-matter excludedfirom protec-
tion or extend the temin of Protecti~on
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Section ?294: .VOmmencement-of protection
Design protection begins unider the bill on thew date the design is first made

public. The definition of "making public'!" is quite similar to the criterion- for
"publication" under copyright law. It ioccurs when an existing useful article
embodying the design is anywhere ~publicy exhibited, publicly distributed, or
offered for sale or sold to the public.
Section 05, . Term .of protection

Designs 'will- be protected'for a term of five years'from the date of first being
'made public, Iand may be extended for a second term of five years if a proper
application for renewal is made during th6 last yearof'the original period.

Sectioi:-206: The desd'tp notice
Whenever aiy design for which. protection is sought under this title is made

public, it must be marked with a design-notice consisting of three elements: the
words( "Protected Desigq,'" :the ,abbreviation "Prot'd Des.," or the letter "D"
within a,'circle; the year date in which the design was first made public; and.
the name of the proprietor. The name of the proprietor may be in any, one of
the several forms.

The notice must merely belapplied-anfi located so as to give "reasonable notice
of design protection- while the useful article embodying the design is passing
through.its noriial'channels of commerce." In the case of sheetlike or strip mate-
rials. bearing repetitive ,or continuous designs (such as printed fabrics) the
notice may be applied-to-each repetition, to the margin, selvage or reverse side
of the miaterial at "reasonably frequent intervals ;" or to tags or labels affixed to
the material at such intervals. If the proprietor has complied with provisions of
this- section regarding notice,, the protection he acquired under this, title, shall
-not be affected by the removal, destruction. or obliteration by others' of the de-.
signnotice on an article.
Section 207: EBfcbt of. oiis8sioti of totice'

CImission of a desigh notice is.not fatatin infringement suits and does not
cause loss, of.prbtettidn, buit no recovery ispossible if the6offender began,an un-
dertaking. lead!ig to infringement before receiving notice of- the design regis-

Section -208: Infingmeit
Additional safeguiards for the innocent infriniger, particularly retailer-, ap-

pear in setoIio'208. A'sellei o. distribitbor of an article who dil not make or im-
part it is..considered an infringer only if he: (1) induced or hcftd in collusfon
.with a manufacturer to make the, infringing article, or an importer' toimport such
an article; or .(2) if- he, refises,. or fails, to make a prompt disclosure -of his-
source of such. article, aind .he orders or reorders such article aftei having
received a personal, writteln nitice:.ogf the protection subsisting ifi the design.

Section 209 :' ppltcation jor:rcgaltrhttin
Applicatiofor i; registration of a. deign must be made v'ithin six months after

the desigii wasadfifrs$tpublished, or'6dtecttion for the design is lost.

Section 210: Beneflt of.eariier fltlngdiato in foreign country.
This 'provisionh is -a standard, one6 under international: industrial property

treaties.

Section 21 9. Ownorship anditritnsfer
'The'pproperty right vests at the time design registration is made, and may be

transferred by. any of v.ilous means. The bill.contains standard iecording and
constructive notice priovsolns;.
Sections 220, 221,, and-S22: Remedt. for infrlngemen.t; injuitction; rccovery

The'bill grantsa aremedy for infringement by civil action after issuance of- a
certificate. Provision is also made for judicial review of a finalhrefusal to register
by the Administrator ini sction 220. Injunctions may be'issued on equitable priji-
cipbls;, In accordance wvtlih tlie.discretion of ith courts.

Section 227,: Rclation to ,Copyrtigt Lfaw
sWhe seecton 'leaves intact any rig!lt,.or-remedy no.w or hereafter held:by any

I, Cson under the copyright:act.. It. also pro fldes§ that,. when a pictorial, graphic
eoi4culptural work in'which copyright subsists under titleI of the bill is utilized



2069

in an original ornamental design of auseful aiticlejithe design shallUbe eligible
for protection'under title II.
Seqtibn 227: Belation topat.6nt law

The option of registration under this title coexists.- with the, rights and
remedies under ;title 35; the patent dlaw. However, issuance of'"a design patent
for an ornamental design under title 35, terminates any protectioii of the design
underthis title.
Sectioi 229 ::.Qom mon law and other ri7hts'uinaffectd.

Any common law rights or remedies available toda proprietor of a work not
made public are'lleft intact by' passage of the' diesign bill, including .trademarks
and the right to protection against unfair competition.
Section' 230: Administrator

The Office and Administrator, of the Design Protection Aet will be desig'! tefl
by. the President ot:the United States.

CHAPTER 1,. SECTION 11ii AND H.R; 5345

RIGHTS IN SOUND, BEdORDINdS
Summary -

Ntlther the present copyright law nor the revision bill extends-protection to
performances of s6und' recordings. A popushl to establish 'a compulsory li'efisbing
system governing the piubllc 'performance of sound 'ireordings Wi s included in
·revision bills pending in,the Senate betwseen 1969 aid' 1974. 'In passing the reviision
bill' last September,,:the Senate adopted tile Ervin amiendiineit striking tl:' .prp-
visions relating to public performance of sound recordinigs. A 'under the 'preient
law, the revision bill in section 114, Would grant only the limnited righ' to repro-
duce and distribute exact diuplications of sound recordings., It would,not confer
ans rights to prepare derivative vorks or to perform the sound'recordiiigs.

The proposal to create a right in the performanceof sound recordings4s pend-

ing biefore t ':.L Congress in H.R. 5345, a separate bill introduced -l;S by . Daiiielson
to revise i. _pyright'law for this purpose only. The Daniielson Bill is patterned
after the 1 . -. .s formerly included in the revilsion bills. A compiilsory licensing
system rv ., . :created, appirently to provide a fall-1bacl solution in case
voluntary: ,ebotiation fails. The bill in its presenit formequires some ,technical
iidjuistmaits in tiwo areas . an'antftriust exempti)on is necessary to facilitateolpun-
.ary.negotiations and an organlzatior, should.be designat'edt receive royalties

!pad under coinpulsoryv iicenses. 'Should' the Danielson bill be rijoined w!thwsec-
tion 114 of 'the revision bill, itf wuldl: 'resumiabli resum-e the form of the earlier
Senate vpersilons of that section, inwhich thesetechnicajlproblems .... dealt wwith'
to soime extefit.
Background.

Sound recordings cmbOdy 'the efforts of three groups who cohsider themselves
entitled to federal statutory copyright protectior.' The,flr'gt.igroup chnsists of ,the
audl·,rs or composers who ,are the initial owners o woirks-embodied, in., sound
rMccrdlings. The second,-group/ consist's of 'tihe :eco.d producers who einploy the
.,vund'engineers, directors, and' thers ,r.sponsible for cdptur!ng and editing the
sounds reproduced on, recordines.'Th'e'third group is made up of the musicians,
singers, actoi's and:others who's'.ljerforn'iianes,are captured on ,sbind recordings

Authdrs' and composers receive-thef greatest protection under the 'present:,copy-
right statute. Copyright protects their right to. contiraet'tnltially for or,flcense
the'reproduction of.thbir':opyrightedwork iin tie 'f6ii of' phonorecords. Although
the copyright statute. then allows anyonieibnmhale a nhonoireb6rd of the work,, a
subsequent manufacturer tnust comply with tlie coMipusqry licensing provisions
of the law which ,iequlre a t*o cerit':pavment to' tie: opyrlht ',wner for ench,
phonorecord manufacturedi In addition, ,the:presen't stiitt'e affod.to t the author,
or-composel the exclusive right to perform .the iork publicly for profit- Thi-s
,means -that -a phmioreebrd of a copyrtighted' composition may. ieilther le broid-
cast over commercial r/dioior televisto fi inor played for profit bv supplier.s-of
background music witbout the permissloniofi'the.compor'tlon's -wner. As a panc-
tlcal matter, 'the.right to bFroan, .. co.vrlghted works ,mbodled in phonbrecords
ts ,obtained through blanket lic&ise~p from organilzations ,suclr:as' ASCAP, 1BMI,
naid SFSAC, who' protect the fiiiapnc',1 iitterests ,qf. thelr author and :o.mpo's'r
,memibes.
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The present;copyright statute as, amended in 1971, ;also affords limited protec-t
tion to sound recordings. The owner of copyright in: a sound recording, which
may be the performers, the' record producer, or both, enjoys the exclusive right
"(t)o reproduce and distribute to the public by'sale or other transfer of owner-
ship, or by rental, lease,; or lending, reproductions-of" that particular sound
recording. This:rightldoes not protect the copyright owner frdm other renditions
of .the underlying work, even.if the other renditions' "mitate or simulate those
in the copyrighted sound recording." Further, the right does not "extend to ...
reproductions made by transmitting organizations exclusively for their own use."
The provisions governing sound 'recordings were added to the law 'because the
massive dissemination of pilratical, records and- tapes was depriving performers
and record producers of suibsthntiil income. .

Under present Federal law, performing artists and 'record producers are
afforded no copyright protection against the-unauthorized performance of their
souniil-recordings. OVFer :the years,,,their- efforts to change, this situation have
ciused considerable' contrversy. IRecent attempts to expand.the copyright' revi4sion bill to include recognition of a performance right in sdound recordings began.
in earnest with an amendment proposed by Senator Harrison Williams in the
91st Congrens (1969). A m'odfied: versibn of. Senator Williams' amendment was
a part of the revision bill approved :by the Senate Committee on the Judiciary
last year, section 114 of S. 1361.

After leaving the Judiciary Committee,, the. reviLion bill was referred to the
Senate Cominittee on Cdommerce. The report of the Cemmerce Committee recJm-
mended amendiiig the bill to',exempt froiim nfringemeit liability the public per-
formance by a radio o'r television broadcasting station of a copyrighted -owed
recording. In the course of fioio considelration of the revision bill last Septe;A.er,
the Seniatesadopted ian amendment sponsored by Senator Ervin, striknim. the
record peRforia nce ~irght en'tirely.

ARGUMENTS. POR AmW AGoANST PEiFOBMANCE GHT IN sOUND RECOBRDINGS

Arguments f4voring a performance rietht
Performing artists and record producers argue that they should be assured

compensaitbon'Wihen their performances as en.bodied in sound recordings are uti-
lized for pibfit, since their eff6rts are clearly original, 'intellectual creations
entitled to, 'pritetibnas' "writings" under the United States Constitution. They
point out that a, great inhany countries throughout the world recognize that sound
recordings cannotbe 'ipeiformied publicly without. -easonable 'coipensation,

Tliey note thati most' radio 'statiois 'devote a large aiboue .M air time to the
performance of skbund recofdings anid, as a;result, derive substantial inccme from.
their, advertisers. Only the owner of ,opyright in the musical composition recei7e.s
compensation for-these publibc prf6drmances, althbough the performing artist, and
sometimes the creative elements. in the- recording as such, are often the greatest
factors in a sound iecordtfe s success. The same type of argument is made with
respect to jukebox operasrs,,and suppliers of background music; they enjoy a
profit from the public /erforinafice of sound recordings, while the performers and
record iroducers receive iothiing.

Prioponents of a perfoimaiice right in sound recordings also point out that the
present' revision bill Qt. only dbeiies:'Fe',,.al copyright protection, but also strips
them of any existing comm on;rlav, orpeotiptal Statestatutory rights since State
law is pre-empted 'y. section 80i.PXior to..tlie recent Supreme'Court decision in
Goldstein v. Statk of ,lJforni/a 41.-,U S. 546: (i973j, it could 'be persuasively
argued that the 'common law* or vta tes of a State could' offer protection inthe
nature of a cop7rliht to a' rcdfe Irformpance only until the sound recording
embodying the performance was a, or.publicly distributed. The Goldstein
/opinion, however. supports'the viev 4hat, a State has ;. broader power to recog-
nize' a property right in the, nature o a coPYright in a performance embodi'd: in
a sound recording. The dec'"Iion sug6esits that such a: right could be unlimited
in duration. ,Althodugh theree are presently no' state statutes recognizing such n
r~/firmance iglt' in s6und rkordlngii Goldatfen indicates that such a statute
niight be valid unless Congress liha evidenced a contrary !ntentionm
Arguments opposir-y, performance right'

Opposition' to gfy redogniti. '6f ' performance iight in sound recordings
comes primariyfrom:broadcastere; CATV and jukebox bperators, and, suppliers
of backgrotind munsic. Some irgue thiat the ,cntributibins of'performers and rec-



2071

ord producers. to sound recordings, although.significant, lack.suiicient intellec-
tual. creativity to justidy protection as,"wrftings .of an author" under the copy.
right cla'use'of thie Co'nttintut. They argue that'the problems surrounditng sound
.recording periormance' as sa*complex, and involve so many codfiletihg.economic
itnterests, that ./deqiate ,stiidy wouldi·serlously delay passage of a much needed
copyright revision bilL They suggest that neither performers nor' reord pro-
ducer`s ha7e demonstrated any pressing econdmic neeld; record companies ap-
pear to be-thrivlun financially, and per:?rmers seem tb be suffciently coinpen-
sated through contract.
. Commhercia broadcasters and other users point out that their public perform-
ance, of sound recordinigs already benefits both, record producers and perform-
ing artists. The p)roducers benefit because air play stimulates records sales. The
increase in record sales also benefits the.performers becausei~nost have royalty
agreements with the record producers, and because they obtain free publicity
,through the public airing of their performances.

.They also point out that they already pay a substantial amount to groups rep-
resenting authoirsand composers for the right to perform copyrighted works pub-
licly. They argue that requiring them to pay the performers and record com-
laniesI as. well would be an unjustifiable economic hardship. The additional
burdenmcould force many marginal operations- out of business. This result, they
submit, not only would. btnefit no one, but would actually be 'detrimental to
the interests of performers and record companies.
Analysis, of the record performance royalty in section 114 of 1974 bill

The revision bill reported favorably by the Senate Judiciary Committee in-
cluded a right in the public performance of sound recordings. 'Radio and 'tele-
vision stations, cable television, jukebox operators,.and background music serv-
ices were subject to its provisions. The bill provided that, once phonorepords of a
solind recording had' been distributed to the public under -the authority of the
copyright owner, the public -performance of the sound recording would be subject
to compulsory licensing. Althoujgh a negotiated license could-be substituted for the
compulsory license, the bill provided that the negotiated rate of royalty fees
could not be less than the compulsory rate. The bill outlined the procedures to be
followed in obtaining a compulsory license and also provided for a deposit of the
required royalty fees with the Register of' Copyrights. In the absence of a ne-
gotiated license, fallure to comply with the specified requirements would'render
the public performance:of a so,uud recording an act of infringement, subject to
·the civil remedies set-forth'in the bill.

The royalty fees required by the bill could be computed on either a blanket or
a prorated basis. The compulsory iLensinf; rate for radio and television statiofis
would have been based' upon the' nadividual station's gross receipts from advertis-
ing'sponsors. Stations With gross receipts ulider $25,000 per year were specifically
exempted from any liability, while those with receipts over $200,000 were re-
quired to pay one percent of their net sponsor receipts for a blanket license. For
broadcast stations with gross receipts greater than $25,000 but less than $100,000,
the bill provided that the yearly payment would be $250. In the case of stations
having gross receipts greater than $100,000 bot less than $200,000, the payment
would iave been'$750.,

For background music services and other transmitters, the bill provided a
blanket rate of two percent of gross receipts from subscribers or others who
pay to receive the transmission. If such' receipts were less than $10,000, the bill
specifically exempted the transmitter from any liability. For all other users not
otherwise exempted or covered, the blanket rate was $25 per year for each
location where the sound recordings were to bt performed. For users who wished
to pay on a prorated basis, the bill empower d the Register of Copyrights to pbe-
.jcribe, for each class of users, a standard formula for computing the royalty
fee. Section 116 of the bill provided that one eighth of the funds distributed to
beneficiaries of the compulsory license fee for jukeboxes would be allocated to
copyright owners and performers of sound recordings. in the case of sound re-
cordings performed by means of secondary transmissions on cable systems,
the record producers and performers were entitled to share in funds distributed
tAbeneficlaries of the compulsory license fee for secondary transmissions under
section 111.

The bill directed the Register of Copyrights, after deducting reasonable, ad-
ministrative costs, to.distribute the funds deposited-to those entitled, or to their
designated agents. In the event of a controversy concerning the distribution of
funds, the bill provided that the Copyright Royalty Tribunal should resolve it.
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Adtlyais oPDanieeon Dfilz (B'.B. 6845)
H.R. 5345 would establish a-pe'rforiiance right i:insound recordings within the

context of -the pregenit 1909 Act. While portions of the bill 'are similar to the
record 'performance right. provisibns in:section 114 of, S. 1361, seve'ial significant
chaiiges had to be made in order to draft the provis1in within the ,constraints of
thepresniit law. Certain other amendments are :brobably necessary to make the
provisions workable apart from the revisioii bill.

The framew'ork of the Danielson bill tracks the formger ,proposal in S. 1361.
Or'ce the sound recording has been distributed ill copies to' the public, a compul-
sory license mechanism is triggered. Negotiated licenses may be substituted for
compulsory licefises; but the royalty cannbt be less thaii the anniual rateg set
in the bill. The statutory rdtes are similar to those in S. 1361. A principal differ-
ence is-that one rat_ is set for television stations and another for radio stations.
Jukebox operators would pay $1 annually fdr each p!ayer.

The bill does not establish a statutory body to fulfill the role of the Copyright
Royalty Tribu.al in distributing joyalties, nor is the Register 'of''Copyrights
or any other organization designated 'to receive royalties. Ai3 a techiinical mitter,
t~'~ general authority given to a panel of the Aimierican Arbitration Association
mai not be adequate-to handle the, collection and distribution of fees. Another
significant departure from the proposal in S. 1361 is the absence of an exeinption
from the antitrust laws to facilitate negotiation of voluntary licenses.

CHAPTER 1, SECTION 116

PERFO6RMANCES OF MUSI'C ON COIN-OPEBATED PEHONORECORD PLAYERS ("JUKEBO.SES")

Background and summary
The last paragraph of section 1(e) of the.presentcopyright law exempts juke-

box operators from the obligation to pay royalties for the public performance
of copyrighted music. This provision was added to the 1909 Act as part of a
last minute compromise dealing wiith coin-operated player pianos, and it has
generally been regarded as an unjust anachronism, especially since the emergence
of jukeboxes as a major entertainment industry..

Persistent efforts to repeal the jukebox exemption'have gone forward for half
a century without success, despite the widely-held view thpt the present blanket
exeminption unfairly deprives copyright owners of significant revenue and dis-
criminates against all other commercial useis who must.pay copyrightroyalties
in order to perform copyrighted music. No other copyright law in the World
has-a provision exemptingperformaznces of music on coin-operated recor'd-players
from liability. Since U,S. cromposers are paid when their songs. are,.performed
abroad on jukeboxes, our international relations are stiained by .the failure of
our law to protect foreign composers on a reciprocal basis.

The jukebox industry has argued for, exemption or special treatment on several
grounds: that the Ipayment of royalties by recording companies to music pro-
prietors for reproduction of the music onphonorecords is passed on to jiukebox
operators; that the bargaining position of the parties is unequal; that. the
reIeated performance of songs on jukeboxes increases their popularity and.adds
to their profits from other types of uses; and that the economic impact of an
added "tax" on jukebox operators would be adverse.

The issue of jukebox liabilfiy was sharply drawn in the context of'the 1965
revision bill, and a compulsory licensing provision, the basis for section 116
of HI.R. 2223, emerged as a compromise. Thedispute over the statutory amount
to be fixed as the compulsory licensing fee continued until the eve of passage
by the House of Representatives of the revision bill in 1967, which set the
annual fee at $8 per box.

During Senate consideration. of- copyright revision between 1967 and 1974,
the concept of a Copyriyht Royalty Tribunal was added to the bill. The provisions
dealing with the Tribunnl appear in Chapter 8 of the revision bill, and are
discussed in a separate Briefing. Originally, the Tribunal was charged with
reviewing all statutory royaltyrates established in thebill, including the rate
for jukebox performances. Senate Judiciary Committee Report No. 983 (93rd
Congress, 1st Session) expressed the view that the statutory royalty rates should
be. subject to periodic review as a matter of. sound public policy. However,, when
the'Senate in September 1974 ,.Issed the revision bill, it'added an amendment
sponsored by Senator Hollings teat removed the jukebox royalty ,from, review-
by th, Tribunal. At the present time the question of whether the $8,annual.fee
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should or should not be subject to-periodic review by the TrilbunaL appears to
be the principal, if not the only, 'remainiig issue affecting 'juleboxes.

ANALYSI' OF SECTION 116e

Subsectidit (a): Scope of compulsory license
Section 116 of the revision bill repeals the-blaiket exemption for perform-

ances 'of music on jkikeboxes, and substitutes, a 'compulsory licensing system.
This system applies to-"a nondramatic musical work embodied in a phonorecord"
and gives the operator of a particular "coin-operated phonorecord player" a com-
pulsory license "to perform the work publicly on that phonorecord player" if
he follows a prescribed,procedure and pays the established $8 fee..Theproprietor
of the establishment where the performance occurs would be.exempt from liability
for infringement unless~ he is also the operator of the machine, or unless he fails
or refuses to reveal theiidentity of the operator.
Subsection (b).: Compulsory licensing procedure

The comphlsory license to operate a coin-operated phonorecord' player is
acquired by filing an application with the Copyright Office within one month
after the machine is placed in 'ise. Renewal of the license is required every
January for each box. The application for each jukebox certificate must be ac-
companied by a yearly royalty fee of $8, with provision for prorating for half a
year or lesm. Once the certificate is issued by the Copyright Office. It must be
affixed to the machine in a way that would be readily visible to the public.
Failure to follow each step of this procedure (filing the application, paying the
royalty and affixing the certificate) would make any public performance on
that machine an infringement subject to all remedies for infringement this, bill
would provide.
Subsection (c): Distribution of royalties

The royalty fees collected from the operators would be distributed by the
Register to those copyright owners entitled. A musical copyright owner of a
nondramatic musical work whoris not affiliated with a performing rights society
would receive the pro rata share of the fees to ~be distributed to' hichhbe can
prove he is entitled. The performing right societies would distribute the remain-
der of the fees according to such agreements as they may stipulate among them-
selves, and section 116 insulates them from theeanti-trust laws for this purpose.
The Register of Copyrights is to constitute a panel of the-Copyright Royalty
Tribunal, in accordance with Chapter 8, if a controversy arises concerning the
distribution of particular royalty fees.
Subsection (d): Crimniial penalties

Section 116 provides special fines for false statements in an application, for
altering a certificate, or for affixing a certificate to the wrong box.
Subsection (e) : Definitions

Definitions of "coin-operated phonorecord player," "operator,"' and '"perform-
ing rights society" are provided for the special purposes of section 116.

CHAPTER 1, SECTION 115

COMPULSORY LICENSE FOR REPRODUCTION OF MUSIC ON PHONOBECORDS

Background and sumnzary
Secilon l(e) of the Act of 1009 established the first, and so far the only, com-

pulsory license in our copyright law. For the most part unchanged since 1909,
the so-called "compulsory licensing" or "mechanical royalty" provision permits
the reproduction of copyrighted music on records once the copyright owner has
recorded his work or licensed someone to do so.

Some consideration was given, at the outset of the current effort to revise
the copyright law, to outright abolition of this compulsory license provision, but
the arguments in favor of retention proved persuasive. A numiber of' criticisms
of specific aspects of the present system were considered, notably the amfhount
of the statutory royalty, which has remained at two cents p'er' song per record
manufactured, since 1909. A related question was the criterion for determining
the number of records for which a royalty must ,be paid. Receint litigation has
alsothfiown a spotlight on an' additional issue whether unauthorized dup'liators

57-786-70--pt. 3 44



2074

of musical sound recordings are eligible to obtain a compulsory license to re-
produce the copyrighted music on their tapes or idisks.

Section 115 of 'the revision bill now provides fo r a rate of 3 cents per work
-embodied in each phonorecdrd, or -% of one cent per minute of.playing time or
fraction thereof, whichever is larger. The new rate is payable for every phono-
record "manufactured and distributed in accordance with the license,;' and un-
authorizedl duplicators, of sound recordings are, not eligible for the compulsory
license. The bill explicitly limits the applicability of this compulsory license
provisi6nd to nondramatic musical works reproduced- in phonorecords, and clears
up,several other ambiguities in the present law.
Genei'al considerations

An earlier debate centered about the case for any ihcrease in the 2 cent
royalty rate of the present law. The conclusion reached by the 1967 House
Judiciary Subcommittee, after weighing the economic arguments and counter-
arguments, was that. some increase was justified, and the subcommittee settled
on 2% cents. The current debate centers on the request of the authors and pub-
lishers of music for a still higher. royalty rate in view of-the marked inflationary
spiral between 1967 and the present.

In.,assessing the base for a -higher statutory rate, it seems useful to review
briefly the general arguments and counterarguments on the issue of an increase
in -the statutory rate. The following are the major arguments of the authors
and music publishers: ·
- (i) The, marked increase in level of prices since 1909 and again since 1967

should result in a. iigher statutory rate.
(ii) The relative bargaining positions of music proprietors and record com-

panies have shifted radically since 1909 and record companies have- a strong
if not predominant position in the music field.

(iii) Statistics purporting to show only modest recording company profits are
misleading because ofcross-ownership involving broadcasters, motion picture
companies, recording artists, and recording companies.

(iv) -The rigidity of a- statutory rate, even though subject to periodic review
by the Copyright Royalty Tribunal, creates an unfavorable bargaining position
in negotiating voluntary licenses. The statutory rate operates as a ceiling and
depresses the rates actually agreed to in bargaining, and therefore the rate
should be higher to allow more flexibility in private negotiations.

The arguments of the record producers in: support of a lower fee. can be
summarized as follows:

(i) -Inflationary trends since, 1909 are meaningless in view of other economic
changes in the industry that have kept the price of records down; recent
Increases were overdue and entirely justified. Since long-playing records and
tapes rather than single records how dominate the market, the royalty is usually
20 cent.s or more per unit ratlier than 2 cents.

(ii) Music ,.oprietd. - receive income 'from manysources for use of their music,
but record companies must rely on income from one source, the sale of records.

(ill) An increase in the statutory royalty rate beyond that proposed in the.
Bill would havegrave impact on the entire record industry; either the increase
would have to be passed on to consumers or some companies would be forced
out of business or forced to.cut back drastically on the number and quality of
their offerings.

ANALYSIS OF SECTION 115
general cojmnent

This section retains the essential features of the present law's compulsory
licensing system, but introduces a number of modifications that either clear up
uncertainties under the existing law or dispense with unnecessary- procedures.
Unlike the new compulsory licensing systems for jukeboxes (section 116) and
cable television (section 111),, the system established by section 115. does not
involve the Copyright Office in the collection of, accouiiiting for and disbursement
of fees. As under the 1909 Act, these matters are handled between the parties.
On the other hand, the amount of the royalty (now pegged at 3 cents per work per
record in H.R. 2223) is made subject to review by the Copyright Royalty under
Chapter 8.
Sufsection (a): Availability and scope of compulsory license

The license may be obtained only for the making and distribution of phono-
records containing, nondramatic music,, and only after the copyright owner has
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himself authorized distribution of the iecords of his work. Dramatic works,
Including operas and musical comedies, are not' subject to this compulsory license.
Unaiuthorized duplicators are not given the privilege of ,obtaining-a -compulsory
license. The license is.av.ilable only to those: who manufacture records primarily
for distributionrand sale to the general-public for private-use, and not to others,,
such broadcasters, jukebox operators, and background music services, whose
purpose is making recordings is primarily for public performance.
Subsection (b): Procedure for obtaining conmpulsory license

The bill no longer Tequires the copyright owner to file a "notice of use" in
order to collect royalties, but it retains, in modified form, the requirement that the
user under a compulsory license provide advance notice to the copyright owner-of
lhis intention.

Subsection (c): Payment of royalty
The royalty must be paid monthly to the copyright owner or his agent, as under

the present law, with appropriately certified statements of account. A procedure
for terminating a license for non-payment of royalties is also provided.

COMPUTER USES OF COPYRIGHTED WORKS
Summanry

The use of copyrighted materials in information storage and retrieval systems
is a comparatively recent issue in copyright law and was not covered by the first
bill in the current revision effort. (S. 1006 and H.R. 4347, 89th Congress, 1st
Session, 1965). In- the course of the 1965 House Hearings on the pending revision
bill, 1the problem "was touched on rather lightly." It came to the forefront
during Senate Hearings in 1967 on the revision bill. The computer software indus-
try, educational groups, and others opposed the view expressed in 'House
Committee Report, No. 83 (90th Congress, 1st Session, 1967) that the exclusive
rights provision of the bill (section 106) would protect proprietors against
"reproduction of a work (or a substantial part of it)- in any tangible form (paper,
punch cards, magnetic tapes, etc.) for input into an information storage and
retrieval system; ... preparation for input of an index or abstract of the work'
so complete and detailed that it would be considered a 'derivative work' .. "
[H; Rept No 83at 54]

A natioial commission was proposed to study this problem in depth and has
now been-created by Public Lam- 93;-573. As a necessaryfeature of the commission
proposal, an -agreement was reached that the revision bill would ,not change
the existing copyright law regarding computer uses of copyrighted works, pending
the report of the commission. Hence, section 117 is intended to maintain the status
quo: whatever protection or freedom from liability exists now would not be
tampered with by this bill:

BACKGROUND OF THE ISSUE
genweral state.n't

The focal issue in the debate over copyright liability for computer uses of copy-
righted works has been whether "input" of copyrighted materials into an
information storage and retrieval system should be an Infringement of dopy-
right, at least under certa' * circumstances. There is general agreement that use
of copyrighted works that is reflected in hard-copy output can be determined
by generaliprinciples of liability. "Input" presents unique and difficult problems.
Arguments against considering "Input," an infrinngement

Those who consider that "input" should not be an infringement argue that
liability would greatly handicap development of -nflormation storage and retrieval
systems as tools in scholarly and commercial research, and that the present law
on the point is at best ambiguous. They also maintain that the sole act if input is
not commercially important. In their view, requiring payment at this point is
comparable to requiring a restaurant customer to pay before seeing the menu.
The-copyrighted materialthat constitutes the "input" might never be used in any
way that could harm the copyright owner economically, or the material might
only be used in ways which are legally permissible under the judicial doctrine of
fair use. Since the Teal danger, it is argued; is the later dissemination of the
copyrighted material in' derogation of the owner's rights, the proper time for
paym 't is when, and if, such dissemination occurs at time of "output," not
"lnp
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In any-case, opponents of copyright liability feel that authors and.publishers,
are anticipating a problem-prematurely. The opponents suggest a great.deal of
technical development must, occur before large amouits of. material can be fed
into a computer. They argue thlt the rapid expansion of information has
become virtually unmanageable and future technology, through:data processing
equipment, can offer ways to improve the research process, reduce duplicati, . of
effort, and undertake research which could not have been. attempted without
this technology. If the revision bill restricted-activities now believed to be legal,
they believe it could stop the advancement of technology intlis direction.
Arguments favoring "input'"as i inringement

Authors and publishers, who contend that "input" is now, and should continue;
to be, a violation of their rights,-offer .several arguments to support their posi-
tion. They point out the difficulty of accounting control over "output" of copies,
both tangible and. intangible, once the copyrighted material is placed in a data
bank. A copyrighted work-stored in a data bank may become available, via com-
puter,.tomany different users-perhaps hundreds of thousands as computer tech-
nology develops and interconnections proliferate. Those who support "input" re-
stricticens feel "the copyright owner should have the right to license others to re-
produce his work in the necessary form for computer storage, and to charge for
additional copies of that work when read out by the computer." Allowing unre-
stricted "input" of copyrighted materials, they believe, would greatly increase the
possibility of, subsequent leakage of the copyright owner's work in the form of
both tangible copies and intangible, transitory images. This-could well result in
reducing the incentive of authors to create and publishers to publish.

Authors and publishers believe that "input" restrictions would not retard the
development of information storage and retrieval systems. They poiLt out that
there is a vast amount of available material'in the public domain and that many
publishers would willingly issue licenses for experimental use of copyrighted ma-
terial. Not only does the likelihood exist that the mere presence of an electronic
reproduction in-a machine could deprive a publisher of a substantial market for
printed copies, but there would also be no market for the copyrighted work in
machine-readable form.

Supporters of "input" as infringement point out that it would be inequitable,
even if it were feasible, to limit copyright control to the "output" of the partic-
ular computer system. Such a limited.approach to accountability would-not ade-
quately reflect the value of the function which the copyrighted work performs.
Manipulation of the material within the system, by. computation,, analysis,,com-
parison, or combination with other data might well be of great value to the-com-
puter user, yet there would be no adequate compensation for the creative efforts
of the author..In addition, it would be extremely difficult for a copyright owner
to protect his work against distortion, mutilation, or other misuses:if he has no
control over input.
National contmission on new technological uses of copyrighted.works

Throughout the entire period of controversy regarding the input and storage of
copyrighted material in information systems, there has been one point upon which
both sides are in substantial agreement: "sufficient information is currently not
available to pro ide the foundation for a sound judgement concerning the future
development of the technology and the necessity for modification of the copyright
statute." Senate Rcport No. 983, 93rd Cong., 2d Sess., 1974 at 209. This conclusion
is amply supported by testimony given at the 1967 Senate hearings. The argu-
ments presented by both sides during the hearings were largely based on hypo-
thetical problems-not present issues, but anticilpated ones. Both those who op-
posed input restrictions, and those who supported such restrictions .indicated
there was a pressing need to study the entire area and to compile data -upon
which to hase'lasting copyright legislation.

In addition to the danger of legislating prematurely in the computer field, the
Senate Judiciary Committee noted that a search for a finalsolution to this prob-
lem could delay passage of a general- copyright revision bill for several years. The
Committee expressed the belief that "(s)uch a delay would be extremely unde-
sirable in view of the obvious need for revision of the copyright statute, which
is essentially that enacted- in 1909;" Senate Rdport No. 983 at.209. MA procedure
was needed which would allow for a- thorough- study of the problem presented by
the-use of copyrighted materials in conjunction with information storage and re-
trieval systems, but which would not delay passage cf a much needed general
revision bill.
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Congress provided for the creation of a-body to-study and make recommenda-
tions concerning computei uses of copyrighted works by enacting Public Law 93-
573. This created in the Library of Congress a National Commission on New Tech-
noligical Uses of Copyrighted Works. Among other functions, the-Commission is
"to study and compile data on the reproduction and use of copyrighted- works of
duthorship in conjunction with autdmatic sI stems capable of storing, processing,
retrieving and transferring information..'.." It is also provided -that "(t)he
Commission shall make recommendations as to such changes in copyright law or
procedures that may be necorary to assure access to copyrighted works, and-to
provide rec'gnition of the rights of copyright owners." The lawv provides that the
Commission "shall subnilt to the President and the Congress a preliminary report
on its activities" within one year of its first ii:eeting. Within three years of the
enactment of Public Law)93r573, the Commission is required to submit "a final
report on its study and investigation whllich shall include its recommendations
and such proposals for legislation and administrative action as may be' necessary
to carry out its recommendations."
Analysi8

Section 117 of the revision bill, in the words of Senate Judiciary Committee
Report No. 983, "is intended neither to cut off any rights that may now exist, nor
to create new rights that might be denied under the Act of 1909 or under com-
mon law principles currently applicable." [Page 154] However, as is further in-
dicated in the Senate Report, section 117 is intended to preserve the status quo
onily with regard to those exclusive rights of a copyright owner enumerated in
section 106 and quilified in sections 107 through 116.

Any action for infringement of a copyrighted work through its use in conjunc-
tion with a computer or similar information system would be a Federal action
brought under the new title 17. 'If the question before the court required a deci-
sion on the scope of exclusive rights in the computer area, the court "would first
need to determine the applicable law, whether State common law or the Act of
1909." Once the court has determined what law is applicable, "its decision would
depend upon itd interpretation of what:that law was on the point on the day be-
fore the effective dhte of the new statute." [Senate Report No. 983 at 155.] This
procedure is generally acceptable to both sides of the " 'input' as-infringement"
controversy because both believe that, under present'law, their viewpoint would
prevail.

CHAPTER 2

OWNERSHIP, TRANSFER, DIVISIBILITY, REVERSION-
Sumnnary

Chapter 2 of H.R. 2223 deals with ownership and transfer of rights. Some of
the issues underlying this chapter were controversial at one time, but after
compromises and redrafting there has been no debate over this chapter for
'several years.

The chapter begins with a reconfirmation that the fountainhead of copyright is
the author, and that copyright ownership belongs to him in the first instance.
As under the present law, an exception is made iii the case of works made for
hire. Provisions have been added clarifying the present law with respect to
ownership of contributions to collective works and the divisibility of-rights under
a copyright.

A. system of reversions, under which a disadvantageous transfer of rights can
be terminated after 35 years by the author or certain of his beneficiaries is sub-
stituted. for the renewal system of the present law.

SECTIOX 201: OWNERIISIP
Collective works

Section 201(c) seeks to clarify one of the most difficult questions under the
existing law: the ownership of contributions to periodicals and other collective
works. It states explicitly that copyright in a contribution is separate from
copyright in the collective work as a whole and that, in the absence of an ex-
press transfer, the owner of the collective work obtains only certain limited
rights with respect to each contribution.
Divisbibit tl

Subsection (d) of section 201 Is even more far-reaching in its effects. In
theory, under the present law, a copyright has been considered a, single, indi-
visible bundle of exclusive rights. In practice this theory has been recognized
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as. unworkable, and copyright proprietors, with: the sanction of the courts in
-m'ost 'cases, have, developed' customs Tand .usages on the basis that 'copyright, Is
divisible. Various subsidiary.rights have :been created and are marketed sepa-
rately-for example, magazine serial rights; book club rights; motion picture
,rights; and .synchronization rights. The copyright has also, been licensed for a
period of time or for a particular territory. Tension between theory and'practice
under the existing law has produced some6 strange and, more importantly, some
unjust resultsin those cases where the courts have not been able to acc6mmodate
copyright thebry to commercial reality. The revision bill would recognize in -the
clearest possible terms the-divisibility of copyright, and allow copyright owners
to transfer any part of their rights established. by section 106 of the BilL Any
part not transferred would remain their property. This principle of divisibility
of copyright is contained in clause (2) of section 201(d) which permits tians-
fer of any of the exclusive rights-.or any subdivision of any right. This principle
is reinforced by a definition in section 101, providing that a transfer, of copy-
right ownership includes "an assignment, mortgage, exclusive license, or any
conveyance, alienation, or hypothecation of a copyright or of any of the ex-
clusive rights comprised in a copyright . . ." The divisibility concept applies
whether the transfer is limited in time or place.
Involuntary tran8fers

The revision bill emphasizes the fundamental principle that copyright derives
from authorship and therefore all rights vest initially in the author or authors.
.Special provisions are made for works made for hire and collective works. Al-
though the bill also recognizes the possibility of transfers by operation of law,
such as mortgage foreclosures and bankruptcy proceedings, these are consistent
with. the' author's freedom .to. transfer his rights since he -has voluntarily acted
in some way to subject himself to these traditional'legal proceedings.

A different case is presented by the possibility of involuntary transfer of an
author's rights by a governmental act of expropriation. In response to this issue,
the revision -bill contains a provision in section 104(c) denying effect under
United States law to any act of expropriation.by a foreign government or gov-
ernmental organization. The principle that this subsection is intended to reflect
very likely exists already .in our law, but it h'as not been specifically tested in
the courts. Another approach to this question would extend the applicability of
the principle against expropriation to any government, including the United
States or any subdivision of it. Therefore, it may be more appropriate to state
the principle in general terms in a new subsection following subsection (d),
which establishes the divisibility principle.

SECTIOI;..202: DISTI1CTION BETWEEN COPYRIGOE S AND M3ATERIAL OBJECTS

The language of section 202 makes clear that, unless an author has expressly
transferred his rights in a particular work, his sale of a material object (for ex.
ample, a manuscript or a painting), does not carry with it his copyright in the
w6rk.

SECTION 202: DISTINCTION BETWEEN COPYRIGHTS AND ~MATERIAL. OBJECTS

Summary
Under Section 24 of the present law, copyright as a general rule reverts at the

'end of the first term of' 28 years' to the author if living or, if the author is not
living to other specified beneficiaries, if an application for renewal is made within
the 28th year of the original term. This reversion-renewal provision *as-lntended
to give authors a "second chance" to reap the benefits of their creative efforts.
In practice, the second chan'ce 6ften does not materialize becausethe author has
assigned the contingent rights in the renewal term well before his right vests,
and his 'issignee reaps the benefits of the renewal term if the author survives until
the rinewal vests. ailuire to comply with the registration formality also leads to
unintended forfeiture of copyright in many cases.

The rc¢-ision bill drops the renewal device, but permits the author or his widow,
children or grandchildren to terminate any grant he himself has made of his
rights after 35 years (or up to 40 years in certain situations). In order to effect
termination, an advance written notice, signed by a proportional majority of
those owning a termination interest would have to be served on the grantee within
specified time limits. Grantees would be given the equivalent of a right of "first
.refusal,"'and grantees who have made deri, alive works during the 35-year period
'ould continue to use them in any' event.
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Background
,In the initial stages of drafting the revision bill one of the most difficult issues

vias the problem of how :to protect authors against unremuinerative transfers,
while getting rid of the complexity, awkwardness, and unfairness of the preseint
reneWal provision.

Toindividual authors-the principle of reversion is extremely important, since
they are frequently in an unequal bargaining position and the value of a work
before exploitation is uncertain. This position was challenged by-representatives
of publishers and motion picture producers, among others, who argued that au-
thors generally are not in an economically disadvantageous position, especially
since they assume none of the risk of loss involved in the exploitation of their
works.

Anaflysis of Section 20,s-Despite these conflicting views, an acceptable if
rather complicated compromise was adopted. Instead of being automatic, as is
theoretically the case after 28 years under the present renewal provision,.a trsns-
fer or license under section 203 could be terminated only by means of an adv&a&ce
notice within specified time limits and ,under specified conditions. However, al-

. though affirmative action is needbd to effect a termination, the right to take this
action cannot be waived in advance or contracted away. Undei section'203(a) the
;right-of termination would apply only to transfers and licenses executed after the
effective date of the new statute, and would have no retroactive effect.

The right of termination wotild be confined to inter vivos transfers or licenses
executed by the author, and would not apply to transfers by his successors in
interest, or to his owni bequests. The scope of the right would extend not only
to any "transfer of copyright owneiship," as defined in section 101, but also to
nonexclusive licenses. The right of termination wcdld not apply to "works made
for hire," wh]ih would exempt works prepared by an employee within the scope
of his employment and certain works prepared onispecial order or commission.

CiAPTER 3, SECTioN 301

FEDERAL PRE-EMPTION
Sunmmary

Instead of the present dual system-of protection 6f works under state common
law before they are published and under Federal statute after publication, the
bill wduld, under section 301, establish a 'single system of statutory protection
for all works whether published or unpublished; The common law would continide
to protect works (such as live e loreography and improvisations) up to the time
they are fixed in tangible form, but upon fixation they would be. subject to ex-
clusive Federal. protection under the statute, even though they are never.pub-
lished or registered.
Backgroulnd

Any effort'to revise the copyright law. of the United States must include con-
sideration of the merits and drawbacks of our present system of dual copyright:
"coimmon law copyright" for unpublished works under State law, and statutory
copyright for published works'under Federal law. This dual system of copyright
has been in effect since the first' U.S. Copyright Act of 1790, and turns on the
rather butdated confc.p of "publicatiori."

In the 1961 Repor -of tue Register oit- he General Revision of the U.S. Copiy-
right Lao iIt was suggested tlhat the concept of "publication" should be clarified
and broaden d into a concept of "'public dissemination," but that the general
framew6rk of te' dual systemi should ,remain intact. This 'suggestion met with
strong opposition, primarily on the,grounds that "public dissemination" of'a work
was.not a reasonable or practical basis on which to establish Federal copyright
protection. Although there was 'some support fbr retaining common law copy-
right, the overwhelming sentiment was in favor of atsingle Federal copyright
system with protection starting upon creation and with a limited term for all
works, published or unpublished, disseminated or undigseminated.

Section 30][ therefore establishes a single Federal copyright system with respect
to all works created( after its effective'date, whether or not they are ever pub-
lished or disseminated. With respect to works created before the effective date
of the statute and still under commonlaw protection, section 303 of the statute
provides protection from that date on, and guarantees a minimum period of
statutory copyright,
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Advantages of a single Federdil sysem
Easentially, four'significant arguments have been advanced, in favor of' the

single Federal system. These arguments.can be summarized as follows:
,(1) Proinote national uniformity.-One of the fundamental purposes behind

the copyright claase of the Constitution was to promote national uniformity- and
to avoid thepractical difficulties of determining and enforcing an author's rights
under the differing laws and in the separate courts of the various States. Today,
when the methods for dissemination of in author's work are inconparably
broader and' faster :than they were in 1789, national uniformity in copyright
protection is even more essential than it was then to carry out the constitutional
intent.

(2) Reduce Legal Significance of "'Publication."-Perhaps the most serious
defect in the present law is its undue reliance.on~ the outdated concept of'"pub-
lication." Although at one time, when works Were disseminated almost exclu-
sively through printed copies, "publication" could serve as a practical dividing
line between common-law and statutory protectlon, this is no longer true. Wifth
the development of the 20th-century commn..icatiohs ievolution, the, concept of
publication has bsme increasingly artificial arnd obscure. To cope iith the legal
consequences of an established concept that hias lost much of its meaning, and
justification, the courts have given "publication" a rumber of diverse inter-
pretatiohs, some of which are radically different. Not -unexpectedly, the results
in individual cases have become unpredictable and often u faIr. A single Federal
system would clear up.this chiaotic situation.

(3). Advance "Limited Times" Provision of Cbostitution.-Enactment of sec-
tion 301 would implement the "limited times" prpvisiop of the Constitution,
vhich has become distorted under the traditional. concept of "publication." Com-
mon law protection in "unpublished" works is now perpetual, no matter how
widely' they may be disseminated by means other than "publication." The revi-
sion bill would place a time limit on the duration of exclusive rights which could
be asserted on such works. The provision would also aid scholarship- by making
unpublishe, manuscripts available for publicatioii after a reasonable period.

(4) Promotc-'International Exchaige of Intellectual Property.-Adoption of a
uniform' national copyright system would greatly improve international dealings
in copyrighted material. No other country has anything like our present dual
system. In an era, when copyrighted works can be disseminated instanteously to
every country on the globe, the need for effective international c6pyright reia-
tions, and the concomitant need for niational 'uniformity, assume ever greater
importance.
Recent developments concerning the dual system of copyright

Section 301 has been one of'the bedrock provisions of the currfit-program for
general revision of the copyright law since the introduction of the first revision
bill in 1964. General support for a single Federal system of copyright has-been

ildespread and,, until recently, the wording as well as the underlying .intent
liehind section 301 appeared to be consistent with'the judicial trend of limiting
the rights' o States to enforce rights similar to piatent and copyright protection.

'Recently, there have bee!i somb new developmenti concerning the judicial
stance on the dual copyright system, and- Congress may be asked to cdnider
changing some of the wording in sectlorn331. These deve!opments were the liinme-
diate result of the phenomenon of tape piracy; tihe lack of Federal protection for
sound recordings fixed before February 15, 1972, and the activities of many of
the States aimed at deterring tape piracy within their jurisdictions. The problem
of, tiipe piraciywas not -addressed at the Federal level until 1971, when Congress
enacted P.L. 92+140 providingboth civil and 'criminal remedies against piracy
of published sound recordings' fixed after February 15,'1972. In the meantime,
many States had enacted statutes of their own against the.practice, and the
constitutionality of a:California criminal law on'the subject was raised in Gold-
steisn v. -California 412 U.S. 546 (1973). In a 5-4 decision, the Supieme Court

upheld the constitutionality of the statute as it related to sound recordings fixed
and first published before February 15,.1972, on the ground that Congressional
inaction concerning pre-i972 sound recordings did not precliude State action.

In reaching this decision, the Court did not specificall inedify its earlier
ruling in Sears v. StiffelCo. 376 U.S. 225 '(1964) and Compb 'Corp. v. Day-Brite
Lghtitng, Inc., 376 U.S. 234 (1964) holding that the States could not protect
patentable subject matter against copying because of the conflict with the objec-
tives of the patent (and inferentially the copyright) system. The Sears/Compco
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decisions.didnot, however, deal with copyright specifically, and this ehabled'the
Court to, reach a decision sustaining ,State law 'in.the Goldstein ease without
touching on them. The rationale of Gold8tein wags applied' in a recent 'case
involving trade secrets, Kewanee Oil Co. v. 'Biron Corp., 416 U.S. 470 (1974).
Again,-,theCourt did not overrule Sears/Compco, although th'ere'appearito be dif-
ferent views of the Federal system underlying these decisions.

ANALYSIS OF SECTION 301'
Subsection (a)

Pre-emption.of State common law or statutory copyright.-It is the intention-
of..sectlon 301 to pre-empt .and abolish any 'right under the common lavi oi
statutes-of a State that are equivalent to copyrightanid that extend to wvorlks
coming withinthe scope ofthe, Federal copyright law. In order to carry ,out this
purpose an.-effort was made to draft section 301 in the clearest and most
unequivocal language possible, so as to foreclose any, possible misinterpretation
of its ,unqualified intention that Congress, shall act pre-emptively; and foreclose
the development of- vague borderline areas between State and Federal protection.

xweclusive Federal juri8diction.--Under section 301(a), "all rights in the nature
of.copyright" (which.arecspecified as "copyright, literptry property rights,' or any
equivalent legal, or equitable right") are 'governed exclusively by the Federal
copyright statute if the work is of a kind covered by the statute. All corr'espcnda'-
ing State laws, whether common lawork statutory, are pre-empted and abrogated.
Regardless of when the work was created and whether it is published.or impub-
lished, disseminated or undisseminated, in the public domain or copyrighted
under the 'Federa!, statute, ,the States cannot offer it protection equivalent to
copyright. Section-1338 of title 28, United States Code, also makes clear that aily
action involving rights under the Federal, dopyright law would come *Vithin the
exclusive jurisdiction of the Federal courts. ·

Subsection (b): Rights not equivalent to Copyright Preserved.-Although
States would be prevented from protecting works coming within the.general sub-
ject matter categories of sections 102 and 103 against activities within the general
area.protectediby, copyright law,,protection-under State law continues in several
important respects. Subsection (b) of section 301 explicitly lists three general
areas left unaffected by the pre-einption: (1) unpublished material outside the
subject of copyright; (2) causes of action arising under State law before tlie ef-
fective date of the statute ;anhd (3) violations of rights'that are not equivalent to
any of 4he exclusive rights under copyright. Examples of the latter rights are
actions'for breach of contract, breach of trust, defamation, and deceptive trade
practices.

In view of the recent Supreme Court decisions in the Goldstein and KeT wanea
cases, referred to above, Congress should reconsider the wording of section 301,
and subsection (b) in particular. The word "unpublished" in clause (1) -of sub-
section (b) is probably inconsistent with the GoldStein decision, and additions to
the specific references in clause (3) appear justified by this. judicial trend.

DURATION OF COPYRIGHT

'SECTIONS '302-305-DURATION
Summary

The present U.S. law with respect to'the duration of copyright owas enacted in
1909,-but is based directly on a system dating back to the first copyright statute in

'history, theF Statute of'Anne adopted by-the English Parliament in 1710. It has been
retained as a- relic of the -past in this country long after it was abandoned In
England, and long after England and almost every other country in the world- has
adopted a copyright term based on the life of-the author.

U.S. copyright now endures for 28.years from the exact date of first publication,
or, in, the case of works registered in unpublished form, the date of registration.
It can be renewedfor a second period of 28 years. In one of the most fundamental
changes in the revision bill, copyright protection would be based on the life 6f
the author plus 50 years after the author's death, with exceptions for joint works,
works of unknown authorship, and works made for hire.
Advantage of "Laue-plus-fftv" system,

Present term too short.-With the significant increase in life expectat, cy since
1909, the longer term would ensure the opportunity or authors and their depend-
ents to.sharetequitably in the economic benefits from their creative works. This



2082

is especially important in view of new, communications tezinology which has subs
staJitially lengthened the commercial life of a great maaiy works. Often worksgof
music, literature and a'rt are not recognized for theirtrue worth for decades;
under the present systemn an author may well outlive its copyright and'see his
work fall into the public domain shortly after it becomes recognized and pirofitable
for others. ,

International standards.-Nearly all countries in the world have copyright
laws, and virtually all of them except the United States base their -opyright term
in the life of the author. A duration of the life of the author andfifty years after
his death (sometimes.referred to as "fifty years post .mortem auctoris" or "50
years p.m.a.") beainme the governing international copyright term in 1928; and the
1948 Brussels re7ison of the International (Berne), Convention for the Protection
of Literary and. Artistic Works made. this term a mandatory minimum for all
member countries. A large majority of the:world's industrialized countries have
accepted or augmented this international standard.

As a practical matter it is to the advantage of American authors for the United
States to adopt the same system. Copyilghted material moves across national
borders more quickly and easily than any other economic commodity. The-present
and potential uses of new communications technology, including satellites, under-
score the need for uniformity, thereby facilitating international dealings in copy;
righted materials.

Simplicity.-Duration of copyright is far slnipier and easier to administer on
the '"ife plus fifty" basis than on the present basis -where the public must deter-
mine a multitude of publication dates and distinguish "old" from "new" material
in later editions in order to use the work. With technological changes in the means
of dissemination, the concept of "Lublication" has become vague and often mean-
ingless. Under the revision bill, all the works of an author would fall into the
public domain at the same time, and the Copyright Office would maintain a reg-
istry of the dates when authors died.

_limination of renewal requirement.-Another important, related feature of
the revision bill is the elimination of the renewal system. The renewal provision
of the current law is a highly technical and rigid formality, and it often results
in the unfair and unintended loss of copyright protection.
Section 3Ob: Duration of works created Gater effective date of. new law

Basic term.-Section 302 establishes the basic "life-plus-fifty" term for works
created after the revision bill comes into effect, and provides special terms to
cover'cases where it is impossible or impracticable to base the term 'on a single
individual's life. I

Joint wtors.--In the case of joint works by two. or more authors who did not
work for'hire, the fifty-year period is measured from the date of the death of the
last surviving author.

Ationynmous and pseudonymous workl.-In the case of an anonymous or pseu-
donymous work, the term endures for seventy-five years from the year of its
first publication or one hundred years from the year of its creation, whichever
expires first. If the identity of the anonymous,or pseudonymous author is
revealed in the records of a registration, the term would be based on the life of
the identified author plus fifty years. Iis addition, any interested person may
record a statement of death of an author of a copyrighted work, or statement
that the author is still living on a particular date.

Works made for hirc.-A "work made for hire," which is defined In consider-
able detail in section 101, is also subject to a term of seventy-five years from first
publication or one hundred years from creation, whichever is shorter. Since
under sectibn 201(b), the employer is considered the "author" of a "work made
for hire," it would be inappropriate to base the term on the author's-life in such
cases.

Presumption of author's death.-The bill also specifies that, after a period of
seventy-five years after first publication or one hundred years after creation of
a work, whichever expires first, users are entitled to rely on a presumption if
they have no knowledge of whether or when a particular author died. Any person
who obtains from the Copyright Office the proper document, indicating that the
records disclose nothing to show that a particular author is still living or died
less than fifty years before, is entitled to the pre. -".on that the author has
been dead for at least fifty years.
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Section 803: 'Workl created but not published or copyrighted before' effective
date

Since works still under:common' law protection on the effective date of the-new
Statute wFill bie brought tinder the federal law at that point, a questiofn arises as to
the teim of federal protection to be given them. Constitutional dueprocess ques-
tions could: be raised if old, unpublished works, theoretically protected per-
petually under common law, were suddenly thrown :into the public domain or
givenifan uhreasonably,short term.

Thus, under section 303i pre-existing works that are not already in the public
domain-are given the regular copyright term provided in section 302, ;but with
the proviso, that under no circumstances would the term of protection-expire
before December 31, 2001 (25 years from the projected effective date). The pro-
vision also encourages 'publicatf.on by providing an additional twenty-five.years
of protection (through Deceinbar 31, 1026) for works published before the end of
2001.
Seotion. 304: Duration: subesiting copyrights

, Section 304 is a transitional provision, but an important one. It deals with two
types of-subsisting copyrights: (1) those in their first twenty-eight year term,
and (2) those already in their second, renewal term, including some copyrights
whose renewal terms have been extended.

With respect to the first type, section 304 provides that any copyright subsisting
in its first term on the:effective date will continue to have a first term of 28 years
from the date it was originally' secured, with a right to a renewal term of 47
years, thus extending the total potential copyright term to 75 years. As under
the present renewal system, application for the renewal term must be submitted
within one year before expiration of the original term of copyright by the same
specified renewal claimants. The reason for retaining the renewal provisions of
the predent law during this transitional period is that many of the present ex-
pectancies in these cases are- the subject of existing contracts, and it would be
unfair and confusing to cut off or alter these interests.

In the case of subsisting copyrights already in their renewal term when the new
law vcomes into force, the termis automatically extended to a total of 75 years
from the date when copyright was originally secured.

For both types of subsisting copyrights (those in their first 28-year term and
those in their second, extended renewal, term), section 304 sets out detailed pro-
visions governing.the termination of grants conveying future interests in the
extended- terms. The approach is closely patterned on the reversion provisions of
section 203. The objective is to,permit the author or his statutory beneficiaries to
receive the real benefit of the extended term. For this reason, they are given
termination right' under specific conditions, including timely ,notice to the
assignee. A five-yearperiod is provided for effecting a termination, but it does
not begin until 56 years have passed from the date copyright was originally
secured. In this vway, the contracts entered into on the basis of the present law
remain unimpaired, but the assignee does not get a "windfall" through the ex-
tension of the term.
Section 805: Terminal date

Following the pattern. adopted in many foreign laws, section 305 allows all
copyright terms to run through the end of the year in which they would other-
wise expire.

COIaTEm 4

COPYRIG.T NOTICE, DEPOSIT, AND REGISTRATION

General, considerations
Chapter 4 provides for a substantial liberalization of the formalities required

by the Copyright Act of 1909. The reforms in the areas of nbtice and' registration
are meant to reduce substantially any unfairness to aiuthors who :fail to meet
these statutory requirements. Under the current statute, failure to comply strictly
with the formalities resulted in harsh penalties, often the complete loss of
copyright protection. The revision bill is intended to preserve the values of a
system of notice, registration, and deposit while greatlv Pmelinratina its barsh
effecta
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Suminmay of key provisions
Copyright notice.-The present law requires that, as a general condition of

copyright protection, all published copies of a work bear a copyright notice (for
example: "© 1975 Leonard Jones"). The revision bill calls for a. notice on
published copies, but omission or errors would not result.in automatic forfeiture
of the copyright and could be corrected within, reasonable time, limits. Inno-
cent infringers misled by ,the omission or error would be protected'from liability.

Deposit and registration.-Under the present-law, deposit and registration' are
combined as copyright requiremenits for certain purposes. They are prerequisites
to an infringement suit and can be demanded by the Register of Copyrights,
but are, not, strictly speaking, a conditionmof protection. The revision bill would
make registration and deposit separate formalities which could,, and usiually
wouldi be combined. Subject to certain, exceptionis,, the extraordinary .remedies
of statutory damages ,and attorney's fees would not be obtainable for infrlage-
ments occurring before registration is made. Works published with notice, of
copyright that are not registered are nevertheless subject to a mandatory de-
posit requirement. Deposit is not a condition of coryright protection, liut failure
to deposit after a deimand by the Regi:bter of Copsrights can result in certain
penalties.

SECTION'S 40i-406-COPY'RIGOT NOTICE

Policy considerations
Rigidity of present lacw.-One of the principal criticisms of the-present copy-

right statute is directed at the rigidity and unfairness of the provisions requir-
ing a notice of copyright as a condition of protection. Unintentional omission of
the notice and comparative'ly small errors in its form and'position have caused
forfeiture ii inany cases. It has been argued that, because'of'the injustices, the
notice requirements should be elliminated entirely.

Value of notice.-This objectiL)n to a notice system must be weighed' against
the four principal -valhies of a copyright notice: (1) placing published material
which no one desires to protect. into the public domain at an early date; (2)
§hoiving whether a work is under copyright-: (3) identifying the copyright
owner; and (4) showing the year date of publication.

Proposed liberalization.-H.R. 2223" attempts to balance these opposifig in-
terests. It would retain the copyright notice in principle but would greatly lessen
the pienalty for an error in compliance with the statute, by allowing mistakes
to be corrected without loss of protection. Also, it Wvould relax the exacting
specifications for the form and position of the notice 'by requiring only that
the notice be placed "in such inanner and location as to give reasonable notice
of claim of copyright."

Conclusion.-In general, sections 401. through 406 represent an effort to pre-
serve the values of the copyright notice by inducing its use, while substantially
ameliorating the effects of accidental or even deliberate' errors or omissions.
Subject 'to certain safeguards for innocent infringers, protection would not be
lost by the omission of notice from large nuinbers of copies or from a whole
edition, if registration for the work is made before publication or within five
years after publication.
Section 401: Notice on visually perceptible copies (Section 401)

General notice reqtircmnents.-Section 401 and 402 set out the basic notice
requirements of the bill, the former dealing with "copies from which the work
can be visually perceived," and the latter covering "phonorecords" of a "sound
recording." The notice requirements established by these parallel provisions
apply only when copies or phonorecords of'the work are "publicly distributed."

Form and position.-Subsection (b) of section 401, which sets out the form of
notice to appear on visually perceptible copies, retains the'basic elements of the
notice under the present law: the word "Copyright," the abbreviation "Copr.,"
or the symbol "©", the year of first publication, and the name of the copyright
owner. By providing simply that the notice "shall be affixed to the copies in such
manner and location as to give reasonable notice of the claim of copyright,"
subsection (c) follows the flexible approach of the Universal Copyright Con-
vention.
Section 402: Notice on phonorecords of sound recordings

Speefal notice on phonorecords.-A special notice requirement, applicable
only to sound recordings, is established by section 402. Since the bill would pro-
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tect sound recordings as separate works, inqlepen'dent, of protection for any
literary or musical works embodied in them, there could be some confusion if
the same notice requirements applied to sound recordings and to works they
incorporate. Section 402 thus sets forth notice requirements for "phonorecords"
of "sound recordings" that are different from those, set by section 401 for the
"'copies" of all, other types of copyrightable works.

Y,'orm' and position ,of phonorecord notice.--In general, the form of notice
specified by section 402(b) consists of: the symb)l "®"; the year of first
publication of the sound recording; and the name of the copyright owner or an
admissiblevariant. Under subsection (c), the notice ir a.:sound recording inay
be affixed to the surface, label, or contained of the phonorecord "in such manner
and location as to give reasonable notice of the claim of copyright." The,symbol
"®" has also been adopted as the international symbol for the protection of
sound recordings by the 1972 Geneva Convention for the Protection of Producers
of Phonograms, to which the United States is party.

Section. 403: Notice for publications incorporating United States Goiernment

Identi.ficationi of Government tcorks.-Section' 403 would require a special
notice for a Fublication 'that incorporates United States Government works. It
provides that, when the copies or phonorecords consist "preponderantly of one or
more Works of the United States Government," the notice identify those parts of
'the work in. which copyrlght is claimed,. i.e., the "newv mattei" added to the un-
copyrightable, United States Government work. A failure to meet this require-
ment would be treated as an omission of the notice, subject to the provisions of
section 405.

Section. 404: Notice for contributions to collective works
Collective works.-In conjunction with section 201 (c), section 404 deals with

a serious problem under the,,presentlaw :. the notice requirements applicable to
contributions publis.hed in periodicals and other collective works. The basic ap-
proach of the section is to permit but not require a separate contribution to 'ear
its own notice and to make a single notice, covering the collective work as a
whole, sufficient to satisfy the notice requirement for the separate contribution
it contains.

Effect of error in notice.--Under this section, the rights in an individual con-
tribution to a collective work would not generally be affected by the luck of a
separate notice, as long as the collective work as a whole bears a notice. Hwever,
under section 404(b) a separate contribution that does not bear its own n-otice,
and that is published in a collective work with atgeneral notice containing the
name of someone other than the copyright owner of the contribution, is treated ,v
if it has been published with the wrong name in -the notice.

Section 405: Omissio)n of copyright notice
'Gencral provisio,.-The provisions of section 405 (a) make clear that the notice

requirements of sections 401, 402, and 403 are not absolute and that, unlike the
present law, the outright omission of a copyright notice does not automatically
forfeit protection and place the is urk into the public domain. Under the proposed
law a work published without a notice will still be eligible for statutory protec-
tion for at least five yeal whether the omission was partial or total, uninten-
tional. or deliberate.

Conditions for correc.t;g urror.-Section 405(a) provides that omission of
notice does not invalidate rhe copyright if either of two conditions is met: (1) if
"no more than a relatively small number" of copies or phonorecords have been
publicly distributed without notice; or (2) if registration for the work has pre-
viously been made, or is made within five years after the publication without
notice, and a reasonable effort is made to add notice to copies or phonorecords
publicly distributed in the United States after the omission is discovered.

Bffeeo on innocent infringer.-In additionto the possibility that copyright pro-
tection will be forfeited under section 405(a) (2) if the notice is omitted, a sec-
ond major inducement.to use of the notice is found-in section 405 (b). It provides
that an innocent infringer who acts "in reliance upon an authorized copy or phono-.
record from which the copyright notice has been omitted," and who proves that
he was misled by the omission, is protected from liability for actual or statutory
damages with respect to "any infringing acts committed before receiving actual
notice" of registration.
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Section 406:.Error withl respect to name or date in notice
Wong'name.--Under sectibn406(a), tee use of the wrong name inthe notice

would' not affect the validity or ownership 'of the copyright. 'However, unless tlihe
error 'had been corrected'in 'the records of the 'Copyright Office, an innocent
infringer mislel 'by the notice would hiave a complete defense if he infringed
under the apparent authority of the person named in the notice. -

Wrong date.-The.provisions of section 406(b). would.preserve the'validity of
a copyright in the large majority of cases where -an error has been made in the
date given'in the notice.

Omission of name or' date.--Where -the copies contain no name, or date that
could reasonably be considered part of the notice, section 406(c) treats the work
as if the entire notice had been omitted, as provided under section 405.

SECTIONS 107-412-DEPOSV' AND' REGISTRATION, REQUIREMNTS

General considerations
Sections 407 through 412 of the bill mark another departure from the present

law, and they bring the United' States closer in line with international'practice.
Under th'e curireit statute, deposit of copies for the collections, of the Library of
Congress and' fir purposes of copyright registration have been 'treated as 'the
same'thiing. The bill's fundamental approach is to regard deposit and registration
as separate though clbsely related requirements. Deposit of cofpies or phonieore-
ords'for the Library' of Congress is'mandatory. Copyright registration, as such,
is not mandatory, but is a condition of"'certain remedies for .:opyrIght-Infrifige-
inent. Deposit for the Library of Cdongress can be combined with copyright regis-
tration so as to serve the same purpose.
Section 407: Deposit for the Librarly 6f Congress

The basic requirement of the deposit proyision, sectionf 407, is tlia't within three
months after a 'work has been published' with notice in the United *States, the
owner of the copyrighfin must deposit two cdpies or phonorecords of the work' in
the' Copyright Office. Exceptions to this requirement can be made under regula-
tions iimed at meeting the needs of the Library of Congress and adjusting the
dep6sit obligations to meet special -situations. Failure to deposit after. written
demand makes the copyright owner liable to a fine and to reimbursement of the
Library for the cost of the copies.
Section 408: Copyright registration in general

Registration permissive.-Under section 408(a),. registration of a claim to
copyright in any work, whether published or unpublished, can be made volun-
tarily by "the owner of copyright or of any exclusive right in the work" at any
time during the copyright term. The claim may be registered in the Copyright
Office by depositing the copies, phonorecords, or other material specified by sub-
sections (b) and (c), together with an application and fee.

Deposit for registration.-In general, and subject to various exceptions, the
material to' be deposited for copyright registration consists of one complete copy
or phonorecord of an unpublished work, and two complete copies or phonorecords
of the best edition of a published work. Under section 408(b), a single deposit
would satisfy both the deposit and registration requirements for a domestic work,
if' it is made at the same time that the application and fee are filed.

Clstssif#ction and deposit regulations.-Section 408(c) allowis the Register of
Coryrights to specify "the administrative classes into which works are to be
pclaced for purposes of deposit and registration." This subsection also gives the
Register latitude in adjusting the type of material deposited to the needs of the
registration system.
Section 409: Application for registration

Section 409, which lists the information to be included in an application for
copyright registration, is intended to give the Register of Copyrights authority
to elicit the information necessary to examine the application and to make a
meaningful record of registration. This provision is similar to the current law
except that it requests more extensive information about the work and the copy-
right claimant.
Section 410: Registration of cadim and issuan(e of certificate

Basio registration author'ity.-Subsections (a) and (b) of section 410 set forth
the two basic duties of the Register of Copyrights with respect to copyright
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registration: (1) to register the claim and, issue. a certificate if heldetermines
that '"the material depositedccontitutesicopyrightable subject matter-and that
theother legal and formal requirements ... have been met," and (2). to refuge
registration and notify the applicant if he determines that "the material deposited
does not constitute copyrightable subjectmatter or that the claim is4invalid-?for

·any other reason.3'
,PrimaJacie effect.-The'present-law gives a certificate of registration status as

prima facie evidence of the facts of a pariticular copyright. Section 410(c) re-
tains this provision, but accords the certificate automatic prima facie status only
if registratioln is mad&-ewithin five years after first publication. Where registra-
tion occurs after that time, the probative value of the certificate will be subject
to judicial discretion.
Section 411: Registration as prerequisite to infringement suiti

Section 411(a) restates the present statutory requirement that registration
must be made:before a suit for copyright infringement is instituted. However, the
new bill provides that a reje.ted claimant who has properly applied for registra-
tion may bring an infringement suit if he serves notice on- the Register of Copy-
rights, thus allowing him to intervene in the suit. Section 41J (b) deals with
works that are being transmitted 'live" at the same time they are beliig- fixed
in tangible form for. the first time. .Under.certain circumstances, an infringement
action coilld be maintined .even. before the work's fixation and registration.
Section 412: Registration as prerequisite to certain remnedies

Although the registration-system under the new bill is not obligatory, section
412 offers a strong incentive tocopyright owners to make registration voluntar-
ily, by providing a broader range oi remiedies in cases of infringement of a.regl-
tered work. It would deny any award of the 'special or "extraordinary" remedies
of statutory damages or attorney's fees where infringement of an unpublished
work began before registration or where, in the case of a published work, in-
fringement commenced after' publication and before registration. But, if the work
is registered'within three monthis of first publication, there is no loss of rights.

CHAPTER 8

MANUFACTURING REQUIREMENT AND IMPORTATION

Seetion 601: Manufacturing requirement
General baokground.-Past efforts to revise the copyright statute have been

impeded by the need to reconcile the interests of the American printing industry
with those of authors and other copyright owners. The "manufacturing clause,"
which came into /the copyright law as a compromise in 1891, requires in general
that certain works be ininufactired in the United States to receive full copyright
protection here. The scope and- effect of the provision have been gradually nar-
rowed by successive amendments, but.in its present form the requirement has
often been criticized as discriminatory against American authors and detrimental
to our international copyright relations.

The essential question raised by this provision is whether, as a means of .pro-
tecting the American printing industry against foreign competition, .it is neces-
sary or justified to require domestic manufacture as a condition of copyright in
writings by American authors published- in books and periodicals. This basic
issue remains unsettled. As a result, section 601 is a compromise measure aimed
at achieving a reasonable balance between the opposing interests: the printing
industry, and authors and publishers. It makes a nunber of modifications that
would further narrow the coverage of the manufacturing clause, and would ex-
tend the present limit on importation of copies manufactured abroad from 1,500
to 2,000.

Present manufacturing. requiremtent.-The present law requires, with a number
of exceptions and qualifications, that English-language books and periodicals
must bemnanufactured in the United States in order to be entitled to full-term
copyjright protection. At present, the main impact of this requirement falls on
workis by American authors, which in some cases fall into the public domain
as a result of the failure to comply with the law's strict conditions. The Uni-
versal Copyright Convention. presently exempts most foreign authors from the
biiid6h of. the manufacturing clause.

Scope of requirement.-Section 601 would retain a manufacturing requirement,
but with substantial revisions that would make its result less harsh. The scope
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of the requirement ,would be much :more limited thanl at;present.-It would apply
only to ''avwork, consistingpreponderantly of non-dramatic literary material that
is in,,the English language and is protected under this title." Zherefore, it would
not,apply 'toidramatic, musical, pictorial,,orgraphic works, to foreign-language or
multilingual works, to .public domain material, or:'to works consisting pre-
ponderantly ro material not subject to the manufacturing provisions. It would :

apply only to works by American, citizens or domiciliaries, and would exempt
works fy Americans domiciled abroad for imore than one year. One of the major
compromises underlying section 601 is found in the provisions equating manu-
facture in Canada with manufacture in the United States for purposes of this
measure. ^

Iimportation prohibition.-Like the present manufacturing clause, the purpose
of section 601 is to induce the manufacture of an edition in the-United States if
nmore than a limited number of copies are to be distributed in this country. Sub-
section (a) thus provides that "the imporitation into or public -distribution in
the United States" of copies not complying with the manufacturing clause is
prohibited. Subsection (b) sets out the exceptions to this, prohibition. The inT-
portation-of up to 2,000 copies of works not meeting the manufacturing recuire-
ment would be permitted. Additional exceptions to the importation prohibition
include exceptions-for copies destined for governmental use other than in schools,
for copies intended for the library collections of non-profit scholarly, educational,
or religious organizations, for works in Braille, and for one copy of a work
intended for personal use.

Reproduction proofs.-An issue of great importance ~when this provision was
under discussion in the mid-1960's. involved the restrictions to be imposed on for-
eign typesetting or composition. The key inquiry here is what constitutes "manu-
facture in the -Uiited States." Under a possible loophole in the current law, some
publishers have for years had their manuscripts set in type abroad, importing,
"reproduction proofs;" and then printing their books from offset plates "by a
lithographic process . . . wh6lly performed within the limits of the United
States." Whether or not this practice complies with the 'requiremenits now in
effect is a matter of dispute, which was carried over as an issue in the revision
bill.

A compromise solution to this problem is found in subsection (c) where the
manufacturing requirement is confined to .. ree specified manufacturing proc-
esses. Under this language, there wou.d be nothing to prevent the importation of
reproduction proofs as long as the plates from which the copies are printed are
made here.

Effect 6f noncompliance.-Section 601(d) declares that compliance with the
manilfacturing requirements is not a condition of copyright, and that importation
or public distribution of copies made abroad does not invalidate protection. The
bill eliminates the present "ad interim" time limits and registration require-
ments- and, even if copies are imported or distributed' ii violation of the new
law, there would be no effect on-the copyright owners right.to make and distribute
Ijhonorecords of the work, to make derivative works including dramatizations and
niotion pictures, and to perform or display the work publicly.

At the same time, section 601(d) provides that it will hea complete defense,
in any civil or criminal proceeding for infringement of the exclusive rights or
reproduction or distribution of copies, where the defendant 'proves violation of
the manufacturing requirements under certain circumstances. It places the full
burden for proving the violation on the infringer. Subsection (e) requires the
plaintiff in any infringement action involving publ,'ing riglts in material
subject to the manufacturing clause to identify the manufacturers of the copies
in his complaint.
Section 60°: Infringing importation

Section 602 deals with two separate situations: importation of "piratical"
copies or phonorecords, and unauthorized iiimportation of copies or phonrecords
tliat were lawfully made. Section 602(a) Provides that in either case unauthor-
ized importation is an infringement if the copies or phonorecords "hav( been
acquired abroad." However, three exceptions to this general rule are set forth.
They apply to importation for governmental use, for private use by an indi-
vidual, and for library or archival use.

,Importation of "piratical" copies is prohibited. However, although an unau-
thorized importer of lawfully-made copies would be liable for infringement, the
Bureau of Customs would not be empowered to exclude the copies unless there
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were, in addition, a violation of the manufacturing requirements. Inboth-situa-
tione, thhe Customnis Bureau is authorized to establish regulations under which
cbpgyrght 6owners bean be notified of apparent violations of their rights.
Section 603: Enforcement of importation prohibiti'ns

'Section,603 provides procedural authorization and guidelines for the enforce-
ment of the importation prohibitions prescribed by sections 601 and, 602 by the
Secretary of the Treasury and the U.S. Postal Service.

CHAPTERs 8

COPYRIGHT ROYALTY TRIBUNAL

Background and summary
The provisions for a Copyright Royalty Tribunal represent a relatively recent

addition to the Copyright Revision Bill. Chapter 8 (sections 801-809) was not
included in the revision bill passed by the House of Representatives in -1967. The
prop6sal-.to create a Copyright Royalty Tribunal was first introduced 'in 1969,
when. the Senate Subcommittee on Patents, Trademarks, and Copyrights re-
ported an amended version of the House-passedbill to the full- Judiciary Com-
mittee. The Tribunal was created partly, though not entirely, in ~response to the
efforts f reach a reasonable compromise with respect to the issu6 of cable i
televiE a liability under the copyright law.

H.R. 2223 establishes compulsory licenses to use copyrighted works in three
cases, in two.of which the Register of Copyrights would be responsible for col-
lecting and disbursing statutory royalty fees. If there is a controversy about the
correct administrative distribution of the royalties the Royalty Tribunal would
be constituted to settle it. In addition, two of the three compulsory licensing
royalty rates are made subject to periodic review by the Tribunal, which can
recommhend to Congress appropriate adjustments in the amounts or schedules.
The recommendations of the Royalty Tribunal for new statutory rates become
law unless disapproved by either House of Congress within ninety days.

General considerations
H.R. 2223 establishes statutory royalty rates applying to retransmissions by

cable television systems (section 111), the right to reproduce music in phono-
records (section 115), and performances on jukeboxes (section 116). In the case
of jukebox and cable television uses, the amounts are to be paid to the Register
of Copyrights, who will make distribution to the copyright owners of any
amounts not in controversy, and will constitute a panel of the Tribunal to settle
anhy.amounts whose division is in dispute.

On the question of the prescribed amounts of the rates for all three compulsory
licenses (CATY, reproduction on records, and jukeboxes) the Senate Judiciary
Committee Report on the proposal-for the Royalty Tribunal stated that "sound
public policy requires that rates specified in the statute shall be subject to
periodic review." The Senate Committee felt that "it is neither feasible nor
desirable that these rates should be adjusted exclusively by the normal legisla-
tivc -process," implying thai it would be unvise to require that an act of Con-
gress be passed every time an adjustment of one of these royalty rates is de-
sired. Based upon these considerations, Chapter 8 of H.R. 2223 establishes in
the Library of Congress a Copyright Royalty Tribunal for the dual purpose of
making determination concerning the adjustment of statutory royalty rates and
to make determinations in certain circumstances concerning the distribution
of royalty fees deposited with the Register of Copyrights (except for the
mechanical reproduction of music)." As a- result of the Hollings amendment to
the bill when it passed the Senate on September 9, 1974, however, the $8.00
annual per box fee for jukebox performances was removed from the Tribunal's
authority of periodic review.

The arguments for and against various aspects of the Tribunal's mandate are
usually put forward in the context of one or the other of the substantive com-
pui ,ry licensing systems, and relate more tb them than to the Tribunal itself.
In general, proponents of the concept of a Tribunal point out that compulsory
licensing systems were essential to the solution of certain problems, and the
best method of handling disputes arising under these systems is through a form
of arbitration. They believe that this type of distribution system will facilitate
payment, keep down administrative and legal costs, and provide a positive
benefit to the copyright system in this way.

51-786 0 -.786 pt. - 45
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A similar line of argument is ueed to justify the use of the Tribunal in the
adjustment-of, statutory rates. Theceontentioni is that Congress neithber has the
time nor the expertise to deal .with-dispute6 over royalty rates, and -yet it is un-
fair to proprietors, and users -like -to freeze royalty rates at arbitrary-levels
for indefinite periods. A form ok "compulsory arbitration," it is argued, will be
the most fait- and efficient method of fee adjustment. One other factodr is the
,apparent success of the "tribunal concept" In reviewing royalty rates inMother
nations. This system has been used in a number of countries to administer
various sorts of performance royalties for many -years.

One theoretical argument agaiint the Trlbunal is based upon opposition to
compulsory licensing systems .ingeneral. Under compu'sory licensing the author-
proprietor has no right to control use of his intellectual property, which right
has traditionally been considered equal, if not superior, to the right to receive
compensation for uses. Compulsory licensing systems accommodate-only the
pecuniary rigit. So far the compulsory licensing systems in the bill have been
established in, areas where, the authoi-proprietor had no -rights to begin with,
but concern eiists that the Tribunal concept may grow into a device for sub-
stituting compulsory licensing systems for the concept of copyright as -an "ex-
clusive right"' in the Constitutional sense,. and for, establishing a degree of gov-
ernment control over-authorship.

Opposition to the authority of the Tribunal also comes from certain user
groups, who argue that statutory royalty rates willdinevitably go up whenever
they are reviewed. It is argued that Congress should accept its-responsibilities
and should not delegate them to an unpredictable arbitration panel. Objection
is also made by certain users to the ,hort period provided for review of the
royalty rates. Finally, some opponents rather cynically contend that the Tribu-
nag will hot be able to-reach fair determinations because of the strong pressures
large, well-organized special interests will exert.

ANALYSIS OF CHAPTER 8

Section 801: Authority of the tribunal
Section 801 would establish the Tribunal as part of the Library of Congress.

It would be empowered to adjust certain royalty fees established in other por-
tions of the bill '-'to assure that such rates are reasonable," to change the rate or
revenue basis if necessary, and to determine the distribution of royalty fees in
cases of dispute.
Section 802: Pctitions for adjustment of. royalty rates

Periodic revsiew.--Section 802(a) provides that on July 1, 1977 the Register
of Copyright shall commence proceedings for a review of the rates of royalty
payment specified in sections 111 and 115; During calendar year 1984, and in
each subsequent fifth- calendar year any owner or user of a copyrighted work
whose royalty rates are initially specified by sedtions- 111 and, 115, or as previous-
ly adjusted by the Tribunal, may file a petition with the Register of Copyrights
requesting an adjustment of the rate.

Dezi{sion to empanel Tribunal.-The Register. shalllmake a determination as to
whether the applicant has a significant interest in the royalty rate in which an
adjustment is requested. If the Register determines that the petitioner has a
significant interest, notice of this decision will be published in the Federal
Regslter ,ind the Register will proceed as provided in-section 803 for the con-
stitution od a paLel of the Tribunal to consider an adjustment of the appropriate
statutory rate.
Section 803: ]fenibership of the Tribunal

List of arbitrators.-In accordance with sectie 802, or upon certifying the
existence of a controversy concerning the distribution of royalty fees, the Reg-
ister shall request the American Arbitration Association to furnish a list of

'three members of the Assoiation as potential arbitrators.
Appointment of' Arbitrators.-The Register shall communicate the proposed

names to all known parties of interest. The parties may submit written objec-
tions to any or all of the proposed names. If no objections are received, or if the
Register determines that the objections are not well founded, he shall certify
the appointment of the fthree arbitrators who would constitute a panel of the
Tribunal for the consideration of the specified rate or royalty distribution. If
the Register decides that th. obJections to the desigfiation of any of the proposed
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individuals are well founded, he.shall request the American Arbitration Associ-
ation to propose the necessary number of substitute individuals.
Section 804: Procedures of the Tribunlz

Under section 804 the procedures of the Tribunal ire broadly defined. It would
generally be empowered to fix the time and place for its proceedings and to
establish its own procedure. A panel of the Tribunal could hold hearings, ad-
minister oaths, and require, by subpoena or otherwise, the attendance and tes-
timo6ny of witnesses and the production of documents. It is the initent of this
legislation that the Tribunal complete each proceeding within one year from
the certification of ia panel.
Sections 805 and 806: EBpenditurcs; reports

Section 805 provides that, in proceedings for the distribution of royalty fees,
the compensation of the members of the Tribunal and other expenses shall be
deducted prior to the distribution of the .funds. However, in proceedings for the
adjustment of royalty rates there is authorization for the appropriation of funds
necessary for the compensation of the members and the expenses of-the.Tribunal.
Section 800 requires the Tribunal, immediately upon making a rate determina-
tion; to report its decision and reasons to the appropriate Congressional officers.
Section 807: EJfective date of royalty adjustment and congressional rentew7

No recommendation of the Tribunal for adjustment .' a statutory royalty
rate shall become effective unitil Congress has had the opportuniity to determine
whether the proposed adjustment should be disapproved. Section 807 estab-
lishes a procedure, modeled on the Reorganization Act, whereby within ninety
calendar days of continuous session either House of Congress miay adopt a reso-
lution stating that the recommended royalty adjustment is not favored. If such
a resolution.is adopted by either House of Congress the adjustment shall not
becomie effective. If neither House adopts a resolution of disapproval, the rate
adjustmenrt shall take effect after the expiration of a specified period of time.
Sections 802 and 809: Effective-date-of royalty distribution; judicial review

Section 808 provides that a final determination of the Tribunal concerning the
distfibution of royalty fees pursuant to s-ctions 111 and 116 becomes effective as
to a particular claimant 30 days following the communication to the claimant of
written notice of the determination, unless an application for judicial review has
been filed and notice of the application has been served upon the Register of
Copyrights. .

Section 80 is modeled on the Federal Arbitration Act and provides that the
determinations of the Tribunal shall not be subject to review in any Federal
couert unless: ^(1) the determination was procured by corruption, fraud, or ifidue
means; (2) there was evident partiality or corruption in -any membeir of the
Ti'bunal; or (3)8 any member of the Tribunal was guilty of any misconduct by
which the rights of any party were prejudiced.

CHAPTERs 5, 7, AND TRANsBTIONAL AND SUPPLEMENTARY PROVISIONS

MIS ELANEOUq PROVISIONS

'Only one major issue h.as been raised in connection with provisions of Chap-
ter 5 (Copyright Infringement and Remedies), Chapter 7 (Copyright Office), and
Sections 102 through 113 (Transitional and Supplementary Provisions), and this
is a part of the entire problem of cable television. Subsection (c) of section 501
provides that "a television broadcast station holding a copyright or other license
to transmit or perform the same version of that work" is to be treated, for pur-
poses of maintaining an infringement suit in a case of CATY retransmission,
as the copyright owner if the infringing transmission "occurs within its local
service area." Cable operators have challenged this provision, and their argu-
ments should be considered in connection with the other problems raised in con-
nection with see':on 111.

The fees for registrations and other Copyright Office services are provided in
section 708, and remain at'the level set in the 1965 bill and established-by special
statute in that year. It is for consideration as to whether changes in these fee.
levels, and in other of the provisions in the fee section, should be reexamined
with, or in advance of, the general revision bill.
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APPENDIX 3'

REPORT OF WORKING GROUP OF CONFERENCE ON RESOLUTION OF COPYRIGHT ISSUES
(DEALING WVITH LIBRARY PHOTOCOPYNG)

APRIL 17, 1975.
To: Conference on Resolution of Copyright Issues.
Frbm: Working Group.
Subject: Activlties of Working Group. since Feb. 5, 1975-Actions of Working

Group & Its Committees-Reconimendations.
§ 1. Introduction.-Efforts between Nov. 1974 and Jan. 1975 to solve the prob-

lem of achieving meaningful consensus concerning compensation by libraries to
copyright proprietors for photocopying of copyrighted periodical and journal
articles made by librarians for their patrons had made n6 progress through an
approach to a de nition of systematic copying or through discussion of examples.
This led to the -summary report and recommendation -by the Working Group
(WG) to the Conference at its Feb. 5, 1975 meeting. The Conference adopted the
Recommendation of the Working Group:

"a; That the Conference investigate the development of workable clearance and
licensing procedures, or other procedures, applicable to library photocopying
of periodical and journal articles, and ,

"b. That the Conferen!direct the Working Group, or a reconstituted Working
Group, to proceed with 'isuch iniestigation as rapidly as possible and, in this
connection, authorize ,tlie~iWorkink Group to utilize such expertise as is avail-
able from organizations represented at the Conference or such other informa-
*lional or technical resources at its command."

In making this recoinme'ndation, 'the members of the Working Group con-
sidered "that it was presently impossible to achieve any meaningful consensus
concerning the existence of any obligation of libraries to compensate copyright
proprietors for the photocopies of copyrighted periodical and j6urnal articles
made by libraries for their patrons", but that discussions could proceed with "all
parties reserving their respective rights and, positions as to the obligation of
libraries to compensate copyright proprietors for photocopies..."

Therefore, the WG has operated since Feb. '5 in response to the above action of
the Conference. The Working. Group has met 3 times. In addition, there were 4
meefiigs of committees appointed by the WG; committee members included per-
sons as technical advisers who were not members of the WG or of the Conference.
Nine Agenda Documents were prepared by the committees and by the library com-
ponent'and publisher component of the WG.

Because an assignment to one committee was often interrelated with other
assignments, it is difficult to present a relatively simple list of actions of the,
WG. In some cases, the WG amended portions of a document -Without a final
action'by the WG. Therefore copies of the Agenda Documents are appended to
this report so that Conference members can see the rationale presented in each
document.
§2. Simmarry

§2.1 Terminology.-Because the words, system and systematic, have several
possible interpretations, the WG agreed to eliminate the use of these two words.
The word, mechanism, has been used in a number of instances (e.g. in reference
to portions of AgenDoc 5) so as, to avoid the use of the ord, systom, in such
contexts.

§2.2 Deflnition of Serials (Periodicels).--The WG accepted a definition of
serials prepared by a committee for purposes of definin-a serial; and that at a
later date a determinatiofi would be made whether any payment mechanisms
will apply to all serials or only rtdcertain categories of serials:

Rertal.-A publication issued in successive parts bearing numerical or chrono-
logical designations, which is intended to be continued indefinitely afid wfiich is
identified by an ISSN. Serials include periodicals, newspapers, and the journals,
memoirs, proceedings, transactions, etc. of societies. Serials are subject to sub-
scription prices paid in advance. (This eliminates publications that appear an-
nually. or less frequently.) (See AgenDoc 7)

§ 2.3 Vartablc Pricing V8s. Transaction or Usage Charges.-A list of advan-
tages and disadvantages for both approaches were prepared by a committee and
considered by the WG. All lists include items that are advantages and disadvan-
tages to publishers and/or libraries. The definitions are:

Variable pri/cng.--This should refer to any system under which sepY.rate prt es
may be established by the publisher for each serial or periodical for various
classes of customer. The price set for a particular class of customer could be
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based on the subscribe:'s status or could relate to the usage of the material; such
as for a library nbt ctarrying out photocopying. :tilities; a library doing modest
photocopying or a library doing a large amount of plibtocopying;

Transaction or usage chargcs.---This should refer to any method by which
royalties or payments are directly related to individual instances of ph6tocopy-
ing or duplicating material by any means. Such royalties or payments -will be
according to a specified charge per unit. (These royalties or payments may vary
from publication to publication and would' be established by the publisher; the
royalty charges e.acablished for the copying of a particular item or unit would
be the same for all libraries.j The transacdon or usage charges are independent
of any subscription price charged by a publisher.

The lists were compiled with awareness of the abselnce of certain necessary in-
forination and the need for some study of the impact of both systems on the future
operations of libraries, on'the business of publiishers, andon the dissemination of
knowledge. (See AgenDoc 6)

§ 2.4 Mclchanism for Royalty Paymntits Data Collection andi Related Crite-
ria.-A document, "Mechanisms and Criteria for Royalty Payments and/or Clear-
ance and Licensing Procedures," was submitted by the Library Component. A
document, "Elements in Photocopy Transactions," was submitted by the Publisher
Component. A study of the two documents by the WG was assisted by a commit-
tee and resulted in the development- of 4 major points by the WG (AgenDocs 8,
3&5): I

Point 1.--Any mechdnism must provide a method for the user to determine
whether the contemplated copying falls within the inclusive dates of a stated fee
period.

Point 2.-A system based exclusively on duplicate copies of the first page of
the copied journal article in "hard copy" does not provide a royalty payment
mechanism for copying accomplished in microfilm, telefax, video, etc.

Point S.-It is recognized that there are costs to the library intrinsic to a roy-
alty payment mechanism. If these costs can be clearly defined, it must be deter-
mined how the costs shall be borne.

Point 4.-The mechanism was evaluated for interlibrary copy transactions. No
evaluation was made of either the criteria or the mechanism for other than
interlibrary copy transactions.

§ 2.5 Proposed Statistical StudV, and Te8t of a Payntent Mechanlis. .- That the
Conference rcommcnd to NCLIS that NCLIS assume responsibility for financ-
ing and co-sponsorirg with the Conference a study such as suggested in AgcnDoc 9
with an understanding that such a study would include some testing of a payment
mechanism.

§ 3 Queries to ontfcrence.-It is appropriate for the Working Group to ask
the Conference:

(a) If the present Working Group should continue or if the Conference
wishes to designate other members; and

(b) To give guidance to the Working. Group regarding items not yet re-
solved; and

(c) To define other items to be investigated.
Prepared by:

RICHARD L. KENYON.
FRANK E. McKENNA.

AGENDA DOCUMENTS APPENDED TO APR. 17, 1975, REPORT OF WOR,!tNG GROUP

Agenda document
No. Title Submitted by-

1 ........... Proposals for procedures at meetings of the working F. E. McKenna.
2 -.......... Delnitio n of serials (periodicals) .............. i.... brary component.
3............... Mechanism and criteria for royally payments and/or Do.

criteria and licensing procedure.
4 ............... Interim report .......................-.... .. Committee to Consider Definition of Serials

(periodicals).
5 ............... Flow diagram describing points of data collection for Publisher component.

reporting photocopy for payment of copyright fees.
6 ............... Report .......................................... Committee to Compare Variable Pricing and

Transaction or Usage Charge.
7 ,................. do ........................................... Committee to Consider Definition of Serials

(periodicals).
8 .................... do .......................... ................. Committee to ConsiderAgenda Documents,

3 and 5.
9............... Recommendation re collection of test data ............ Robert Wedgeworth.
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actlons8-o the Workfnh Group. Because the WG.treated various documents
and, their recommendations in several'different ways; some of'.the WG actions,
are reported' here. in addition to those. reports that were accepted (See , 2.2
& 2.5).

Adopted Without Vote.
AgenDobo .-Proposals for Procedures at Meetings of the Working Group (.WG-

3/4/75).
8RECVED A BEPOBT -0O BECOMMENDATION

'AgenDo' 6.---Received the document alfter amending Disadvantage 7 of Varia-
ble Pricing to read:

'(7) There is no necessary relation between the. sabscription.price and the
,amount of photocopying. Therefore a singie. photocopying subscription price-
causes- libraries preparing few photocopies to subseidze those libraries pre-
paring many photocopies. 'Some ipublishers may be undercompensated and
other publishers may.be overcompensate d.

and after adding .Disadvantage 10 to Variable Pricing:
(.10) The publishe'r may establish,prices that are so high so as to restrict

usage,6f material.
and after adding Disadvantage fi to Transaction or tsage Charges:

(9) The~publisher may establish prices that are.so high so as to restrict
usage of material.

AgenDoc 8.--Received the document as amended by the Working Group, and
noted the 2, Appendixes without prejudice. (Note: This, document refers to
AgenDocs 3 & 5.)
After replacing the text of Point 1 with:

Point 1.--Any mechanism mustf provide a method for the user to determine
whether the contemplated copying fr1is within the inclusivj dates of a
stated fee period.

and rejlacing.the text of Point 3 with:
Point 3.--It is recognized that there are. costs to the library intrinsic to

a royalty payment mechanism. If these costs can.be clearly defined, it must
be determined how the costs shall be borne.

and eliminating Points 4 & 5
and renumbering Paint 6 as Point 4 and replacing that tert with:

. Point 4.-7The mechanism was evaluated f6r interlibrary copy transactions,
No evaluatiii was made of either the- criteria or the mechanism for other
than interlibrary copy transactions.

and amending Appendix A, Criterion 4(c) to-read:
(4c) Definition of inclusive period needs frrther work (see Committee

Point 1). It was noted that copyright constitutes a bundle of rights and that
establishing a specified fee period for single copy copying does not nean
,publisher gives up other rights in copyright.

and amending Appendix B, Items I, IIB & III to read:
I. The title of the Flow Charts at p. 2 & 4 and-elsewhertc should read:

"Elements In Photoecpy Transactions."
IIB. An overlay of the ILL or copy request form which would provide

data elements 7 and 10 as well as others This was the publishers' pieferred
method, but it would be expected that data element 1 would, In many cases,
obe obliterated so as to protect the prix acy of theuser. This method would
assure that each document contains reference to data elements 7 & 10.

III. An additional data element 12'providing the "inclusive date" for fee
payment (see committee Point 1). This, like date, elemients '4, 8 ,nd 11, would be
preprinted on the first page of each article by the publisher. Thus,.the mechanism
is understood to call for the publisher to preprint data elements 4, 8, 11 and 12
on the first page of each article to,signify its participation in the mehanism.

SPECUtL nLA.IfATsR A gsocrNTo~,
New York. Pebruarly19, 1976.

To: Working. Group, Conference on Resolution of Copyright Issues.
From: F. E. McKenna.
Subject: Proposals for Procedures at Meetings of the Working Group.

Because I criticized the apparent lack of procedures at past meetings, I am
presenting the Zollowing for agreement or modificatioun,to serve as a guide for
fNture meetings.

,(1) That it be understood that no specific action by an.v one individual or group
of individuals at a meeting of the Working Gioup be binding on his constituents;
that such a statement be made at the beginning of each meeting and appear in
the Mifnutes of each meeting (instead of repeitious statements to this effect dur-
ing the course of each meeting).
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(2) That discussion -bPimited to one Agenda Item at a time rather than the
past practice to recogniz-'speakers in the sequence of their signals to the chair-
man (which ultimately prevernt anorderly sequential discussion'of every topic).

(3) That comments on any one Agenda Item be ,limited to one presentation
per member until all members desiring to comment have each made one presenta-
tion; and that each. member be restricted to one additional coimment of not.more
than 5 minmtes, unless there is general consent for ocher-comments.

(4) That when action on a specific topic can be presented in theform of a mo-
tion for action by the Working Group, that a vote be taken. Suggested sample
limitations on such motions are:

(a): Motion to Approve/Disapprove/Take no action.
(b) Motion to Amend:
(c) Motion to Postpone Consideration until a later Agenda Item or until

the-next meeting of the Working Group.
(d) Motion to Refer to a Subcommittee of the Working Group and/or

external technical experts; the motions to include a date for repdrt back
to the Working Group.

(e) Because new information presented at a future time may affect an
earlier decision, . may be necessary to reconsider such an earlier decision.

(7) Motions should be presented in writing.
(#) Because the two.components of the Working Group'may not agree on

an 'ction or a specific topic, the corresponding Minute should show a
division.

(5) That the Minutes of meetings of the 1Working Group not be narrative
accounts of comments by individuals (that is, like a transcript); but that a
Minute be recorded for each Motion, plus a Minute recorded for each topic dis-
cussed or report considered without specific action. Examples are:

M.1. Voted to Approve a Motion that ...
hl.2Voted to Refer to a Subcomnittee . . . to ... and to report on ...
MI.3. Considered Without'Action a report... etc.
(6) That Draft Minutes of the Working Group be circulated to members of

the Working Group forcomment as soon after the meeting as possible (but no
more than 7 working days); and that copies of the Draft Minutes and copies
of the finally approved ,Minutes (each suitably identified) also be sent to the
Copyright Office and to NCILIS

SPECIAL LIBRARIES AsSOCIATION,
Ncto York, February 20, 1975.

To: WNorking Group Conference on Resolution of Copyright Issues.
From: Library Component of Working Group.
Subject: Definition of Serials (Periodicals).

raragraph (a) of the "Summary Report and Recommendations of-the Working
Group..." as submitted and approved by the members of the Conference states:

"... applicable to library photocopying of periodical and journal
articles . . ."

Therefore it seems essel;tial that the Working Group agree on the materials
included in the wrcds, "periodical and journal." Limitations as to the subject
coverage of the publications were not included in the recommendation as
submittedl

Within the total library- community, and for many years, it has been difficult
to reach an acceptable definition of "periodicals" and/or "journals." The term,
"serials," has found a more readily and commonly acceptable definition. Even
though some variations in definitions have been put forth for "serials," such vari-
ants are closer to one another than proposed definitions for "journals," etc. The
significance of terms in publishers' tit-!s are often in apparent conflict with the
actual contents.

Further, most libraries have a "Serials Department." Therefore the use of
such a term will probably be more readily understood and accepted by library
staffs.

Reoonmcndlatfio 1. That discussions of the Working Group use the term,
"serials," rather than journlr'- periodicals, etc.

Recommendation 2. That 5ae following qualifications be accepted as the basis
for categorization as a serial. A serial must meet all four qualifications:

(2a) Must be published periodically and/or issued in successive parts;'
(2b) Must not be superseded by forthcoming editions;'

IThus Irregular or non-periodical Issues are included.
sThus monographs are excluded.
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(2c) Must have a definite system of consecutive numbering; and
(2d) Must not have a stated or logical predetermined ending.3

The above automatically excludes 1) publishers' monograph series, and
2) progress reports of individual projects or contracts. Internal house organs are
to be excluded. Also excluded are government documents (local, state, federal,
foreign or international) which do not meet the 4 above qualifications for serials.
Loose-leaf business services may or may not meet all 4 qualifications. Near-print
statistical reports (daily or weekly) are excluded.

Possible categories of serials.-A number of different "family trees" can be
constructed for "serials." The different trees depend on the mode of classifica-
tion selected (see p. 3). Because requests for photocopies are normally handled
at a clerical level without individually supervised decisions, the simplest
generalized category should be chosen to avoid the need for intervention for
decisions by non-clerical library staff (i.e. higher salaried supervisors or adminis-
trators).

Serials (I) will normally come from serials collections or documents collections
to the photocopying service. Therefore there should be a minimal decision process
by clerical personnel. I

Seria/s (II) requires a recognition of 28 years, 56 years, author's lifetime, or
the like. Because a publisher's numbered volume may have so many pages that
the library will bind one publisher's volume as two or more physical bindings,
the library-bound volume (containing the item ordered by the library user) may
not contain a copyright notice and date. Even more frequently, the copyright
notices in issues of a serial are printed on preliminary pages of each issue
(together vith postal forwarding instructions) that such preliminary pages
(small Roman numerals) are removed by the binder-and no copyright notice
may appear in any bound volume. On the other hand, a library binding may
encompass more than one publisher's volume or one year.

Serials (III).-Attempts to subdivide man's knowledge into discrete packages
or cells have always failed. This is the cause of dissatisfaction of library users
who expect to find all titles to a specific subject area shelved next to one
another. It is also one cause of librarians' dissatisfaction with each classification
scheme (e.g., Dewey, Library of Congress, Universal Decimal Classification).

Perhaps an extreme example is "therriodynamics" which (depending on focus)
could be considered as physics, chemistry, or mechanical engineering (among
others). Emerging subject areas also result in, extreme uncertainties; for
exainple, publications in neuropsychobiology.

Here again, clerical personnel (who rarely are more than high school grad-
uates) cannot make independent judgments as to subject area.

Recommendation 3.-That the most general definition of "serials" be used
(that is Recommendation 2) rather than any categorization by subject area.

SZRIAAS (Z)

Priary ranesction Proceedings bstrect Literary
Journals Publicatrons

'Popular' Trade Looseleaf' Govexnment R port documents
Publications Update Agency (Government or
& Services Sorier Corporate)
News Bulkns

SERIALS (II)

U.S. Foreign Not
Copyright Copyright Copyrighted

Witlin Valid Olde- than Within Valid Older then
Initial. Copyright V'lid Copy- Initial Copyright Valid Copyright
Period or Renewal right Period Period or Renewal Period
Period Period

SERIALS (III)

,arth Physical Biolgical Sociel ArtL ierry
Sciences Sciences Sciences Sciences Humanities Works

aThus encyclopaedlas are excluded.
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SPECAL LIBRARIE8 ASSOCIATION,
New York-, February 20,1975.

To: Working Group Conference on Resolution of Copyright' Issues.
From: Library Component of Working Group.,
Subject: Mechanisms and criteria for royalty payments and/or clearance, and

licensing procedures.
Mhere are general assumptions that the internal procedures of libraries are,

very similar, if not identical. Such assumptions are held by some librariansthem-
selves. In actual existence there are almost as many variations in purchasing
procedures or in billing procedures for services rendered (for example, the
preparation of photocopies, literature search services, etc.) as there are libraries.

Financial procedures, such as purchasing or billing (and their' costs), are
most frequently defined by the library's parent organization: a city or state
government, an acadei.:' institution, an endowment, a corporation, etc. To
attempt to define a uniform reporting mechanism for photocopy royalty purposes
based on existing billing'processes may well be self-defeating because the wide
range of parent organizations will not want to change established procedures
(which are also used in nonlibrary activities of the parent organization).

To insert the reporting mechanism at the point of preparation of the photo-
copy may be possible, but the reporting meclanism must meet some minimum
criteria by libraries. Some of these criteria have been mentioned in earlier dis-
cussions, but additional criteria may become evident as discussions become more
_specific.

When discussed in broad terms, there are frequent admonitions to plan to use
new technology (usually implying computers). It must be remembered that only
a .. mall fraction of libraries today have either their own computers or access to
a computer located in another part of their parent organization. At present and
in the foreseeable future, library budgets are at minimum levels to maintain

:their collections. Unless large additional sums are forthcoming from the federal
government, it is difficult to foresee the general. availability of computers in all
types and all sizes of libraries.

Criterion 1.-The interface between libraries and publishers in the mecha-
nisms for the reporting and paying of photocopy royalties must be able to accom-
modate both manual input and computer input.

Note: Because there are already unfortunate misunderstandings attached to
"system" and "systematic," it is suggested that the word "mechanism" be used
in these discussions rather than "system."

Criterion 2.-That the development of possible new mechanisms be the initial
responsibility of the publishers recognizing the need to meet the criteria for the
mechanism's interface with libraries.

The preponderance of photocopy requests go directly to a clerical employee
(a stack-boy to pull the volume and a photocopy machine operator to prepare the
copy) without direct intervention of a supervisory or administrative librarian
(unless there is uncertainty of the identity of the item requested). Unless the
library's administrative costs are to be inflated, royalty payment identification
must be easily understood by the library clerical personnel who normally process
photocopy requests from users.

Criterion .--To achieve proper reporting and payment of royalties, individual
items (e.g., any one article in any issue of a copyrighted serial) must be clearly
identified that such photocopies are subject to royalty payments.

The actual act of publication is under the control of the publishers; and the
final stage of receiving royalties will be within the control of the publishers.
oThus with both ends of the cycle under the control of the publisher, it seems

logical that the entire new mechanism be planned by the publishers with such
allowance that the interface of the mechanism with libraries for royalty pay-
ment purposes meet the criteria delineated by libraries.

Because such a mechanism is neair in the operations of publishers, it would
seem easier to define the parameters of such a new mechanism within the domain
of the publishers, rather than to attempt to define parameters in terms of the
variable and long-established' procedures in and among libraries.

Criterion 4.-That the following specifications for the mechanism's interface
with libraries'be considered in developments resulting from Criteria 1, 2 and 3'

(4a) Ready and timely access by the user to materials which he requires.
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(4b) Specific and clear identification of items that do require or do not require
royalty payment when photocopied.

(4c) Clear identification- of the inclusife period..(specific dates) during which
royalty payments are required (as partsof 4b above).

(4d) Clear identification of the defined royalty payment (as part of 4b above)
for-the information of both the user and the library; and that the royalty pay-
ment not be changed by the publisher after the issue,is in print.

(4e) All'notices (as in 4b, 4c and 4d) must'be prihnted in normal readable type;
if optical character recognition codes are desired, they may be used but must-be
accompanied by a readableinter'pretatiho of the codes.

(4f) The mechanism must not impose costly or complex procedures on
libraries, nor interfere with-normal library services or practices.

(4g) The mechanism's interface with libraries must be able to accept input
from all kinds of libraries, for instance, manual input or comlputer input. In the
'-,s. -' cmputer input, the mechanism's characteristics must be such that It can
interface *iltih i 1c !fferent kinds of computers inlibraries without the need for
installation of costly interfacing equipment in libraries.

* * * *; * * *

Serials can be categorized by their subscription requirements. Some of these
,could result in uncertainties as to whether a fee has already beenm paid tthlu a
licensing agreement, for example:

Paid subscriptions: Single pricing to all subscribers; Variable pricing: To
individuals (as members or non-members), To libraries (including license to
photocopy), Service basis; Government publications. Free Subscriptions: Un-
restricted as to recipients; Special Distribution Lists (e.g. house organs) ; Con-
trolled Circulation (Restrictions as to work done by recipients or positions held,
but almost invariably excluding libraries) ;'Government publications.

Because such distinctions may not appear in the bound volume, the notice in
Criterion 4d must clearly identify those items or titles which do not require
royalty payments because of the pricing differential for library subscriptions.

Criterion 5.-That the form of identification and standardization be defined.by
statute or regulation; and when such defined identification is absent no royalty
payments are required.

SPECIAL LIBRARIES AssOCIATION,
New York, N.Y., March 14, 1975.

To: Working Group Conference on Resolution of Copyright Issues.
From: F. E. McKenna, Co-Chairman.
Subject: Committee to Consider Definition of Serials (Periodicals).

On March 13 the Committee to Consider the Definition of Serials (Periodicals)
as presented in AgenDoc 2 of the .Iarch 4, 1975 meeting met at New York Pub-
lic Library. Those present were James. Barsky, Paul Fasana, Michael Harris and
Frank McKenna. Julius Marke who had, been designated as a meinber of the Com-
mittee apparently was unable to attend; therefore Paul Fasana participated in
the discussion.

This report is a progress report without any recommendation at this time. The
Agenda Document had been submitted by the Library Component based on a
premise that identity as a serial should require a minimum need for determilna-
tion by clerical employees in libraries. Discussion indicated that the usage and,
connotations applied to the 'words "serials" and "periodicals" were quite different
in the publishing community and in the library community. Tentative attempts
to amend Recommendation 2, either by addition or subtraction failed to specify
one or the other of the two components represented at the meeting.

lMr. 'Fasana, who had kindly offered the use of his office for the meeting, had
also prepared a number of examples for consideration by the Committee. A wide
range of serials (periodicals) received by New York Public Library and treated
by NYPL as serials were examlned. This examinationindicated that attempts to
select appropriate terminology and definition would require additional cc?-sid-
eration and work.

One important item that was made available was a book (Osborn, Andrew D.:
Serial Publications, 2d ed. ALA, Chicago. 1973. $6.00.) The first chapter of this
book (p. 3-19) is titled "Definition of a Serial." A quick survey of this chapter
suggested to the Committee that all members of the Working Group might well
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read this.chapter for.a better understanding of the problem. Therefore, there is
enclosed a copy of the above chapter.

The Committee intends to meet again between the two presently scheduled
meetings of the Working Group (Mar 19 and Apr 11); the actual date has not
yet been Axed.

F. E. MOKiNNA.

[From Osborne Serial Publications 2d edition Ala. 1973]

1

DEFINITION- OF A SERIAL

The elements which, by and large, constitute a serial publication are: (1) a
name and (2) either periodical or serial numbering of the successive parts of the
work which are issued under that~name or under the name which eventually
comes to replace the earlier one. The qualification "by and large" is significant
because once in a while the name of the serial is lacking,' as are more frequently
the elements of periodical or serial numbering, yet a work which is defective in
any or all of these ways can still be regarded in libraries as a serial. On the other
hand, all elements can be present, but the publication may be considered by
librarians to be a book.

Quite often the name of'a serial is a brief, striking word designed simply for
publicity purposes, e.g. Choice, Life, Nature, Time. Sometimes it indicates the
subject coverage in a very broad way, e.g., American Libraries, "hilosophy of
Science, School and Society. At times an expression is incorporate. in the name
to emphasize the serial character of the work, such as "annual report," "bulletin,"
"journal," or 'review": e.g., ,.nnua,l Report on the Progress of Chemistry, Bulletin
of Bibliography. 2 he Journal of P1hiosophy, and American Historical Review.
In cataloging circles there is an established practice which says that generic terms
such as "annual report"' and "journal" may not be used as a title main entry or
a title added entry when for the, sake of meaning they must be. eked out by the
addition of the name of a corporate body. The practice holds in most libraries,
even when usage in the field is clearly otherwise; this can be seen from an acronym
such as JAMA, which indicates that medical people, unlike librarians in general,
think of Journal of the American Mledical Association as a name in its own
right.' Names, too, are subject to constant change; American Libraries was
formerly the ALA Bulletin, and the Saturday Review of Literature shortened
its name to Sat, avy Revicw for the sake of terseness and because its scope was
somewhat wider chau the world of books.

Periodicity Is expressed in serials by means of dates, principally day, month,
quarter, or year. There are many variations, however. For example, a quarterly
published inf the Northern Hemisphere may call the four issues "Winter,"
"Spring," "Summer," and "Fall," while one in the Southern Hemisphere may
say "Summer," "Autumn," "Winter," and "Spring"; or the quarters may be
designated by the month in which the issue normally appears, giving a sequence
such as January, April, July, October; or they may be numbered: first, second,
third, and fourth quarter. Especially on annual, biennial, and triennial reports
and budget statements, the date as given on a publication may or may not repre-
sent the calendar year, with the notational consequence that in libraries the
form 1970-71 is used to cover two full calendar years whereas 1970/71-1971/72
serves to cover ,twenty-four months of divided years. In any event, frrnn the idea
of periodicity, of parts issued periodically, whether regularly or R,.egularly,

t Two examples of serials without titles are given by K. I. Porter, "Standards for the
Presentation of Information, with Particular Reference to Serial Publications," in Bernard
Houghton, ed., Standardization for Documentation (London :Bingley, 1969). p. 35. He says
that "List and Index Society" implies but does not state a word such as Publilcations as the
title, and that "Air Force Cambridge Research Laboratories" is in effect theannual report
of that body and requires those words In its title.

2 Some medical libraries constitute an exception to the general library practice. The
Harvard Medical Library lists and shelves the JAMA under its title, not under the name
of the association (see Ann T. Curran "The Mechanization of the Serial Records for the
Moving and Merging of the Boston MRedical and Harvard Medical Serials." Library Re-
sources A Technical Services 13: 362 [1006]). Lela Spanler says, "AMedical librarians gen-
erally seem to consider title listing superior to the use of corporate entries for serials with
non-distinctive titles" (Lela M. Spanier, comn., Biomedical Serlals, 1950-1960. a Selective
List of Serials in the National Library of Medicine [Washington, 1962], p. v).
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there arises the concept of a periodical. Essentially, then, a periodical is a work
whose parts are issued periodically, that is, whose parts bear dates of one kind
or another. From the point of view of the Amglo-American cataloging 'code,
though, there is. a limitation: for an item to, be considered a periodical, it must
be issued more frequently than once a year. So, on technical grounds, an annual,
bienrial, or triennial is regarded by catalogers as a Serial publication, not a
periodical. On the other hand, the North American text of the cataloging code
excludes newspapers from its definition of periodicals, whereas the British text
includes them.

Seriality is most commonly expressed on publications by means of cardinal
numbers in the form of arabic numerals. Present-day practice in libraries is to
convert roman numerals into arabic for record purposes and on bindings. Ordinal
numbers tend to be found on annual reports, the sessional papers of international
and other recurring conferences, and in other cases when the numeral in the
edition-statement is pressed into service as the numbering device fvr the serial
publication. As with dates, there, can be complications with numbers, and this
quite apart from mistakes in numbering, which are fairly frequent on the issues
of newspapers. It is not uncommon for a serial publication to have more than one
set of numbers. An issue can be called volume 10, part 6, or it can carry one
number because it is part of a main series and another number because it is at
the same time part of a subseries. When only one term is on the issue itself, it
is customary to omit the word "volume" or its equivalent from library records
and bindings, but in compound situations each of the terms may be given along
with the numbers. Occasionally letters are substituted for numerals, especially
in the subdivisions of learned society and other scientific publications So the
Journal of Polymer Scince is subarranged by letters: part A-1, polymer chemis-
try; A-2, polymer physics; B, polymer letters; and C, polymer symposia.

Often both periodical and serial numbers occur on one and the same item. The
numbers then duplicate each other, at least as far as concerns either the arrange-
ment of the parts of a volume or the posting on library checking records. The
dual system is followed extensively in the United States because it is required by
the regulations which govern second-class mailing privileges.

In themselves the characteristics- of periodicity and seriality are not always
sufficient to distinguish between a serial publication and a nonserial work which
(1)- looks as though it may be the first volume of a new serial or (2) is issued
in parts, sometimes as unbound numbers, sometimes, as a bound volume in what
will eventually be completed as a monographic set. Schneider put his finger on
two factors wh'ch in doubtful cases could possibly aid in distinguishing serials
from nonserials. He found the first difference between the two types of material
in the publication program for serials: "By nature they are unlimited. They may
be suspended, but they do not conclude. External circumstances, but scarcely
exhaustion of-the subje- '.ring about their end. A second difference lies in the
number of their authors. Apart from collections and composite works, books
possess more than one author only by way of exception. With periodicals it is
the reverse." s

Handover expresses the bibliographer!s point of view when she says: "It is
obvious that a periodical publication differs in format from a book, and that it
does so because it must be printed utnd distributed at regular intervals; the
shorter the intervals the greater the distinction in format. Because these pub-
lications must be produced regularly, the price must be kept low; the more fre-
quent the intervals, the lower the price. It is periodicity that distinguishes news-
papers, journals, magazines, reviews and even some annuals from books and
from. jobbing (posters, cards, tickets, etc.), and it is periodicity that dictates
format and price.

"Moreover, a periodical publication is distinguished from a book or a piece
of jobbing because it is dated and numbered. By giving this information the
publisher indicates that at a certain interval the next number will appear. The
nmethod of dating.pften reveals this interval. daily, weekly, monthly or quarterly,
The number identifies the place in the series and.also serves as a promise by the
publisher-to produce further numbers." '

Schneider and Handover, wvorking toward the definition of a serial, reflect the
needs of the bibliographer and historian,.both of whom require guidance as

sGeorg Schneider, Handbuch der Bibltograplie (4th ed.. Leipzig. (Hiersemann, 1930).
p. S69.

P. oM. Handover, Printing in London from 1476 to Modern Times (London: Allen &
Unwin, 1960), p. 98-99.
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they face problems of inclusion and' exclusion in their bibliographical and
historical studies. But these scholars tend to represent a world in which there
are inherent difficulties in sorting out the forerunners of serial publications
from conventional serials, difficulties which pervade research into ancient,
medieval, and more particularly early modern works. For such a reason it was
possible for Mott, in his Hi8tory of American Mfagazines, to avoid a definition.
Instead he could say that in the United States -the terms journal, magazine,
newspaper, periodical, etc., "are all more or less indistinct and confused in
common usage, and the more so whe-n one looks back over the last two hundred
years. It would be pedantry to insist upon erecting ... arbitrary distinctions
which do not actually exist in u age, and it would be bad philology and bad
history as well." I He is talking of American conditions when he says that format
is the decisive characteristic of a newspaper, because in Great Britain, for
example, book format was standard practice for all publications until the 1640s,
when a distintcive format began to emerge for newspapers.

A sound definition of a serial and, for that matter, of a newspaper-or periodical
has long been sought, especially in book-trade, legal and library circles, as well
as by bibliographers and literary historians. The futility of the quest can be
seen from the attempts made by Du Prel,7 Kienningers,8 and Lehmann.9 The
last named, for instance, is at pains to list nine- characteristics of periodicals:
association with an editorial office, collectiveness, continuity, mechanical re-
production, periodicity, popularization, publication program, timeliness, and
universality. After thirty-six pages of elaboration, in the course' of which he
lioints out that libraries adopt a very wide interpretation of what a serial is,
Lehmann arrives at the following definition:

"A periodical is a printed work appearing regularly, founded with the ex-
pectation of unlimited duration, which is not predominantly concerned with
events of the day, or else it pays attention only to the latest developments in a
special field. Its issues are manifold both in their contents and in their layout,
yet they present-the whole continuing series of them-an internal and external
unity which is brought about by established editorial policy. For the most part
periodicals serve limited fields, the extent of their audience is therefore varied.
In their form they correspond to ithe needs of a circle of readers who are often
widely scattered and who are accordingly only loosely connected with the place of
publication." 'o

A number of writers have pointed out that the connotation of the various
terms applied to serial publications has changed from century .to century. Kirch-
ner, for instance, has defined a seventeenth- or eighteenth-century periodical,"
but his definition will not suffice for later times. Likewise, the close connection
that exists between periodicals and the postal service has been brought out."
That connection developed in the nineteenth and twentieth centuries; before that,
periodicals tended to be sold issue by issue as though they were books, so much
so that in 1716 it was suggested that the name "bookstore" be supplanted by
"periodical store."

Contemporaneously in the United States a periodical-must satisfy the follow-
ing requirements if it is to qualify for second-class mailing privileges:

1. The newspaper or periodical must be regularly issued at stated intervals.
as frequently as four times a year, bear a date of issue, and be numbered
consecutively.

0 Frank L. Mott, A History of American Magazines (Cambridge: Harvard 2Univ. Pr.,
1939). v. 1, p. 8-9.0 Handover. Printing in London. p. 116.

7 Maximilian Dun Prel. Der Zeltungsbeitrai im Urheberrecht unter besonderer Berilck-
sichtlgung der Untersoheidung zwosechen Zeitung und Zeftechrlit unct die Autorreohte
(Zeltung und Leben. no. 5 IMunich. 19311).

8Werner Kienningers, Die Bfnteilung der perlodischen Presachriftent (Straubing: Atten-
kofer. 1932).

9 Ernst H. Lehmann, Einfihrung in die Zeltschrlitenkunde (Leitpzig: Fiersemann, 1936).1o Lehmann. Ginfilhrung, p. 81.
" Joachim Klrchner. Die Grnndlagen des deutsrhen, Zeltscchriftenoeacnn (Leipzig: Hilerse.

mann. 1928). v. 1, p. 32-33. Kirchner's definition, as well as his seven characteristics for
nerlodicaln as they were at the end of the eighteenth century can be found in David A.
Kronick. A Jlistory of ,Scientiflo andl Technical Periodicals; the Origins and Development
of the Scientiflo and Technological Press, 1665-1790 (Mketuchen, N.J.: Scarecrow, 1902).
p. 29-32.

'"Gerhard Menz. Die Zeitsohrift, whre EnItwlcklunm und ihre Leben8bedingungen; eine
wtrtsohaltsgeechfehtllchc Studie (Stutteart: Poesehel, 1928). p. 121 if. At the time of the
manuscript newsletters there was a different kind of connection between periodicals and
the postmaster.

3Lehmann. Einflihrung, p. 4.
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2. It must be issued.from a known publication office.
3. It must be formed of printed sheets.
4. It must be originated and published for the dissemination of information

of a public character, or it must be devoted to literature, the sciences, arts, or
some special industry.

5.-It must have a legitimate list of subscribers."
Legal definitions of a periodical or a serial stem from statutory law relating

to second-class mail, which consists of newspapers and periodicals, or else from
cases in court. The following, while it is not a good definition, is still good
law, coming as it does from the leading case:

" A periodical, as ordinarily understood, is a publication appearing at stated
intervals, -each number of which contains a variety of original articles by dif-
ferent authors, devoted either to general literature or some branch of learning
or to a special class of subjects. Ordinarily each number is incomplete in itself,
and indicates a relation with prior or subsequent numbers of the same series.
It implies a continuity of literary character, a connection between the -different
numbers of the series in the nature of the articles appearing in them, whether
they be successive chapters of the same story or novel or essays upon subjects
pertaining to general literature.s'

A 1967 case, F'ifeld v. American Autonmobile A88ociation,T' hinged on whether
the AAA Northwestern Tour Book, published annually, would be classed as a
periodical. The court heldithat the publication was a book, not a periodical. Two
cases were cited in which a work was ruled to be a periodical: in 1892 a weekly
magazine of serial stories and in 1945 a monthly magazine os cartoons. In two
other cases the work was ruled to be a book: the 1904 Houghton case, which
involved a series of paper-covered items, consecutively numbered, each one of
which contained a novel,, short stories, or poems; and, in 1912, a weekly each
issue of which contained a complete story. In the 1967 iAAA case the test
of "cornmon' understanding" was reaffirmed, in the Houghtoli case the Supreme
Court had ruled that, in addition to having periodicity, a work must be a
periodical in the ordinary meaning of the term. In the AAA case the court said
it was advised that in library science six months is the upper limit for a periodi-
cal: that is, a publication issued twice a year or less is classed as a periodical or
serial, whereas one issued annually or in single volumes is classed as a book.
Actually the library ruling is that a periodical must generally be issued more
frequently than annually.

In both the British and North American texts of the Anglo-American catalog-
ing code a serial is defined as "a publication issued in successive parts bearing
numerical or chronological designations and intended to be continued inaefi-
nitely. This statement, identical in the two texts, is followed by a sentence
which is punctuated differently in the two editions, and the punctuation implies
variant practices. The British text reads: "Serials include periodicals (e.g.,
newspapers, journals, and the memoirs, proceedings, transactions, etc., of ocie-
ties), annuals (reports, yearbooks, etc.), and numbered monographic series. "
The North American text reads: "Serials include periodicals, newspapers, an-
nuals (reports, yearbooks, etc.), the journals, memoirs, proceedings, transactions,
etc., of societies, and numbered monographic series.' Similarly, the definition
of a periodical is identical: "a serial appearing or intended to appear indefinitely
at regular or stated intervals, generally more frequently than annually, each
issue of which normally contains separate articles, stories, or other writings."
The British text stops at that point, but the North American text goes on to
say: "Newspapers disseminating general news, and the proceedings, papers, or
other publications of corporate bodies primarily related to their meetings are
not included in this term." 19

These definitions reflect much more the periodicals of, the early 1900s than
the extremely varied product of today, and their intention carries on the unsatis-
factory separation of society publications from periodicals, more particularly
in their subject cataloging. There are extremely important periodicals, notably

14 Unisted States Code, Title 39. Section 4354.
Ia Houghton v. Payne (1004) 194 U.S. 88, 24 S. Ct. 590, 48 L. Ed. 888, affirming (1903)

22 Ann. n.C. 234.
2,62 P. Supp. 253 (19067).
Anglo-American Catalogf;ing Rules: British Text (London: The Library Assn., 1967),

p. 2R8.
I Anolo-American Cataloging Rules: North American Text (Chicago: American Library

Assn.. 1967). p. 346.
1o Ibid., p. 1345.



2103

national bibliographies and statistical publications, as well as others, which
do not fit the Anglo-Anierican cataloging code definition.

Ulrich's Intcrnational' Periodicals Directory has adopted another American
Library Association definition which is more satisfactory: "A periodical is a
serial publication which constitutes one issue in a continuous series under the
same title, usually published at regular intervals over an indefinite period, in-
dividua'l issues in the series being numbered consecutively or each issue being
dated." ' The directory also includes United States government periodicals,
which are usually listed in the February issue of United Sftates Government,Pub-
lications: Monthly Catalog. It also lists newspapers which do not appear more
often than five days a week.

The inclusive term "serial" has established itself in American library usage.
The word is in the title of major tools such as New Serial Titles and the Union
List of Serials, and since 1942, when the Central Serial Record (now the Serial
Record Division) of the Library of Congress was first mentioned, the Annual
Report of the Librarian of Congress has made frequent and important reference
to serial publications, whereas it paid scant attention to them earlier. European
practice has generally inclined to "periodical" as the inclusive term. As evidence
there is the Britishl Union Catalogue of Periodicals (not "of Serials"), as well as
the World List of Scientific Periodicals. Both Davinson 2 and Grenfell 22 elect to
continue the British preference for "periodical" as against "serial." Grenfell says:

"The term 'serial' is becoming unpopular aid a more comprehensive interpre-
tatioil is being given to the term "periodical." The latter term finds almost uni-
versal favour in other European countries,. added to which it is one which is more
easily interpreted by the layman. Whether a distinction is necessary is a highly
debatable point and warrants the closest examination by those responsible for the
various aspects of international standardization in library work." =

Grenfell was writing before the adoption in 1967 of the word "serial" in the
British text of the Anglo-American cataloging code. Added to that development is
the position taken by the editor of the British Union Catalogue of Periodicals,
who says:

"As for the class of document I am mainly concerned with, it will liP been
noticed that I have referred principally to 'serial publications,' when 'peiiodi-
cal' is the word used in the name of the publication of which I am editor, as well
as in BS 2509 (1959). 'Serial' is to become the preferred term with 'periodical'
representing a sub-class of the term 'serial.' Although I do not propose to ad-
vance any definitions myself, I would point out that any definition for 'serial'
will have to include publications appearing in a continuous, indefinite or 'open-
ended' sequence under a common title and with some sort of sequence designa-
tion. 'Serial' will have to be distinguished from 'periodical' and 'series'; it will
also need to specify a relationship to the term 'monograph,' since a 'monograph
series' is a 'serial.' The term 'monograph' is often taken as being the opposite
of the word 'serial,' and can be applied to single works whose nature call be de-
scribed as 'polygraphic' in that they consist of papers, or sections, by different
hands, such as a symposium or a manual. The word 'symposium' opens the way
to other classes of document, serial or non-serial, monographic or polygraphic,
which need precise definition, such as research and dlevelopment reports, adminis-
trative reports, conference proceedings, etc." 24

The great advantage which the inclusive term "serial" enjoys is that it is not
ambiguous, even though in some respects it may of necessity be vague. "Periodi-
cal," on the other hand, is decidedly ambiguous, in addition to being somewhat
vague; it may mean 'serial" in general, as it tends to in E'urope, or it may,.in
Europe and elsewhere, mean "journal" or "magazine" in particular. Beyond this,
in subject cataloging a periodical issued by a society was formerly distinguislied
from one issued by a nonsociety, particularly when it contained the transactions
and other official notices of the organization. So there arose mutually exclusfve
subject headings such as Mathematics-Periodicals and Mathematics-Societies,
a practice that persisted at the Library of Congress until 1971 (see.chapter 13).

altrhis definition is taken from Library Statistics, a HIandbook of Concepts, Definitions,
and Terninolooy (Chicago: American Library Assn.. 1966), p. 139.

2 D. F,. Davinson. The Periodicals Collection; Its Pturposec and Uses in} Libraries (London:
Deutsch. 1969). p. 33-38.

22 David Grenfell. Periodicals and Serials; Their Treatment in Special Libraries (2d ed.;
London: Aslib. 1965), p. 1, 183-88.2: Ibid., p. 188.

24 Porter, "Standards," p. 30-31.
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It is clear that a truly precise series of definitions, if indeed they can ever be
contrived, will entail a large amount of elaboration, in part because the essential
characteristic of a serial-namely, its formation by periodical or serial number-
ing-is by no means always present. On the due hand, there is a whole category
of publications known to librarians as unnumibered series; there are numbered
series whose first or later volumes lack numbering; there is an increasing num-
ber of serials which are republished in simple moniographic form; and there are
serial publications, many of them pseudoserials, whose numerical or chronological
arrangement is derived from the edition statement or from the date of publica-
tion as given in the imprint-even from the sales number, as in the case of some
League of Nations and United Nations documents. On the other hand, there are
the so-called author series (that is, successions of works by a single author but
held together by a serial name and numbering), which most libraries do not re-
gard as serials, and there are nonserfals (for example, the Pauly-Wissowa Real-
encyclopidie der classis8hel Altcrtum8wissenschaft ) which have all the earmarks
of serials: their volumes are numbered, they never seem to exhaust their subjects,
they have a plurality of authors, and so on.

One other significant factor must be borne in mind. The most experienced
serial librarians cannot always tell whether an item is a serial or a'nonserial
when it first appears. On occasion they counsel treatment as a monograph until
such time as it may be necessary to reopen the case, i.e., on receipt of other
issues; or a work, originally thought to be a serial publication, may have to be
recataloged as a monograph because no further issues ever appeared. It is all
very well to say that periodically and seriality are infallible signs of a serial;
difficulties arise because the intent of the publisher is not always known or
'ascertainable. It is not at all an uncommon experience for a library to decide on
the evidence of the first issue, or what may be taken possibly as the first issue,
that a work is or is not a serial, only to reverse the decision when the publica-
tions' true character has at length been discerned. The editors of the Union List
of Serials and New Serial Titles have frequently been confronted by titles which
some. libraries have treated as serials while others have taken them to be mono-
graphs, further evidence of the uncertainties which prevail through lack of an
exhaustive, authoritative definition.

On all counts, therefore, it seems wiser to adopt a working definition than
to confuse both thcory and practice with endless exceptions and borderline
cases. In these respects librarians are like the bibliographers and historians who
look for a definition of terms such as "newspaper" and "periodical" so they can
tell whether a title should be included in their studies or not. The librarian
needs definitions to enable him to channel publications as surely as he can along
the special lines which have been laid down for monographs, newspapers, pe-
riodicals, and society publications.

It was customary once to try to make hard and fast distinctions, particularly
among government publications, newspapers, periodicals, and society publica-
tions. Nowadays there is a tendency to operate with as much latitude as is pos-
sible. Bella E. Shachtman represented this trend when, in the National Agricul-
tural Library, she interpreted the term "serial" broadly "to include any title
issued in parts which is incomplete in the library coll.ction, thus periodicals,
annuals, biennials, and even incomplete works-in-parts are considered serials." =

The Enoch Pratt Free Library, which formerly drew a rather interesting dis-
tinction between periodicals and serials," has now eliminated the dist'nction and
employs just the term "serials." Within its Processing Division it has a Serials
Unit which is charged with the responsibility for checking in all serials, placing
subscriptions and claiming missing issues, preparing serials for binding, and
maintaining a shelf-list for bound volumes.

In keeping with the times, then, a serial can be defined for library purposes as
any item which lends itself to serial treatment in a library; that is, to listing
in its checking records, whether they are manual or computerized; to cataloging
and classifying as a serial; and to shelving In the current-periodical room or
among the bound volumes of serials in the bookstacks. It is not necessary for a
publication to go through all these serial stages; the current checking records

2t "Current Serial Records-An Experiment," College and Research Librartex 14 :240
(1n53a. In an earlier article. "Simplificaton of Serinl Records Work.," Serial lants 3:6
(1952). Miss Shaehtman says simply: "Our definition of a serial is: Any title issued in
parts. which is incomplete in the library collection."

3dFor the frhmer practice see footnote 25, p. 16-17 of the first edition of Serial
Publications.
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will suffice foar most works in parts, or the current checking records and catalog-
ing. In doubtful cases one's judgment, based on the insights gained through years
of handling serial publicationb, is all that is needed to decide on serial or non-
serial treatment of an item, pending the- possible receipt of any future issues.
That is, just like the law courts, libraries can operate successfully on the basis
of the "common understanding" of what a serial is.

In accepting as a serial any item to which a library chooses to apply serial
techniques of one kind or another, three borderline types must be distinguished.
They are continuations, provisional serials, and pseudoserials.

CONTINUATIONS

When a library acquires part of a nonserial set for which it places a continua-
tion order, it commonly lists the title in a special acquisition record for follow-up
purposes. This kind of set is generally referred to in library parlance as a "con-
tinuation." Many libraries do not class continuations as serials in any way, espe-
cially when there are only one or two volumes still to come; when the set will
be completed in the very near future; or when the volume numbering is by no
means complicated, for example, when volumes and parts are not involved.

At the Library of Congress in 1953, when the Serial Record Section was
detached from the Order Division to become the Serial Record Division, the
pendulum swung the other way, and an effort was made to eliminate entries
which could not be considered true serials. The Order Division then placed orders
for the mnonograph continuations on an "until-completion" rather than a "contin-
uation" basis. '*

However, the advantages lie with incorporating continuations in the current
serial records. A single follow-up system becomes possible, and there are con-
siderable economies in having the successive issues marked with their call
number and sent directly to the shelves instead of having them go through the
more elaborate and costly open-entry procedures in the catalog department.

PROVISIONAL SERIALS

Allied to the continuation is a mixed type, with the base quite definitely a
nonserial and the continuation equally definitely a serial. The Library of Con-
gress author catalog in book form is a good example. The work began in 1942-46
as a 167-volume set. There have been several cumulative supplements to the
main work, and one publisher has cumulated the main work and the supplements
in a single alphabet. At the same time, since 1948 there has been an annual sup-
plement based on monthly and quarterly cumulations. This part of the catalog is
clearly serial in character, just as surely as the foundation set is nonserial.
Without doubt, too, the entire publication should be cataloged as a unit under the
latest title, The National U nfon Catalog. It should be cataloged as a single entity,
and by skillful manipulation of the book numbers the whole should be arranged
on the shelves as a continuous set. Issues and volumes which are duplicated in
any of the cumulatiors should be discarded or transferred to a storage warehouse.

Provisional serials are increasing in number, especially in the case of library
catalogs and of encyclopedias which issue annual supplements. Whenever a com-
plex work of this kind is held together as-a unit on the shelves, good service to
staff and readers inevitably follows. When the work is held together, the argument
is in favor of treating it by serial methods, which will naturally keep the set
intact and make automatic provision for the disposition of superseded parts
and volumes.

PSEUDOSERIALS

A pseudoserial is a frequently reissued and revised publication which quite
properly may be, and on first publication generally is, considered to be a mono-
graph. After the work has been revised and issued several times, however, it may
conveniently be regarded as a serial, whether the library keeps merely the latest
issue or whether it keeps a back file as well. Commonly the serial numbering for
pseudoserials must be takern from the edition statement or the date of publication.

The Guide to Rcfercnoc Books (see figure 1) and Ulrich's International Perfod i-
cats Directory (see figure 2) are examples of potential pseudoserials which became
actual serials In two different libraries. In terms of library economy it costs
much less to make a single serial entry than to catalog the work afresh each time
a new edition comes out or, in addition to that, to cancel the previous set of cards
when the latest edition is the only one a library retains.

57-786 0 -76 - pt.3 - 46
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RR 1.6
Ref 600.4

Latest - jDoc R 1.10
also Lamont Lib.

Earlier - KSF 544

Guide to reference books. Chicago, etc.
1902 [lst] and later editions
Published by the American Library Assbciation
Title varies: lst-3d ed, Guide to the study and use

of reference books; 4th ed., New guide to reference
books
Many other Harvard libraries also have sets

O (See next card)

Guide to reference books. (Card 2)

First-second editions by Alice B. Kroeger, third-
sixth editions by Isadore G. Mudge, seventh, etc.
editions by Constance M. Winchell

FIUaBE 1.--Catalog entry for a pseudoserinal in the Harvard College Library.

In volume 22 of the Catalog of Books Represented by Library of Congress
Printed Cards there were no fewer thlan sixty-four separate catalog entries under
Sir John Bernard Burke for editions of Burke's Pccragc, a file that wxas difficult
to consult lbecause of constant variations in the wording of the title. In volume 6
of the 1942-47 supplemenlt, however, a serial entry under Burkc's Gcncaloglcal
and Heraldic Il;story of the Pccragic replaced the monographic entries.T!ie ratio
of sixty-four to one gives some idea of the savings in descriptive and subject
cataloging which are possible when a potential pseudoserlal Is actually treated by
serial methods. Readers and staff are helped, too; in the case of Burkc's Pccragc
it is no longer necessary to thumb tllhrough many cards to find the latest edition,
regardless of tlie wording of the titles on the successive editions.
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Ulrich's international periodicals dircd,,)ry Ilstl-
ed., 119321-
Ne* York, I36wker.

v. 26-20 cnt.

Tiftlo vanrirs: 1932-38, Perlodicals (directory.-1943-C2, Ulrich's
lperirtllcnl dlihr'etory.

Vol. for 1:!4.3 icalld Inter-Amerclan ed., with title al.,) In Span-
isll; 1047 cahllol I')st-war ed., Illhtuding "A list of cland(suAtie perl.
odilenlS of Worldl W:r 1I, by Adlrienne Florence Muzzy."

llegininllg with th!e 11th, encl. ediltion Issued in 2 vols.
Founded and for 132-47 edited by C. F. Ulrich.

(Continued on next card)

0 . Or0y 32-16320i7Or67y'71

Ulrich's international periodicals directory. (Card 2)
.. - Suppleincent. lst-

1966-
New York, Bowker.

v. 28 cn. annunal.
ZO941.P52

1. Pcriodiclens-Direct. 2. World War, 193)-10145--Undergrouod
llterature-Bibl. z. Ulrich, Carolyn Fnrquhar, 1881- ed. I.
Muzzy, AlIrlinno Florence, 185r- A lint of clude.stlne perlodl.
cnl. oft Wtorli War ,i. nr. Title: Periodicals directory, rr. Title:
Ulrlchl' periodical.s directory.

ZG941.U5 011 32-16320

Library of Congress t17Or7Ya?{

FIouRE 2.--Catalog entry for a pseudoserial in the Library of Congress.

In volume 153 of the same catalog there are many examples under "U.S.
Laws, statutes, etc." of laws on a particular subject which were issued and
reissued constantly. Between 1919 and 1941, for instance, the pension laws were
published and cataloged individually by the Library of Congress no fewer than
thirteen times. In recent years, however, the Library has converted the records
for many of these publications to serial form (see figure 3).

Note the gains to a library which follow from the serial handling of pseudo-
serials:

1. Serial follow-up methods are applicable once the title of a pseudo-ser!al is
included in the current serial checking record.
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U. S. Lar.., xtrrtutC, etc.
Laws rclhting to scinal security and unemployment com-

pensat.ion. 1958-
Wnshington, I. S. Govt. Print. Off.

v. 24 cm.

Compiler: 1958-, 0. 0. UdelL

1. Old age pensions-.U. S. Z Insurane, Unemployment--1U.
L Udell, Gllman Q., comp. X Ttle.

Q 60-64040 rev

LIbrary of Congress rc5fli

FIGUBE 3.-Library of Congress catalog entry for laws frequently issued and
reissued.

2. When desired, particularly in special libraries, a simple program for the
discarding of superseded issues can be establhshed. For United States govern-
ment pL' ications the regulations of the Superintelndent of Documents permit the
discarding of any publication after a revised edition of it has been received by
a depository library.

3. The number of titles which must be cataloged each year is reduced desir-
ably. At the same time the latest edition should be on: the shelves sooner than
when it must await individual cataloging.

4. Processing costs of varisds kinds are decreased, e.g., because there are fewer
cards to make and file and because the shelf-listing function is simplified.

5. Readers and staff can more readily locate entries in the catalog, both because
the mass of cards under a heading such as Burke or "U.S. Laws, statutes, etc.,"
is somewhat reduced and because the filing of tle entries is not affected by the
vagaries of wording in the titles of the successive .ditions.

6. In libraries 'which have closed stacks the latest edition, which is the one
most commonly sought, can be called for in a simple vay, just by writing the
word "latest" in the space for volume or year. When the latebt edition is shelved
In the reference collection, the serial entry can bring this fact to the attention
of the reader or staff member in a simpler and clearer way than can be achieved
with a series of cards.

In 1960 the Library of Congress had 4,621 pseudoserials listed in its Serial
Record Division. There were 1,310 on its N isible index and 3,917 in its Old Serial
Record, some items being listed in both catalogs. While the Library of Congress
is still converting frequently issued publications into serials, it is not including
law materials because the K classification arranges these items by date, not by a
common serial-type number; and less is being done with pseudoserials in tile
era of shared cataloging because of the feeling that other libraries prefer separate
cards for all editions. Actually the Librar3 has little in the way of established
policy on pseudoserials; a decision is made on each title as it occurs.

Local custom and a readiness to take advantage of fav rable circumstances
are more important than theoretical considerations in the detrmination of what
shall be treated by serial methods in any given library. lIeace serial practice may
and does vary in some quite important respects from ca;e institution to another.
Obviously the desideratum in the treatment'of serials, as in other library opera-
tions, is a large measure of agreement in principle together fwith great latitude
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in practice. Reflections such as these are ; hat make a liberal, working definition
of a serial of greater value than a series of definitions each o0 which has loopholes.
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MARcO 18, 1975.
To: Working Group Conference on Resolution of Copyright Issues.
Fiom: Publisher Component of Working Group.
Subject: Flow Diagram Describing Points of Data Collection for Reporting

Photocopy for Payment of Copyright Fees.
In accordance with the request of March 4, the attached four sheets describe

in greater depth the proposed use of an extra first page for each article copied
as the means for data collection for royalty payments.

(Page 1 of the attached identifies all participants in the most complex inter-
library loan systems now operating (e.g., NYSILL).

'Page 2 identifies those data elements now utilized in a standard photocopy
request and shows the additional data elemen:t required to implement the pro-
posed collection method. Page 2 also identifies those participating organizations
which mnight make further use of the data elements listed in contrast to those
organizations requiring use of the data elements showl.

Page 3 identifies points in the flow where data is now collected to fill out the
interlibrary loan request form and the single point additionally required to enter
data on the first page of the article copy.

Page 4 is a copy of the standard interlibrary loan request form used to initiate
interlibrary photocopy requests and identifies the data elements listed on Page 2.

E-EMENTS IN COPY TRANsACTICNS
orig.

Patron'e switchin g /Fulflli
Patron LLbrary Center Library

r

nterir Loan Reuet Form Fst Page each Article
pN *~ L.,A )} m- cm C\

PNLA t"LBoverlays ILL
LAoter Request Form u [

t- sbstitute 17 and t 0*
Present elements PR prlnts iy appl II,
in in"terlbrary loan LA or SC 12
and photocopy enters cot t
transactions (l may be obliterated)

Additional (Suppller)
eltlements TublisheSo Ccal

Clearinghoule PRin batches

Depending on ahnk' tn
poicy adopted ,
CH nay apply

CH credits Ito LB
accounts to 9t'
compensate for Author
increrental
cost inherent
in data collUecton
procedure.

*when more than one printed data
pattern appears on the came page,
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DATA ELEM NTS R lQUIRED

Requied or
May be Used by:

By Present (Lbrary) 1. Nare of reader LA (only)
Partici-ante

2. Type of user LA, LB, SC, CH, PR

3. Name of serial LA, LB, SC, CH, PR, AR

4. Volume and Year LA, LB, SC. CH, PR, AR

5. Title and Author of Article LA LB SC, CH, PR, AR

6. Pages inclusive A, LB SC.

7. Dates for transaction steps LA LB SC, CH

8. CODEN or ISSN LA, LB, SC, CH, PR

9. Library A Identification LA, LB, SC, CH, PR

10. Library B Identification LA, LB, SC, CH, PR

plus

By Additional (Dpplier) 11. Price per article .LA. LB SC. PR

12. Inclusive dates for fee
payment

EL4NF$S R PIOTOCOPY TRANSACTIONS

Patron's Switching Fulfiling /
Patron Library Center Library /

return

PN L A or SC SrC

and pbotocopy enters - I

Addltlonsl (Supplier) rub~w{ r / ' c

pars prtc icpant Cl e PR pItsP4 n batches $

Cl tBank ?o

CH' 5

Author Q r
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. · . INTERUBARY LOAN REQUESTA no
.3-- 0 .C9hdh6 FIFT AVENUE & 42ND TR -. SO

NEW YORK.NY MS. _____ ,
INTERIIBRARY LOAN-Stck 7_____

o0 P..d Ju 1- 4, a _

o orE -o Run ofL Co i.

r~~~. ~ ~ ~ ~ ~ E CAL B AU' OA o .i'

o... . .

0~~~~~New York, N.Y., Marh 27, 1975._

From: Committee to Compare Variable Pricing and Transactio or Usage
Charges.

The Committee (J. K. Burgess, R. L. Kenyon, S. A. McCarthy and F. E.
McKenna) met on Mar 24, 1975 at the American Chemical Society, Washing-
ton,,D.C. (10:00 a.m.-4:00 p.m.).

This report is presented in 4 major sections:
A. Definitions
3S. Caveat re Information Available

Advantagepa
Disadvantages

A. Definitionu:
1. Variable Pricing.-This should refer to any system under which separate

prices may be established by the publisher for each serial or periodical for
various classes of customer. The price set for a particular class of customer
could be based on the subscriber's status or could.relate to the usage of the
material, such as for a library not carrying out photocopying activities, a
library doing modest photoopying or a library doing a large am nt of
photocopying.

2. Transaetion or U8age Chargc.---This should refer to any method by which
royalties or payments ate directly related to individual instances of photo-

. Variabl Pricating material by any means. Such royalties or payments will
be according to a specified charge per unit. (These royalties or payments may
vary from publication to publication and would be established by the publisher;
the royalty charges established for the copying of a particular item or unit
would be the same for all libraries.) The transaction or usage charges are
independent of any subscription price charged by a publisher.

I The definition of "serial" Is being considered by another Committee; and the W has
not yet reached a consensus on the types of serials to be covered. This footnote applies to
each use of the word, "serial," in this document.
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B. Caveat re Informotion Available:
In order to place the advantages and disadvantages of both procedures above

in better perspective, this Committee is aware of the absence of certain neces-
sary information and the need for some study of the impact of both systems on
the future oI,ertionE of libraries, on the business of publishers, and on the dis-
semination .of knowledge. The advantages and dLadvantages as listed do not
nece 3 sarily imply their relative importance.

C. Variable Pricing-Advantagcs:
(1) Libraries would know, in advance, their cost of serials' for budgeting

purposes.
(2) If limited to a single varied price leiel; the varied subscription rate

could be collected/paid to a normal subscription agency.
(3) Libraries would not be called upon to do any additional work or record

keeping.
(4) Libraries would not need to distinguish between types of material being

photocopied-provided that all subscriptions placed by a library were at the
price-level applicable to photocopying.

(5j Would cost the least administratively for both publisher and libraries.
(6) Publishers would receive revenue which they might otherwise not receive

from unsupervised copying machines.
Variable Pricing-Disadvantages:

(1) Prices of subscriptions to libraries under a iariable pricing policy would,
by and large, undergo greater increases than they would under a transaction
system.

(2) If multiple levels of pricing-according to photocopying usage anticipated
or intended-were in effect, both publisher and library would be involved in
some analysis (perhaps statistical sampling) of the amount of copying:

(a) The publisher so as to set appropriate rates; and
(b) The library so as to determine at what rate they would t for a

subscription.
(3) If there were more than one level of pzicing, subscriptions and ,,tyments

might not be handled by a subscription agency.
(4) Even if only one additional or separate level were instituted (that is a

normal rate for libraries or users without intended photocopying, and one rate
for those with intended photocopying), this would in smaller or more specialized
libraries make it necessary for the library photocopier to know for which
periodicals the photocopying rate had been paid and for which it had not been
paid, and cause additional work with regard to requests for photocopying of
periodicals for which 'the higher rate had not been paid.

(5) Cause additional work for both publisher and librarian if the publisher
is to know the extent of photocopying either within a particular library or of a
particular serial,' assuming that such information be made available.

(6) Without statistical information make it impossible for publishers to
judge the financial success of a particular journal.

(7) There is no necessary relation between the subscription price and the
amount of photocopying. Therefore a single photocopying subscript'., price
causes libraries preparing few photocopies to subsidize those libraries i ,,maring
many photocopies. Some publishers may be undercompensated and otiher pub-
lishers may be overcompensated.

(8) Payment would be required "in front," i.e. as payment when the subscrip-
tion is started or renewed.

(9) Would eliminate applicability of "fair use."
(410) The publisher may establish prices that are so high as to restrict usage

of the material.

D. Transadction or 7sage Charges-Advantages:
(1) Payment for photocopying usage would be directly related to the amount

of copying done.
(2) Publishers would know exactly how financially successful certain serials'

or periodicals were.
(3) Small, occasional usage libraries would not subsidize the larger, big user

type of library.
(4)' The exact costs would be known to the library unit by unit.
(5) It is anticipated that a reduction in numbers of subscribers to a particular

serial when offset by income from extended usage by photocopying would tend

' The definition of "serial" is being considered by another Committee; and the WO has
not yet reached a consensus on the types of seritls to be covered. This footnote applies to
each use of the word "serial" in this document. ·
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to limit price increases; that only those serials with a reduction in total
income (subscriptions and photocopying) would require price increases-other
than those due to increased costs.

(6) This method would require no work on the part of subscription agencies
or subscription departments of publishers.

(7) Since the charges for photocopying would be specified item by item, the
costs incurred in this part of a library's budget could be determinable.

(8) It is possible'that libraries could obtain other useful by-products from any
mechanism necessary for this method.

(9) Libraries would know for which serials ' or periodicals photocopying privi-
leges are available.

(10) Payment would not be required "in front," i.e. it would be charged after
the event.

(11) This method would lend itself to some reduction in unit charges to high
usaCe libraries when a certainvolume was reached.

Transaction or Usage Charges-Disadvantages
(1) Additional record-keeping would be required by libraries: minimally-so

far as the publisher is concerned- dhe making of a second copy of the first page
or other record to be sent to a clearing house. So far as the library's own
requirements are concerned-dIpending on method of audit or record keeping-
a further copy or other record may be requircd internally.

(2) In large or complex library organizations, correct reporting, and verifica-
tion of payments, etc. will impose a burden on such libraries.

(3) The person making the copy would have to distinguish between royalty-
payable and royalty-not-payable types of material.

(4) Problems will arise in regard to the making of copies of only sections
of an article; and the method of computing charges would require definition.

(5) The library would initially not be able to estimate its budgeting require-
ments.

(6) The clearing house or other authority would have to establish a library
account number.

(7) There would be substantial administrative costs which would diminish
the income to publishers unless offset by increased charges to libraries.

(8) The method requires clarification of "fair use" so as not to eliminate
the concept of "fair use."

(9) The publisher may establish prices that are so high as to restrict usage
of material.

SPECIAL LIBRARIES AssoCIATION,
hNew York, April 1, 1975.

To: Working Group Conference on Resolution of Copyright Issues
Frnm: Committee to Consider Definition of Serials (Periodicals).

The Committee (J. Barsky, Mir. Harris, J. CMarke and F. E. McKenna) met
for the second time on March 31, 1975 at Special Libraries Association, New York
(2:15-4:15 p.m.).

The first meeting of the committee had brought to light differences in usage
regarding words such as "serials" and "periodicals" in the library community
and in the publishing community. At the second meeting consideration focussed
on finding a definition that already had been recognized in a national or inter-
national effort for standardizations-with such adjustments that would appear
to be appropriate for copyright discussions.

The American National Standards Institute (ANSI formerly USASI) had
adopted and published American National Standard ANSI Z39.9-1971, "Iden-
tification Number for Serial Publications." This number is referred to as SSN
(Standard Serial Number). Thru the cooperation of ANSI and ISO (Interna-
tional Organization for Standardization), the addition of a code for the coun-
try of publication coLverts the SSN to ISSN (International Standard Serials
Number). Tlihe ISSN is a series parallel to the ISBN for books. For a more
detailed discussion of the evolution, adoption and use of ISSN, there is attached
as' Appendix A a copy of p. xi-xiii (as well as p. vii) from Irregular Serials d
Annuals, 2d ed. Bowker, N.Y. 1972.

%For additional background there is attached as Appendix B a copy of p. vii of
Ulrich's International Periodioals Directory 15th ed., 1973-1974, Bowker, N.Y.
1973.

'The definition of "serial" is being considered by another Committee. and the WO has
not yet reached a consensus on the types of serials to be covered. This footnote applies to
each use of the word "serial" in this document.
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A copy of ANSI Z39.9-1971 is attached so this report as Appendix C. E)xplana-
tory material is presented in the Foreword (p. 3 & 5). A footnote on p. 3 indicates
that the definition of "serial" used is f2onm A.1;:21o-4merican Cataloging Rules,
Chicago, ALA. 1967. p. 346.

The definition as presented on p.5 of ANI Z.9.9-1971 is:
Serial. A publication issued in successive parts bearing numerical or chronol-

ogical designations and intended to be continued indefinitely.
The above definition in the ANSI Standard is the first of two sentences in the

Anglo-American Cataloging Rules (p.346):
Serial. A publication issued in successive,.parts bearing numerical or chronol-

ogical designations and intended to be continued indefinitely. Serials include
periodicals, newspapers, annuals (reports, yearbloi;k, etc.), the journals, memoirs,
proceedings, transactions, etc., of societies, and numbered monographic series.

The committee considersc the two statements above and agreed to modifications
of the AAC definition by two subtractions and one addition. The committee
presents to the Working Group the following:

Recommendation 1.-That the following definition of serial'be accepted for use
in discussions of the Working Group:

Serial. A publication issued in successive parts bearing numerical or chronol-
ogical designations, which is intended to be continued indefinitely and which is
identified by an ISSN. Serials include periodicals, newspapers, and the journals,
memoirs, proceedings, transactions, etc. of societies. Serials are subject to sub-
scription prices paid in advance. (This eliminates publications that appear an-
nually or less frequently.)

Recommendation 2.-That the Working Group recommend the use of the above
definition to the Conference.

During the committee's discussions, it was recognized that whatever definition
or variant is agreed on at this time, that of necessity the definition may have
to be changed from time to time to reflect on going changes by both publishers
and librarians, as well as to reflect experience gained from whatever Initial steps
are attempted.

APPENDIX A

INTERNATIONAL STANDARD SERIAL NUMBERING (ISSN)

Since publication of the first edition of Irregular Serials and Annuals in 1967,
significant movements toward standardization have been implemented. These
changes provide for more efficient compilation, storage, and dissemination of
serials bibliographlic data. Chief among these changes is the introduction'of the
International Standaid Serial Numbers, which have been assigned to titles listed
in the Bowker Serials Bibliography.

BACKGROUND

The Standard Serial Numbering (SSN) plan was prepared by Subcommittee
20 of the American National Standards Institute Committee Z39 on standardiza-
tion in the 1l Id of library work; documentation, and related publishing practices.
Committee Z39, organized under the procedures of the American National Stand-
ards Institute (ASNI), is sponsored by the Council of National Library
Associations.

SSN AND ISSN

At the 1970 Oslo meeting, the International Organization for Standardization
Technical Committee 46 (ISO/TC 46), Working Group No. 1, approved the present
Z39 SSN as the basis for an international standard serial numbering (ISSN)
The ISO/TC 46 plenary meeting in Lisbon, May 1971, approved this recom-
mendation.

Following this meeting, ISO/TC 46 assigned a block of ISSN numbers to the
United States; the R. R. Bowker Company's Serials Bibliography file was selected
as the starting pointfor theiimplementationnof the ISSN.

The SSN was formally approved and published by ANSI as Identification
Number for Serial Publications, (Z39.9-1971, $2.25 per copy). The ISSN, though
approved, has not yet been published by ISO/TC 46. However, for practical pur-
poses, in order to avoid later changes in the format (this occurred when the
SBN became the ISBN), and in order to conform to the content of the Bowker
Serials Bibliography, which is international, the abbreviation used from the
beginning will be ISSN.
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DESCRIPTION OF THE STANDARD

The definition for "serial" used in the serial standard is from the Aiglo-
American cataloging rule.: "A publication issued in successive parts bearing
numbered or chronological designarluns and intended to be published indefintely."

The purpose of the staiidaid is to define the structure 6f a concise, unique, and
unambiguous code for serial publications. This code is solely for identification of
serials. The assignment of the code numbers must 'be centrally' admihistered.
While International Standard Book Numbering 'is decentralized, a centralized
system for serials numbering is required bedause of the large number of serials
publishers throughout the world. Some 45,000 publishers are represented by the
70,000 publications nowvbeing numbered in the Bowkier Serials Bibliography.

The registration number of.the ISSN is seven nunieiical digits plus an eighth,
the check digit. (See procedure for calculating check digits near end of article.)
An example of an ISSN is 1234-5679. All digits must be printed. The hyphen is a
recognitidn aid.

A&unique correspondence exists between each assigned ISSN and the serial to'
which it is assigned. For each serial there is only one codenumber and for each
code number there is only one serial.

The central authority in charge of the ISSN assignment is responsible for"
interpreting the cataloging rules, definitions, and distinctions between serial
entities involved in splits, mergers, title changes, and other problems.

ASSIGNMENT OF ISBN

In assigning the ISSNs, bibliographic centers and some libraries requested a
purely sequential numbering; subscription agencies wanted assignment by blocks
of numbers so they could identify titles by country. A solution was worked out
in which every entry would be coded with a two-digit country code. The country
code in use by the Library of Congress for MfARC II is applied for this purpose.
Every title has the country code printed before the ISSN, in the following format:
US-ISSN 00000019. The country code is not part of the standard. When the ISO
approves an international country code standard, the country code will be
modified accordingly.

PUBLICATION OF THE ISSN

The first publication that includes ISSNs is the Bowker Serials Bibliography,
which is published in three segments: Volumes I and II, entitled Ulrich's Interna-
tional Periodicals Directory, issued in a new 14th edition in 1971; and Volume III,
entitled Irregular Serials and Annuals: An Jntern'tional Directory, published
in its 2nd edition in 1972. Volume III contains a combined alphabetical index
with ISSNs for every entry in Volumes I, II, and III.

Every effort has been made to include all serials that are subscribed to by major
libraries and are currently abstracted and indexed. At the request of libraries,
subscription agiencies, abstracting and indexing services, and others using the
ISSN system, the Bowker Serials Bibliography Department, in cooperation and
coordination with the Library of Congress, ANSI Z39 (ISO), and ISDS, will
assign numbers to titles not represented in its database. Listings of newly as-
signed ISSNs will be published periodically.

The ISSN for each publication listed in this database will be sent by computer
mailing on a specially designed form to the publisher with the recuest that the
number be printed on the cover of each issue.

The New. Serials Titles (NST) cumulative for 1950-1970, currently being
developed, is the next large database to which ISSNs will be assigned. It is
scheduled to bq published in 1972. The NST cumulative file together with the
Bowker Serials Bibliography file will represent the largest computerized data-
base for serial users.

USES OF ISSN

ISSNs will do for serials what the International Standard Book Number
(ISBN) is doing for books-that is. they will provide the serials publisher, the
oubscriptioir agency, and the librarian with a tool for communicatinz basic
information with a minimum of error. The advantages of such standardization
are many. In the United States. the maloia subscription agencies handle approxi-
mately 85 percent of all neriodical subscrintions and 60 nercent of all irregular
serials orders from libraries. By using TSSN's. no publication will be mistaken for
another; the ISSN will aid in ordering, shipping, issue claiming, and billing.
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Cataloging will be facilitated, and circulation and interlibrary loan systems can
become more efficient. It will open the possibility of creating regional holding lists
for improved interlibrary cooperation; and, since the Standard Numbering Agency
at Bowker is involved in both book and serials numbering, the task of defining
overlap of serials and monographs can be undertaken and resolved, providing the
librarian with concise bibliographic information.

.Specifically, the ISSN can be used by abstracting and indexing services as a
unique code and a means to bridge the gap between the ALA entry (as set forth
in the Anglo-American cataloging rules) and the title as it appears on the piee
and the title citation; by subscription agencies who will use it for communication,
billing, inventory, claims, announcements, etc.; by authors for copyright; by
publishers for inventory, ordering, billing, and announcements; and by users for
location of the item in the library-linking the citation to the title. It will be
used in library processing for identification (ID) countrol on acquisitions, claim-
ing, binding, accessioning, shelving, nmonifor-in process control, cooperative cata-
loging, circulation, inventory, updating holdings, developing local and regional
holdings; in library reference for retrieval/request-identification, linkage-item
with citation, interlibrary loan, etc. In machine use the ISSN will fulfill the need
for file update and linkage, retrieval and transmittal of data.

CODEn CONVERsION TO ISBN

Before arriving at this ISSN code, Subcommittee 20 gave consideration to two
alternate codes proposed, the Coden and the Ruly code, but they decided on ISSN.
At the ISO Oslo meeting ISSN was again chosen in preference to the Coden code.
Since serial titles are in all languages and alphabets, only a universally accepted
set of symbols such as a numeric system with arabic numerals, common to all
alphabets as well as to all computing machinery, could fulfill a serial standard
code iequirement. To solve the problem of converting the Coden to ISSN, there
is a project under study to develop a translation table for the titles presently
abstracted and indexed, irnd!cating the corresponding ISSN for the presently
used Cdden.

INTERNATIONAL SERIALS DATA SYSTEM

At the ISO plenary meeting in Lisbon, May 1971, when the U.S./SSN standard
was in the final stage of becoming an international standard, UNESCO/UNISIST
requested and made a formal proposal to the ISO that they become the admin-
istering center for the ISSN, under the name of ISDS (International Serials
Data System). This proposal was backed by financial commitments from UNESCO
and the French government.

In October 1971 an agreement for cooperation and coordination had been
reached among the International Serials Data System, the International Orga-
nization for Standardization, the Library of Congress, and the R. R. Bowker
Company. The United States will go ahead with the implementation,of the ISSN
system with an international content until UNISIST/ISDS efforts to create ISDS
materialize. and ISDS becomes capable of taking over and handling the task of
assigning ISSNs.

Years of hard work and effort are behind the ISSN accomplishment. Besides
the members of ANSI Z39 Subcommittee 20, many people from the publishing'
and library and information science world have contributed at the national and
international levels to the development of this standard. Special thanks must
go to Dr. Jerrold Orne. Chairman of the ANSI Committee Z39, who chaired the
ISO plenary meeting in Stockholm; Fred Croxton of the Library of Congress,
Chairman of Subcommittee 20 for IStandard Serial Numbering; Lawrence Liv-
ingston at the Council of Library Resources; Samuel Lazerow, Chief, Serials
Division, Library of Congress; and Dr. Hans-.Turgen Ehlers of Germany, who
chaired the work of the ISO/TC 46 Working Group No. 1 on ISSN.

PROCEDURE FOR CALCULATING CHECK DIGITS IN THE ISBN

The use of a check digit helps guard against errors resulting from improper
data transcription. The check digit, which is calculated on a Modulus 11 basis
as indicated in the example below, is parti,.;nrly effective in detecting trans-
position errors.

1. Write the digits of the basic number.
123456 7
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2. Write the constant weighting factors associated with each position of the
basic number.

8765432
3. Multiple each digit by its associated weighting factor.

8 14 18 20 20 18 14
4. Sum the products of the multiplications.

8+14+18+2020+20+18+14=112
5. Divide the sum by the Modulus 11 to find the remainder.

112-- 11=10 plus a remainder of 2
6. Subtract the remainder from Modulus 11 to generate the required check

digit. If the check digit is 10 generate a check digit of X. If there is no remainder,
generate a check digit of zero.

11-2=9
7. Append the check digit to create the standard eight-digit iSSN.

ISSN 1 2 3 4-5 6 7 9
IMPLEMENTATION

It took more than three years from the beginning of the work of ANSI Z39
subcommittee 20 on serials until ISSN became an official standard. The value
of a standard is realized only when it is implemented, and the publishing and
library world fully understands it and uses it for the purpose for which it
was designed. The established rules and principles of a standard must be strictly
followed. Deviations, unimportant as they may seem in the publisher's or user's
judgment, endanger the final success of the standard.

The work of those libraries seeking to adapt computer technology to control
their serial operations shows that serial record management is a complex and
difficult operation. Standardization offers a key to solving these difficulties.
The first step toward standardization was taken with the approval of Inter-
national Standard Serial Numbering.

The second step has now been taken; it is this directory that begins the im-
plementation of International Standard Serial Numbering.

(Reprinted in part from the Boowkcr Annual, 1972, "International Standard
Serial Numbering (ISSN) ," by Emery Koltay.)

PREFACE

Irregular Serials and Annuals: An International Directory is designed as a
research tool to serve the library profession, to support the work of all libraries
in supplying information to their users, and to provide a reference source for
business and professional use in this country and abroad.

Serials and continuations such as proceedings, transactions, advances, prog-
resses, reports, yearbooks, annual reviews, handbooks, and periodical supple-
ments constitute a "twilight area" between books and periodicals. Our aim
with the first edition of Irregular Scrials and Amuals was to begin shedding
light on that twilight area. This second edition, covering some 20,000 such pub-
lications, goes a step further, including an International Standard Serial Num-
ber (ISSN) for every entry. This unique identification number provides a means
for solving the various open problems related to serials in general and to the
automation of serial control.

Irregular Serials and Annuals is a companion volume to Ulrich's Interna-
tional Periodicals Directory. It is international in its coverage, seeking to
include material published in languages using the roman alphabet or having
abstracts, subtitles, or some information in English. These two directories, both
on magnetic tape, constitute the new "Bowker Serials Bibliography."

Limitations of inclusiveness in a directory of this kind are determined by
its expected use. Our aim is maximum title coverage and a subject breakdown
which will satisfy the widest range of use. Because of the great number of
serial publications, we have established certain criteria for inclusion. While
Ulrich's lists only those publications that are Issued more than once a year, this
directory includes:

X Use of 'Modulus 11 can sometimes result In a check digit of 10. If this were used, the
Standard Serial Number would not always be the required eight digits In length. Therefore.
the X is used to represent the check digit 10. thus maintaining the uniform length of eight
digits.



2118

titles .issued annually or less frequently than once a year, or irregularly
serials published at least twice under the same title, and those first pub-

lications which plan to have subsequent numbered issues
current materials, whose last issue was published no earlier than January 1,

1963.
Excluded are:

national, state, and municipal documents, with the exception of selected
serials which are generally regarded as part of the conventional literature
of scientific, technical, or medical research

publications which are essentially administrative in content, such as mem-
bership directories, annual reports, house organs, or local interest
publications.

The data given for each publication were gathered from the publishers or their
representatives, from questionnaires, and from sample copies of serials received.
Many valuable suggestions-received from them, sources have been incorporated
into this edition; others will be used in future editions.

We wish to express our appreciation, to the Bowker Company's management
for its strong support and competent guidance, and for alloting resources for the
extensive editorial work needed to create the serial data-base from which both
this directory and Ulrich's are drawn.

Many thinks are due to managing editor Louise Valuck for her persistence and
alertness in carrying out this complex work, to Despina 'Papazbglou, Robert
Agajeenian, and' Leigh Carole, assistaiit' editors,. and to' the various outside con-
tributors for their constructive and devoted interest. We acknowledge the work
of managing editor Merle Rohinsky and her staff in assigning the country codes
to the Ulrich's periodical titles in this director's combined index.

Our appreciation is also' extended to the librarians of the Library of Congress,
the National Library of Medicine, the New York Public Library, New York
University, the United Nations, and of university, college, pbublic, and special
libraries throughout the country for their interest and support. We also appreci-
ate the cooperation of the.publishers and their representatives who contributed
the'ihecessary inforniation for selcting and listing titles.

The editor and publisher of this volume welcome any suggestions for the
improvement of future editions and updating services. We intend to publish new
editions of this directory biennially, with quarterly supplements appearing
between the editions. A supplement for serials, covering both Ulrich's and
Irregular Serials, is planned for the end of 1972, while the quarterly updating
service will begin in March 1973.

EMERY KOLTAY,
Director, Serials Bibliographlly.

APPENDIX B

PREFACE

The 15th edition of Ulrich's International Pcrtodicils Dirc. tory includes entries
for approximately 55,000 in-print periodicals published throughout the worla.
Now in one volume, it updates and expands the base volumes of the 14th edition
and includes as well those titles issued at regular intervals which were listed in
the Botoker Serials Bibliography Supplement 1972. New editions of Ulrich'8 and
its supplements a/re published biennially, in L 'ernnting years.

For the first time, the assigned International Standard Serial Number (ISSN)
with country code appears in the main entry. The ISSN is a concise, unique and
unambiguous numerical code to identify serial publications. The ISSN system is
the result of the cooperative efforts of the American National Standards Institute
(ANSI) Standards Committee Z39 on Standardization.in the Field of Library
Work, Documentation, and Related Publishing Practices, and the International
Organigation for Standardization (ISO), which designated the Bowker Serials
Bibliography database as the starting point for the implementation .of the stand-
ard. The country codes, provided in these listings as an additional aid, are those
used in the Library of Congress MARC II format.

The' subject heading list has been expanded and revised to reflect new discip-
lines and to provide finer breakdowns for more direct access to specific subject
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area§. For the first time, Dewey Decimal Classification numbers (from the 17th
edition of Dewiey Decimal Classification and Relative Index with some 18th edi-
tion modifications) are included with each entry to give additional subject infor-
mation.

In addition to the main text, this directory contains a separate listing of some
1.800 periodicals that have ceased or suspended publication since the last edition,
plus a separate title listing of periodicals that have appeared since 1971. Specific
details on the organization of Ulrich's will be found in the "User's Guide" follow.
ing this pieface.

Ulricl's includes periodicals which are currently in print, issued more fre-
quently than once a year, and usually published at regular intervals bver an
indefinite period of time. Annuals and irregular serials are covered in a &om-
panion volume entitled Irregular Serials and Annuals: An International Direc-
tory, 2nd edition (Bowker, 'ew York, 1972) and the Botoker Serials Bibliography
supplmcent 1972.

All information concerning periodicals was obtained through direct inquiry to
publishers or by personal examination of the publication itself. Entries included
in the 14th edition which could not be updated in time for publication are listed
with an asterisk following the title.

Although we have made every effort to provide accurate information, the
R. R. Bowker Company has no legal responsibility for accidental omissions or
errors in the listings. We invite you, the user, to slibmit comments and suggestions
so that we may continue to provide you with the most accurate and up-to-date
information.

We wish to express our sincere appreciation and thanks to the members of the
editorial staff.. Rochelle Katz, Diana Moon, Jacqieline Mullikin, Despina Papazo-
glou, Ruby Ruth, Raya Yachnin, Irving Klein, Fern Steinberg, and Myra Wein-
berger, and to the many librarians, publishers, and editors wh-o have so gener-
ously contributed to the compilation 6f this edition. A special thanks to Mrs.
Margaret T. Fischer, Manager of Bowker's Data Services Division, for her strong
support, encouragement, and guidance.

'MERLE ROHINsKY,
Managing Editor.

OCTOBER 1973.

APPENDIX C

AMERICAN NATIONAL STANDARD IDENTIFICATION NUMBER FOR SERIAL
PUBLICATIONS

AD, American National Standard implies a consensus of those substantially con-
cerned with its scope and provisions. An American National Standard is intended
as a guide to aid the manufacturer, the consumer, and the general public, The
existence of an American National Standard does not in any respect preclude
anyone, whether he has approved the standard or not, from manufacturing,
marketing, purchasing, or using products, processes, or procedures not conforming
to the standard. American National Standards are subject to periodic review and
users are cautioned to obtain the latest editions.

Cautionb Notice.-This American National Standard may be revised or with-
drawn at any time. The procedures of the American National Standards In-
stitute require that action be taken to reaffirm, revise, or withdraw this standard
no later than five years from the date of publication. Purchasers of American
National Standards may receive current information on all standards by calling
or writing the American National Standards Institute.

FOREWORD

(This Foreword is not a Part of American National Standard Identification
Number for Serial Publications, Z39.9-1971.)

This standard was prepared by Subcommittee 20 of American National Stand-
ards Committee on Standardization in the Field of Library Work, Documenta-
tion, and ' Related Publishing Practices, Z39. Committee Z39 is organized under
the procedures of the American National Standards Institute and sponsored by
the Council of National Library Associations.

The subcommittee was organized in May 1968 and charged with "the develop-
ment of a standard registration code for periodical and serial publications."
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The spectrum of available coding methods examined included: (1) structured
codes which reflect characteristics of the individual serials; (2) derivative codes,
which, while partially reflecting characteristics of the serial, are derived from
the expression of one'or more of the characteristics; and (3) registration codes
which have only the property of unique identity.

Because the one consistent characteristic of the serial is change, and this ap-
plies to each of the descriptive elements of the series, a registration code for
serials has been selected.

A fundamental requirement for a registration system is central control of the
registration process. In the case of serials an equally critical element is the de-
fialnition and description of the serial entities to be assigned numbers.

The Library of Congress has agreed to serve as the registration center subject
to the availability of the necessary funds, manpower, and space. This respon-
sibility includes interpreting the definition of a serial,' distributing directories
of serial number assignments, circulating data on revisions and correctons, mak-
ing cross references -et weeu serial numbers, and encouraging the use of standard
serial numbers.

Suggestions for improvement gained in the use of this standard will be wel-
come. They should be sent to the American National Standards Institute, 1430
Broadway, New York, N.Y. 10018.

AMERIOAN NATIONAL STANDARD IDENTIFICATION NUMBER FOR
SERIAL PUBLrOATIONS

1. Purpose and scope
This standard defines the structure of a concise, unique, and unambiguous

code for serial publications. The code is solely for the identification of serials. It
recognizes that the assignment of the code numbers must be centrally ad-
ministered.

2. Definitions
Serial. A publication issued in successive parts bearing numerical or chrono-

logical designations and intended to be continued indefinitely.'

3. Code description
3.1 Format. The code is a registration number composed of seven decimal

digits plus an eighth check digit. The check digit is calculated as outlined in the
Appendix.

The external representation, .that is, the code, when used in publication, is
formatted in two groups of four digits, the two groups being separated by a
hyphen (XXXX-XXXX) wherein each X is a digit, all of which must be
present. The hyphen is an aid to recognition. The eighth digit is the check digit.

3.2 C'haracteristics of the code
3.2.1 Uniqueness. A unique, one-to-one correspondence exists between each as-

signed code number and the serial to which it is assigned, so that for each code
number there is onl, one serial and for each serial there is only one code nuimber.

32.2 Pcrmanency of Assignment. The relationship between code number and
serial, once established through assignment, is permanent.

3.2.s Immutability of Format. The format of the code as specified will not
change.

3.2.4 Conciseness. The code contains siAflcient digits to achieve uniqueness and
provide for error checking but is otherwise as short as possible.

3.2.5 Error Reduction and Detection. The code has two error reduction char-
acteristics which aid in accuracy in use: an easily read format for error avoid-
ance, and a check digit for error detection.

4. Applioation
4.1 Assignment. The assignment of code numbers will be administered by a

central authority which will interpret cataloging rules and definitions as re
quired. This includes working defin'tions of serials and the distinction between
serial entities involved in splits, mergers, title changes, and other anomalies.

1 Definition from Anglo-American Cataloging Rules. Chicago: American Library Associa-
tlon, 1967, glossary, pp. 343-347.
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Prior to the assignment of a code number, thre "tnt-l autharity will obtain
evidence that a given publication is a serial.

4.2 Dissemination. The central authority will maintain a record of code num-
bers .assigned.

The central authority will foster the broad availability of lists of code
numbers.

The central authority will promote the use of the code by encouraging the
publishers of directories and serials to incorporate tbc code numbers in any
directories of serials and on the serials themselves.

PBOCEDURE FOR CALCULATION OF THE CHECK DIGIT

The use of a check digit helps guard against errors resulting from improper
data transcription.

The check digit is particularly effective in detecting transposition errors.
The check digit used Is calculated on a Modulus 11 basis as indicated in

Table Al.
TABLE A.--PROCEDURE FOR CALCULATION OF THE CHECK DIGIT

Procedure Example

1. Write the digits of the basic number.-............................... 1 2 3 4 5 6 7
2. Write the constant weighting factors associated with each position of the 8 7 6 5 4 3 2

,basic number.
3. Multiply each digit by its associated weighting factor ................... 8 14 18 20 20 18 14
4. Sum he products of th multiplictions .. ......................... 8+ 14+ 19 20+ 20+ 18+ 14=112
5. Divide the sum bythe modulus 11 to findthe remainder . ................ 112+11=10 plus a remainder of 2
6. Subtract the remainder from Modulus 11 to generate the required check 11-2=9

digit.lf of X.J If there is no
remainder, generate a check dig of zero.

7. Append the check aigit to create the standard 8digit standard serial number 1234-5679
(SSN).

Use of Modulus 11 can sometimes result in a check digit of 10. If this were used, the standard serial number would not
always be the required eight digits In length. Theiefore, the X is used to represent the check digit 10, thus maintaining
the uniform length of eiCht digits.

AMERIxAN .NATIONAL STANDARDS

The standard in this booklet is one vf nearly 4,000 standards approved to date
by the American National Standards. Institute, formerly the USA Standards
Institute.

The Standards Institate provides the machinery for creating voluntary stand-
ards. It serves to eliminate duplication of standards activities and to weld con-
flicting standards into single, nationally accepted standards under the designation
"American National Standards."

Each standard represents general agreement among maker, seller, and user
groups as to the best current practice with regard to some specific problem. Thus
the completed standards cut across the whole fabric of production, distribution,
and consumption of goods and services. American National Standards, by reason
of Institute procedures, reflect a national consensus of manufacturers, consumers,
and scientific, technical, and professional organizations, and governmental agen-
cies. The completed standards are used widely by industry and commerce and
often by municipal, state, and federal governments.

The Standards Institute, under whose auspices this work is being done, is the
United States clearinghouse and coordinating body for standards activity on the
national Level. It is a federation of trade association, technical societ;es, profes-.
sional groups, and consumer organizations. Some 1,000 companies are affiliated
with the Institute as company members.

The American National Standards Institute is the United States member of the
International Organization for Standardization (ISO), the International Electro-
technical Commission (IEC), and the Pan Aimerican Standards Commission
(COPANT). Through these channels American industry makes its position felt on
the international level. American National Standards are on file in the libraries
of the national standards bodies of more than 50 countries.

For a free list of all American National Standards, write:
AMERIOAN NATIONAL STANDARDS INSTITUTE, INC.,

1130 Broadway, Neow York, N.Y. 10018.

57-786--7---pt. 3 47
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APRIL 8, 1975.
To: Working Group Conference on Resolution of Copyright Issues.
From: Committee to Evaluate Criteria and Copy Transaction Mechanism.

The Committee (Joan Titley Adams, Andrea Albrecht, James Barsky, Paul
Fasana, Efren Gonzalez, Erich Mieyerhoff, Gordon PRandall, David Waite a, d Paul
G. Zurkowski) met on Monday, April 7, 1975 at Academic lress, 111 5th Avw . New
Yorkt City (2:00 p.m. to 5:00 I.m.).

The language of two documents, AgenDoc 3-WG-3/4/75, ".Mechanisms and
Criteria for Royalty Payments and/or Clearance and Licensing Procedures," and
AgenDoc 5-WG 3/19/75, "Elements in Photocopy Transactions," was closely
evaluated. As a final step the committee measured the details of the Flowcharts
against the Criteria. The detailed comments on AgenDocs 3 & 5 are included in
the Appendices to this report.

COMrrTTZE REPORT

The Committee applied a critical test Go bct. '.he Criteria and the Mechanism.
The major points developed include:

Point 1.-Any mechanism must provide a method for the user to determine
whether the contemplated copying falls within tLe inclusive dates of a stated fee
period.

Point 2.-A system based exclusively on duplicate copies of the first page of the
copied journal article in "hard copy" does not provide a royalty payment mecha-
nism for copying accomplished in microfilm, telefax, video, etc.

Point S.-It is recognized that there are costs to the library intrinsic to a
royalty payment mechanism. If these costs can be clearly defined, it must be
determined how the costs shall be borne.

Point 4.-The mechanism Was evaluated for interlibrary copy transactions. No
evaluation -vas made of either the criteria or the mechanism for other thai inter-
library copy transactions.

The Committee concluded that the mechanism and the criteria offer a basis for
further discussions.

PAUL G. ZURnOWSKI,
Chairman.

APPENDIX A

Comments by Committee on Evalluation of Criteria in AgenDoc 3.
Criterion 1. No objection to machine readable input so long as eye-readable

indicia are used to enable parties to know the facts of a transaction.
Criterion 2. O.K., no committed comments.
Criterion 3. Procedure of mechanism must be readily understood by all in-

cluding the lowest level clerical prscnnel.. Mechanisim for dealing the making
of copy, of part of an article still is unresolved.

Suggested language change Change "any one article" to read "each article."
Criterion 4. (a) O.K., no committee comments.
(b) Publisher should not print notice requiring royalty where it is not so

entitled. (i.e. if an article is in public domain.)
(c) Definition of inclusive period needs further work (see Committee Point

1). It was hoted that.copyright constitutes a bundle of rights and that establish-
ing a specified fee period for single copy copying does not mean publisher gives
up other rights in copyright.

(d) The price per page question was discussed in the context of copying less
than the whole article. The Committee felt simplicity in the system required pay -
ment of the "per article" fee 6ver the complexities that xwould be introduced
to cover partial article copying.

(e) O.K., no committee comments.
(f) Was considered to be too general and that words such as "costly or com-

plex" were indefinite and-would stand in the way of attaining agreement. Com-
mittee recommended its Point 3 be incorl)orated in lieu of 4f.

(g) O.K., n6 committee comments.
Criterion 5. O.K. The clear implication of this criterion is that any materials

which do not contain the prescribed indlcia would, after the legislated beginning
date, be exempt from payment of single copy copying royalties.
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APPENDIX B

Comments by Committce on Evaluation of Flow Clharts in AgenDoo 5.
I. The title of the Flow Charts at p. 2 & 4 and elsewhere should read: "Ele-

ments in Photocopy Transactions."
II. At p. 3, data elements 7 and 10 can best be accomplished by LB by one of

the following means:
A. A date stamp applied to each duplicate copy of the first page. The stamp

should incorporate LB's.identification. In this way each document contains all
the necessary data elements.

B. An overlay of the ILL or copy request form which would provide data
elements 7 and 10 as well as others. This was the publishers' preferred method,
but it would be expected that data element 1 would, in many cases, be obliter-
ated so as to protect the privacy of the user. This method would assure that
each documents contains reference to data elements 7 & 10.

C. As earlier considered by the Working Group, a cover sheet for each copy-
ing period might be included with the first pages being sent to the clearinghouse.
The committee felt this would frustrate accurate accounting at the clearing-
house since the first pages, if once separated from the cover sheet, could not be
assigned accurately to the appropriate source library.

III. An additional data element 12 providing the "inclusive date" for fee pay-
ment (see committee Point 1). This, like data elements 4, 8 and 11, would be pre-
printed on the first page of each article by the publisher. Thus, the mechanism
is understood to call for the publisher to preprint data elements 4, 8, 11 and 12
on the first page of each article to signify its participation in the mechanism.

IV. If more than one article appears or begins on a single page, LB would indi-
cate (as part of data element 10) which of the multiple printed prices pertains.

V. On page 3, after data element 9 underline LB and after data element 10
underline LA. For newly added data element 12 (inclusive fee date) under
LA, LB, SC, CO and list but do not underline PR.

AMERICAN LIBRARY ASSOCIATION,
Chicago, Ill., April 10, 1975.

MIEMORANDUM

To: WVorking Group Conference on Resolution of Copyright Issues.
From: Robert Wedgeworth, ALA
Subject: Recommendations to the Conference on April 24.

The preceding discussions focused tupon the development of a mechanism which
could conceivably be applied to account for photocopying activities in lieu of
'inLerlibrary loan offer us an excellent opportunity to make significant progress
toward a possible resolution of the copyright issues.

In order to build upon the work of those who developed the details of the
mechanism, I would like to propose that, in addition to reporting to our parent
group the progress we have made, we also announce that we are commencing
a three month test program to come up with some hard statistics with which
to evaluate the administrative feasibility of the mechanism. These data will
also give us the opportunity to evaluate the mechanism in terms of what is

actually being done in libraries.
The test data will be gathered from several representative communities of

libraries located in Standard Mfetropolitan Statistical Areas in different parts of
the country. All libraries in the area will be included with the exception of
school libraries. This exception is consistent with the ALA, Interlibrary Loan
Code.

All 263 SMSA's will be analyzed with respect to library holdings. We expect
that the distribution according to size will create four groups from wiiich we
will choose one area from each group for the test. An alternative approach
would be to analyze the SMSA's according to population. However, a prelimi-
nary analysis shows that there is little relationship between library holdings
and population because of the anomalies caused by large universities being
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located in small towns, etc. A basic assumption is that the larger the holdings
of an SMSA, the larger will be the number of journal' interlibrary loans.

1. The specific libraries included in the test will be instructed in the data
gathering procedures.

2. The libraries will provide information on all interlibrary loan requests
for journal articles which they fill for other libraries.

3. These data will be analyzed with respect to the frequency and rankings
by specific journal and specific publisher within each SMSA.

4. The geographic patterns of borrowing and lending among the libraries will
be analyzed.

I strongly urge that these test data be gathered at the earliest opportunity.
Toward this end we should recommend that the National Commission on Li-
braries and Information Science assume the responsibility for sponsoring this
program.

Recommendation by Working Group: That the Cc iference recommend to
NCLIS that NCLIS assume the responsibility for financing and co-sponsoring
with the Conference a study such as suggested in AgenDoc 9 with an understand-
ing that such a study would include some testing of a payment mechanism.

ArPPENDIX 4

MIXscELANEOUS COMMUNICATIONS

This appendix 4 is composed of miscellaneous communications.

HOUSE OF REPRESENTATIVES,
WVa8hivgton, D.C., September 8, 1975.

HOu. ROBERT W. KASTENMEIER,
Chairman, Subcommittee on Courts, Civil Liberties, and the Administration. of

Justice, Rayburn House Ojfce Building, Washington,D.C.
DEAn BOB: It has recently been brought to my attention by Fritz Henle,

Photographer, that your Subcommittee on Courts, Civil Liberties and the Admin-
istration of Justice is currently considering H.R. 2223, a general revision of the
Copyright Law.

In the enclosed correspondence from Mr. Henle, he indicates that certain revi-
sions, specifically the institutional reproduction section, would be detrimental
to his rights as a creator of fine photographs.

I would appreciate your consideration of this particular section when the
mark-up session begins. Apparently, there is a language problem which is creating
quite a controversy.

With kind personal regards, I am
Sincerely,

RON DE Luoo,
Member of Congress.

Enclosures.
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ST. CnoIx, U.S. VIRGIN ISLANDS,
August 29, 1975.

Hon. RON DE LUGoo,
Longworthl House Office Building,
Washington, D.O.

DEAR RON: Enclosed is a very distressing letter from my former publisherq. I
am now with Photo Editors who have just published my book about Pablo
Casals, which is already a tremendous success and will make its debut in Wash-
ington most officially in February.

I hate to bother you with this long epistle but in order to understand our
dilemma, you have to have the whole story. Also you are the only one whose fights
I respect and who has been immensely successful for our islands.

I am alone, but nevertheless I join the crowd of creative photographers in the
states. Please give this dangerous situation your thought. Imagine for instance,
my most recent work "Pablo Casals" nv ould be unprotected by copyright ! Enclosed
also some proof of my latest efforts.

I have also been on NBC for a half hour with the Virgin Islands photographs as
a fitting background to the interview. This was in New Orleans. Then Channel 2
in San Juan repeated a similar effort always with my accent on the Virgin
Islands. Iy latest effort will be quite visible soon in many magazines showing
the Governor at Caneel Bay. This is a consigned ad of photography and an
extensive caption.

iMy activities are many and include the beautiful creative painting which my
daughter is doing.. About this I will write to you at a later date. I would greatly
appreciate your interest regarding the letter from Viking Press to me and would
you send me a copy of your letter exprzssing your opinion of the matter that
photographers have to be protected as far as the ownership of their work is con-
cerned. I am certain that you are fully aware to whom this letter has to be sent.
Thank you for all you can do in this important matter. I shall be most grateful
to you if you can be instrumental in bringing this to a satisfactory conclusion.
With all good wishes,

Cordially yours,
FRITZ HENLE,

iMember of the ASMP.

TIE 'VIKING PRESS INC * PUBLISHERS,
Neto Yor1k, N.Y., July 31, 1975.

DEAR FRIEND: AS your publishers, we at Viking feel you should be informed
about a situation with respect to copyright that seriously affects each of us, and
we are asking for your assistance in what promises to be a difficult legislative
struggle.

Although the Congress has considered revision of the Copyright Law for the
past ten years Nithout taking final action, everything now seems to point to
a resolution in either this session of Congress or the next, the results of which
will be with us for a long time. (The present Copyright Law dates to 1909.) A
sound Copyright Law as the foundation of independent writing and pubishing;
it is essential to your livelihood and to ours.

The entire libraro community and much of the educational community are,
through their various professional associations, seeking sweeping exemptions
from copyright. Libraries {vant no effective curbs on systematic photocopying,
and educators seek a total exemption for copying done for "non-profit educa-
tional purposes."

We had hoped that these institutions would adopt a more moderate stance
but found otherwise when a Ihouse Jadiciary subcommittee began hearings lant
month. One of the Congressmen on that committee reported that he had received
almost 400 letters from libraries and educators supporting their position, even
as the hearings were just getting under way, and that his colleagues could report
similar experience. The members are receiving little or no mail from authors or
anyone else on the other side of the issue.

We are not against the use of copying equipment to broaden access to knowl-
edge. We do believe that systematic copying and distribution by institutions is
against the best interests of writers, publishers, and, in the long run, readers.
The elimination of all curbs on institutional copying will seriously affect your
rights as authors.
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The Association of American Publishers, the Authors League, and other
organizations are doing everything they can. But it is vital that Congress hear
from you. Enclosed Is a list of members of the House Judiciary subcommittee
conducting the hearings, as well as a list of members of the full Judiciary Com-
mittee, to whom they will report. I urge you to write the members of the sub-
committee immediately, and send a copy of the letter to your owon Congressman
and your Senators, and a copy, if possible, to me. I'm sure you realize the im-
portance of your action.

Sincerely, yours,
THod£AS IH. GuINZBnuo,

President.

LAw OFFICES OF
WEISMAN, CELLEI, SPETT, [MODLIN & WERTIIEIMER,

Washington, D.C., October 1, 1975.
Hon. HERBERT FUCIIS,
Counsel, House Committee on the Judiciary,
Washington, D.C.

DEAR HERB: Enclosed for your consideration is the proposed amendment to
H.R. 2223 to place jukebox royalty rates under review and adjustment author-
ity of the Copyright Royalty Tribunal.

For the purpose of the amendment, a brief explanation is appended. You will
note that the explanation assumes that the full Senate Judiciary Committee
will approve action earlier taken by the Senate Copyright Subcommittee which
reinstated this jurisdiction in the Tribunal.

If there is further information you may require, please call upon me.
Sincerely,

BENJAMIN L. ZELENKO.
Enclosure.

AMEXNDMENT TO H.R. 2223 (COPYRIGHT REVISION) TO PLACE JUKEBOX ROYALTY
RATES UNDER REVIEW AND ADJUSTMENT BY THE COPYRIGHT ROYALTY TRInUNAL

Amend H.R. 2223 as follows:
On page 58 line 33 and on page 59, line 14, delete the phrase "and 115" and

insert in lieu thereof, ", 115 and 116".
Explanation: The purpose of the amendment is to confer authority on the

Copyright Royalty Tribunal to review and adjust jukebox rysalty rates periodic-
ally. The bill as drafted authorizes the Tribunal to undertake such review and
adjustment of rates with respect to cable television systems (sec. 111) and
mechanical royalties for phono-records (sec. 115). The amendment reflects the
action taken by the Senate Copyright Subcommittee and by the Senate Judiciary
Committee.

LAw OFFICES OF
WEISn3AN*, CELLER, SPETT, MODLIN & WRfTMEIMER,._..

Wtashington, D.C., Npivcmber 6, 1975.
Hon. HERBERT FUCHS,
Counsel, Committee on the Judiciary,
Washingtott, D.C.

DEAR HERB: Enclosed for your information is a copy of a le'tter fated Novem-
ber 3 to the Regio'.r of Copyrights from Bernard Korman of ASCAP. The letter
concerns a question put to the Register by Chairman Kastenmeier asking
whether there was ever a "double payment" as a result of ASCAP licensing.

Sincerely,
BEfNJAMIN L. ZELENKO.

Enclosure.

AMERICAN SOCIETY OF CO0mPOSERS, A,-TIIORS AND PUBILISInnIn, ·
Newto York, N.Y., Novemtber 3, 1975.

Hon. BARBARA A. RINGER, '
Registcr of Copyrights, Copyright Offee, Library of Congress, Washington, D.C.

DEAn M1S. RINGEn: I write to confirm our telephone conversation this morning
in N hich you adiised me of the question put to you by Chairman Kastenmeier
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as to whether there is ever a double payment as a result of ASCAP licensing
both the owner of a ballroom or similar establishment and the inusicians who
perform at such a place.

There is nt. jr a double payment because ASCAP does not license musicians
who perform at ballrooms, restaurants, night clubs or similar establishments.

As I mentioned to you 1 have written to Chairman Kastenmeier twice concern-
ing the ballroom amendment and prefer not to burden the committee with another
letter. Instead, I would appreciate it if you could supplement your testimony
by reference to this letter.

So that you may nave the full background, I am enclosing copies of my letters
to Chairman Kastenmeier dated August 6, and October 30, 1975.

Sincerely,
BERNARD IiKOUMAN.

ADVERTISING TYPOGRAPIIERS ASSOCIATIO.N OF AMERICA. INC.,
New York City, N.Y., July 22, 1975.

Hon. ROBERT KASTENMEIER,
Chairman, ,Subcommittee on, Courts. Civil Liberties alnd'Administration of Justice

of the House Judiciary Committee, House of Representatives, W1ashington,
D.C.

DExAR BIR. CHAIrnrAN: I did not have an opportunity at the July 17th hearing
on the above bill to respond to your question as to whether all of the "opponent"
witnesses on copyright for type face designs werL satisfied with the bill as
written.

Our position is as follows:
(1) WVe are satisfied with the provisions of Title I as written because of our

belief that these provisions continue existing law which does not protect type
face designs.

(2) We do not favor any expansion of the coverage of Title II because of our
belief that such coverage presently extends only to relatively few truly unusual
designs for type face and that such coverage is all that should be afforded.

(3) We do however, see tNvo amendments to Title II. a
(a) A compulsory universal licensifig provision with reasonable rates-

the need for which has been conceded by the proponents of protection, and
(b) Amendment of Section 220(a) of Title II to eliminate the possibility

of a suit for infringement in the absence of actual certificate of registration.
I trust that the foregoing answers your questions but I would be happy to

elaborate or answer any further questions which the Subcommittee may have.
Sincerely,

WALTER A. DEW, Jr.

TIE AUTnIORs LEAGUE OF A3.ERIiCA, INC.,
Tewo York, '.Y., September SO, 1975.

Hon. RonBER W. KASTEN.;EIER,
House of Representatives,
WTashinlgton, D.C.

DEAR CHIAIRNIAN KASTENMNEIER: Last Friday, the U.S. Court of Appeals decided
an important issue of copyright law in Bartok v. Boose' ic Faowkes, Inc. et al. We
will send you a copy of the opinion within the-next few days. But because the
opinion and decision are relevant to the pending Revision Bill, we thought it
would be advisable to discuss them briefly.

At issue was the meaning of the term "posthumous work" as used In Sec. 24
of Ithe present Copyright Act, which is repeated verbatim in Sec. 304 of the Revi-
sion Bill. These sections prescribe the persons entitled to secure renewal copy-
right. Ordinarily, if an author dies before the renewal year, the surviving spouse
and children are granted the right to renew. In the case of a "posthumous work",
renewal copyright is secured by the proprietor of the original copyright. The
clear-cut puipose of the renewal clause to give the author's widow, widower and
children the benefit of his or her work during the renewal term.

Bela Bartok's Concerto for Orchestra was completed during his lifetime and
he assigned thle copyright to the publishingB firm of Boosey & Hawkes. He did
not survive until the renewal years. Had Boosey & Hawkes distributed printed
copies to the public before Bartok's death, there could be no question that
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his widow and children were entitled to renew. But although the Concerto was
performed during Bartok's lifetime in Carnegie Hall and Boston's Symphony
Hall and broadcast, printed copies were nut disseminated bS the publisher until a
few months after Bartok's death.

Although a "posthumous work" is not defined in the Act, the District Court
Judge ruled that the test was "publication" after the author's death--conceding
that this defeated the purpose of the renewal clause. He therefore concluded that
the publisher, rather than Bartok's widow and children was entitled to the
renewal copyright. The Authors League filed a brief amicus curiae on appeal.

In its brief, the League argued that within the context of the renewal clause,
a work could only be deemed "posthumous" if the rights to copyright or exploit
it were not granted by the author during his lifetime. And this was also one of the
"oints argued by the Appellant. The majority of the Court of Appeals so decided,
"The only definition of 'posthumous' which fulfills the legislative purpose of pro-
tecting authors and their families is that in the narrow situation-not present
here-where a contract for copyright was never executed by the author during
his life."

be Court of Appeals reversed the District Court decision, and ruled that the
iow and children were entitled to secure the renewal.
'he Court also ruled that where pub.ishers had secured renewal copyrights

in such circumstances, they were held in trust for the widow, widower and
children.

Needless to say, The Authors League believes that the majority opinion is cor-
rect, and we respectfully urge that the Subcommittee, in its report on the Revi-
sion Bill, indicate that the Court of Appeals construction is accepted by Congress
and applies to Sec. 304 of the Revision Bill.

Sincerely yours,
IRwIN IKARP, Counsel.

'RECORD INDUSTRY ASsocIATIox OP AMERICA,
Los Angeles, Calif., September 19, 1975.

Hon. GEORGE DANIELSON,
House of Representatives,
Washington, D.C.

DEAR MR. DANIELSON: During the recent Subcommittee testimony on mechlani-
cal royalties, you questioned Leonard Feist ,f the Music Publishers' Association
as to whether mechanical royalties above 2¢ are ever paid. Mr. Feist stated that
royalties in excess of 2¢ are paid only by agreement betwecn publishers and record-
ing companies on long classical works at the rate of 14¢ per minute.

Mr. Feist's statement to you was not complete and was not a full reflection of
prevailing practice. In addition to classical works, popular recordings, by general
agreement among publishers and recording companies, also enjoy an "overtime"
rate whereby mechanical royalties and recordings in excess of 5 minutes are paid
at the rate of Y2t per minute. Therefore, a recording that.is just over 5 minutes
long would pay 21/2¢, a recording that is just over 6 minutes long would pay
30, etc.

In our own industry's research on the mechanical question, I personally supller-
vised the examination of the Top 150 best selling albums in a given week. Out of
1664 total tunes represented within those 150 albums, I found that 'O7 tunes
(12.4%) were in excess of 5 minutes in length, and thus were qualified for a
mechanical royalty in excess of 20. A recent Cambridge Research Institute study
showed that mechanical royalty rates ove. 2d are paid on 5.4% of regular-priced
records because of overtime rate practices.

I hope this clarifies the inaccuracies in. Mr. Feist's response to your question.
Respectfully,

STANLEY M. GORTIKOV.

MLTE.MATICAL REVIEWS,
UNIVERSITY OF MICHIGAN,

Ann Arbor, Mich., October 23, 1975.
Hon. ROBERT W. KASTENMEIEB,
Head--Committee on Copyright Laws, Rayburn House O.Dfce Buitding,
Washington, D.C.

DEAR SIR: A recent article in the U.S. News & World Report (October 6.
1975) called to my attention the reevaluation in Congress of the structure of
our copyright laws, and I understand your committee is about to take some
action.
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I hope it is not too late for you to consider, or if you already have then to add
to your consideration, myconcern for the exploitation of a form of creation which
apparently is completely unprotected. This is the creation of the chess player
in the form of the chess games he plays and annotates.

This concern has been as old as chess itself, over 100 years in the form I am
speaking of, but the exploitation is particularly visible and'blatant today-with
the rise of our own champion, Bobby Fischer, td the world chess throne, held by
the Russians since 1948. His magnetic play and the rdmantic aspects of an
individual genius (Nobel Prize Laureate Eccles, -for his brain research, exclaims:
"... you have a Mozart or Mendelsohn or a Keats with their marvelous youthful
creativity; and in our own days Bobby Fischer it 6 discovered that he had been
born with the brain of a chess genius !") successfully challenging the whole school
of Russian chess, elevated the scale or renumeration in chess activities from
thousands to millions of dollars.

But its greatest champion has also been its greatest victim-in many ways.
With respect to the subject I am writing about, we find numerous books with
Fischer's name on the cover and his games between covers, little or nothing else,
for which he gets nothing. Yet obviously only his name is what sells them, and
his activities.

There are books with literally nothing but the scores of his games in them.
Others have light comments and analysis from newspapers or chess magazines,
vhere there is likewise no protection from the exploitation of the professional
chess player. And it is only one step from newspapers and chess magazines to
books.

The relevance of this to the work of your committee should be obvious, al-
though what to do about the exploitation may not be.

,Because chess, at the level I am speaking of, is not widely understood I have
appended a long postscript describing what goes into the production of a chess
game and how it enters into the public domain ind is used there. Also I have
tried to draw the parallel between chess and the arts, sciences, and sports-
three areas in which such exploitation has been fought with some success. The
parallel may suggest ways to fight it in chess.

I imagine it is premature to go into detail here about the form in which copy-
right protection may be extended to chess, so I. will omily add that I have given
the matter considerable thought and find no serious problems that do not have
parallels in the arts and sciences, where they have been tackled with consider-
able success. I would be glad to testify in front of your committee to elaborate
on this.

I expect to carry my case to the chess public through the offices of the United
States Chess Federation. The editor of its main publication, Chess Life and Re-
view, one of the leading chess magazines with a world wide subscription of
70,000, is sympathetic to the cause and supports my going to the policy board
ruling over him, and petitioning that the magazine extend on its own volition at
least token payment for any use of a chess game. it would set a precedent, and
add dignity to the profession by allowing the artist to feel he owns his own
creation.

I also expect to use my academic offices to further the cause, and have pre-
pared several articles dealing with chess in general, and the world championship
in particular (I too once was a professional chess player, and am still one of the
top ranked players in America). They will appear in various professional jour-
nals. In particular two very long articles will appear in the November and De-
cember issues of Chess Life and Review.

Not everything I write will deal with the copyright laws per se, but much of
it will concern the plight of the professional chess player in America-with lack
of copyright protection being a contributing factor.

I hope that you can give this a serious consideration.
Respectfully yours,

CHARLES I. KAL3ME,
A8sociate Editor.

Enclosure.
PRoDUcTION OF THE CHEss GAME

At top level play, a chess game is a product of many years of study and prac-
tice to attain general proficiency, plus specific preparation for the event in
which the game is played.

The general preparation usually begins in the early teens, and the top players
usually become quite proficient by the early twenties. By the early thirties they
are close to their peak (Bobby Fischer is 32!), but they continue their developl
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mont into the early forties and are still going strong by the early fifties. After
that teaching and writing replaoZes active play.

Preparation for each specific event can be extensive, with 6 months to 1 year
of specialized -training not being unusual for a world championship match. It
consists of opening, analysis and choice of style directed at a specific opponent
or opponents, among other things.

In this sense the game of chess is more a science than a sport, although the
visible execution of 'the game is also a mixture of an artistic and athletic per-
formance-more artistic than athletic.

CHESS IN THE PUBLIC DOMAIN

A chess player's work can enter the public domain in two ways: his own play,
as viewed by spectators on TV or other medium, including immediate presence;
and publication in newspapers, magazines, and books. In publication, one should
distinguish between the player's own analysis of his games, and other people
collecting and analyzing them.

The use of the game by others also can thus be two-fold: spectator enjoyment;
and playing as well as analyzing the published games later. In use of published
games later, one should distinguish between playing and analyzing for aesthetic
pleasure, and doing it to gain scientific knowledge to be applied in tournaments,
p)erhaps against the creator of the game himself.

A point not fully appreciated, and most relevant when speaking of copyright
protection,, is that by far the greatest consumption of chess games comes from
publications, not from immediate performance. I follow the game very closely
and have played over all the games of Bobby Fischer and the great champions-
and almost all from books. Even' when 1 watch a tournament, I will buy books or
magazines describing them, because the games require more thought to appre-
ciate than one can apply at the time of performance.

This makes it paramount that the creator own his creation, as far as publica-
tion in newspapers, magazines and books goes, for given that this is where the
real consumption takes place this is also where the profits lie. Tournament prizes
and appearance fees are a mere pittance. Fischer can command big fees because
of his uniqueness, but the state of professional chess is deplorable for others.
The U.S. openi championship offers $2000 for 2 weeks hard work, if you win!
If not you get next to nothing, and there are over a hundred contestants!

Given that an active player is not apt to divulge his analysis, for fear of it
being used against him in tournaments, the exploitation is complete. Others
make far more from his efforts than he does, since they can publish his games
at will with no recompense to him.

Some form of copyright protection would go a long way toward correcting this
injustice and add dignity to the game of chess!

NOVEMBER 2, 1975.
Hon. ROBERT W. KASTENMEIER,
Hceadl-Committce on C'opyright Laws,
Rayburn House Oflce Buildin7,
Washington, D.C.

DEAR CONGRESSMrAN KASTENE.EIER: I agree with the thrust of ,Ir. Kalme's let-
ter. I feel quite strongly'and have so for many years, that chessplayers should
have copyright protection for their chessgames. I, too, would be glad to go to
Washington, D.C. to give my testimony on this subject before the appropriate
committee of congressmen and/or senators who are drawing up the new copa-
right laws.

Sincerely,
BOBBY PISCIIER.

P.S. You can contact me on this subject through MIr. IKalme.

PUBLIC BROADCASTING SERVICE.
on. RBERT W. ashigton, D.C., October 28, 1975.

Hon. ROBnRT 'W. KAs67.~~EIm~,
Chairman, Subcommlittcc on Courts, Civil Libertics, and the Administration

of Justice, Hioutse of Represcattatives, Washington, D.C.
DE4R CONCGESSMAN KASTENMEITER: I am enclosing, for your consideration and

assistance in- the House Copyright Revision proceedings, a "Memorandum on
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the Status of JPublic Broadcasting and Copyright Law" dated October 15, 1975,
prepared for the Public Broadcasting Service and other public broadcasting
organizations. As you will see, the memorandum outlines in some detail how
public broadcasting is legally exempt from clearance and payment obligations
under the present Copyright Law.

We will be very happy to answer any further questions you may have or
provide any further help we can in this regard.

Sincerely,
CHALMERS H. MARQUIS,

Vice President.

MEMORANDUM ON THE STATUS OF PUBLIC BROADCASTING UNDER CURRENT
,COPYRIGIT LAw

Important questions have been raised in recent Congressional hearings about
the rights and liabilities of public broadcasting under the current United States
Copyright Law (i.e. the Copyright Statute enacted in 1909, as amended to this
date, 17 U.S.C.A. Sec. I et seq.).

TJhis memorandum is intended to present a concise summary of the public
broadcasting legal position on the pertinent provisions in the present copyright
law. It does not purport to be a comprehensive brief but rather a short state-
ment of the copyright basis upon which public broadcasting has developed its
clearance practices and formulated its revision proposals.

BASIC CONCEPTS

Fundamental to the public broadcasting position are two well-established prop-
ositions-one of American copyright law, and the other of American communi-
cations law.

Copyright Law.--Under the American Copyright Law, the exclusive rights of
copyright ownerr are those-and only those-specifically granted in the law
itself. Thus, no copyright liability can devolve from any use or application of a
copyrighted work which is not expressly reserved to the copyright proprietor in
the Copyright Act. As the United States Supreme Court stated in its recent
decision in Twentieth Century Music Corp. v. Aiken (June 1975), in ruling
against an ASCAP claim of non-dramatic music performance rights infringe-
ment:

"The Copyright Act of 1909... gives to a copyright holder a monopoly limited
to specified "exclusive rights" in his copyrighted works . .. accordingly, if an
unlicensed use of a copyrighted work does not conflict within an "exclusive"
right confirmed by statute, it is no infringement of the holder's rights."

So also states Nimmner on Copyright, Sec. 100 at p. 374-376:
"A use of a copyrighted work is not an infringing act if such use does not

fall within the scope of those rights expressly granted to the copyright pro-
prietor, Thus privately reading a book or privately performing a dramatic
work or even publicly performing a musical composition but not for profit all con-
stitute uses of a copyrighted work which do not infringe the rights granted' to
the copyright proprietor. In this sense, the rights of a proprietor under the
Copyright Act are rights of express enumeration..."

This statutory scheme has been continued in the successive versions of the
current Copyright . oion Bill-with the copyright proprietors' protected rights
detailed in Section 106, subject to the limitations and exemptions provided in
succeeding sections.

Under existing copyright law, the copyright proprietor's broadcast rights in
non-dramatic musical and literary works are limited to performance in public
(or publicly) "for profit"; no performance rights at all are provided for non-
dramatic pictorial works. Nor are broadcast recordings anywhere specifically
mentioned; whatever broadcast recording rights are claimed by copyright pro-
prietors for published non-dramatic literary, musical and pictorial works must
be sought either in the generic right to "print, reprint, publish, copy and vend"
in Section 1(a), the particularized right to make a "transcription or record"
of non-dramatic literary works in Section 1(c), or the compulsory license for
"mechanical parts" with respect to musical works in Section 1(e). Whether or
not so-called "synchronization" or "recording" rights come within these statutory
categories, and to what extent the "for profit" restriction applies there as well,
are clearly matters for judicial interpretation under the present law.
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Coommunications Laiw.--Under the federal communications law, public broad-
casting is by definition non-commercial and non-profit in character. As to public
television stations, Section 73.621 of the FCC Rules and Regulations provides as
follows:

"S. 73.621 Non-commercial educational stations. In addition to the other pro-
visions of this subpart, the following shall be applicable to non-commercial edu-
cational television and broadcasting stations:

"(a) Except as provided in paragraph (b) of this section, non-commercial
educational broadcast stations will be licensed only to nonprofit educational
organizations upon a showing that the proposed stations will be used primarily
to serve the educational needs of the community; for the advancement of educa-
tional programs; and to furnish a nonprofit and noncommercial television broad-
cast service.

"(c) Noncommercial educational television broadcast stations may transmit
educational, cultural and entertainment programs, and programs designed for
use by schools and school systems in connection with regular school courses, as
well as routine and administrativemnaterial pertaining thereto."

With respect to public radio stations, Section 73.503 contains a similar but
simpler provision to the effect that: "a noncormnercial educational F]I broad-
cast station will be licensed only tp a nonprlofit educational organization and
upon showing that the station will be used for the advancement of an educational
program";

Section 73.621 and 73.503 are set out in full in Appendix A hereto.
The provisions of the Public Broadcasting Act of 1967-the basic charter for

American public broadcasting-also emphasize the non-commercial character of
public broadcasting and provide for the ttablishlment of a non-profit corpora-
tinn, known as the Corporation for Public Broadcasting, with the express func-
tion of engaging in public interest activities necessary or desirable to assist non-
commercial educational radio and television broadcasting. The pertinent sections
of the Public Broadcasting Act are set out in Appendix B, including the specific
authorization of national common carrier interconnection services for public
broadcasting at free or reduced rates in Section 396(h).

Under the aegis of the Corporation for Public Broadcasting, the Public
Broadcasting Service and National Public Radio have also been organized as tax-
exempt non-profit corporations, the membership of which is limited to non-
commercial, educational television and radio stations licensed as such by the
Federal Communications Commission.

SPECIFIC TYPES OF WORKS

The public broadcasting amendments proposed to the Senate and House Sub-
committees for the Copyright Revision bills are by their own terms limited to
public radio and television broadcast only of non-dramatic musical, literary and
pictorial works. This memorandum therefore does not deal with translations,
dramatizations or adaptations under Section 1(b) nor the dramatic works
covered in Section 1(d) of the existing Copyright Law. While the legal con-
siderations with respect to music, books and photographs are to some extent
interrelated, they can probably best be examined separately in order:

Mfusical 'Work8s.-Under Section 1(e), the copyright proprietor has had, since
1909, the exclusive right to perform copyrighted non-dramatic music only when
"publicly for profit". From early times in broadcasting, federal court decisions
have affirmed that an over-the-air broadcast constitutes a public performance,
and that commercial broadcasting is "for profit." even though direct listening or
viewing fees are not charged (e.g., .Rcmick v. American Auto Accessories, 5 F. 2d
411 (6th Cir. (1925). No decision has, however, yet dealt directly with the appli-
cation of the "for profit" restriction to public broadcasting.

Two cases have been cited by the music industry as persuasive toward non-
exemption: Associated Music Publishers v. Debs Memorial Radio iFund, 141
F. 2d 852 (2nd Circ. 1944) and Rohauer v. Killiam Shows Inc., 379 F. Supp. 723
(D.C.S.D., 1974). In the Debs Case, music licenses were required for sponsored
and sustaining programs broadcast 'over a commercial radio station owned by a
non-profit corporation as performed "publicly for profit". The decision itself has
been seriously questioned as to reasoning; indeed, Professor Nimmer'bas even
urged that the result in the Debs Case "goes beyond the proper place to draw
the 'for profit' line" (Nimmer on Copyright, Sec. 107.32, p. 405, 406). The Debs
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Case has therefore been widely regarded as clearly distinguishable from non-
commercial, non-profit public broadcasting, which is supported primarily by
public funds, active exclusively in educational and other public interest pro-
graming, and expressly forbidden from carrying advertising or selling air-time
like commercial stations.

The Rohauer Case was principally concerned with the question of copyright
infringement of a popular novel in its renewal term by a motion picture pro-
duced under license during its original term. It peripherally related to public
broadcasting only in that the motion picture was later broadcast over an ETV
station under license from the authorized film distributor, with financial assist-
ance from a local banking institution. The New York court found that the bank.
ing underwriter was not liable for infringement damages in the absence of
programmatic control and supervision. Thus, the Rohaucr Case has little, if any,
direct bearing on what constitutes a "for profit" broadcast for the purposes of
Section (e) of the Copyright Law.

There can be no question about the fundamental "ncnprofit" character of public
broadcasting, for the purposes of Section l(a) of the Copyright Law or other-
wise. Public broadcasting stations are all non-commercial educational broadcast
stations, licensed under FCC Regulations only to accredited non-profit educa-
tional organizations to furnish non-profit and non-commercial television broad-
cast services. Provision is also made in the FCC Rules for outside contributions,
tax-exempt or othervise, towards public broadcasting programs subject to stand-
ard requirements for on-air identification of the donors, with the specific provi-
sion that "no commercials (visual or aural) promoting the sale of a product or
service shall be broadcast in connection with any program" and with strict
restrictions on donor references to enforce that prohibition.

Similarly, under the Public Broadcasting Act of 1967, amending Section 397 of
the Federal Communications Act of 1934, all of the national public broadcasting
funding and distributing organizations are tax-exempt nonprofit agencies serv-
icing only non-commercial educational broadcast stations licensed by the Federal
Communications Commission. To paraphrase Siminer on Copyright at p. 406
about the Debs Case, it is difficult to see what could be not-for-profit if public
broadcasting is not so considered.

ASCAP and others have argued that underwriting gifts from business cor-
porations are equivalent.to program sponsorship, and thus convert public tele-
vision and radio programs into "for profit" broadcasts. This argument is not
convincing, however, in the face of the FCC Act and Regulations which, as
indicated above, specifically bar corporate advertising from public broadcasting
and restrict corporate identification on public.televisLon and radio programs.
It is difficult to see why corporate gifts-made wi'thout return consideration and
without content control-should be considered for-profit in nature simply because
the donor company is identificd by name in direct connection with financial con-
tribution. It would also seem clear that if "for profit", such underwriter iden-
tificatLon would be barred as advertising by the F.C.C., and conversely, that the
very fact of F.C.C. permissibility should preclude a "for profit" judgment for
federal copyright purposes.

Nevertheless, ASCAP, in its recent House testimony, has gone much further,
and argued that what it considers to be the "for profit" broadcasting of a few
underwritten programs should be taken to contaminate the whole of public
broadcasting, including all of the non-underwritten national, regional and even
local programs, which form the vast bulk of public broadcasting. Support for
this view is sought in the Debs Case finding of music copyright infringements
on the commercial station's sustaining programs 'by virtue of its considerable
commercially sponsored programing. But this type of contamination argument
by copyright holders has been decisively dismissed by the federal courts involved
in the recent-CBS v. Telepironpter cable television litigation, holding that spon-
sored CATV-origination programs have absolutely no effect on the question of
copyright infringements in CATV-relayed programs, whether sponsored or sus-
taining (Columbia Broadcasting System, v. Teleprompter Corp., 355 F. Supp. 618
(D.O.N.Y. (1972)); 476 F. 2d 338 (2d Cir. (1973)); 94 Sup. Ct. 1129 (1974) '.

Finally, a great deal of weight must be given to the fact that never before
has the assertion that public television or radio broadcasts may be "for profit"
for the purposes of Section 1(e) been publicly urged throughout all the copy-
right revision hearings over the past ten years. Nor has any legal suit ever been
brought by music authors or publishers, or the performing rights societies, to
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contest the widely known "not-for-profit" position consistently and publicly
taken by public broadcasting representatives.

All of the above discussion primarily concerns so-called "performing" rights;
there are additional issues regarding music "recording" rights for public broad-
casting programs. Although there is no express music "transcription" or "re-
cording" provision in Section 1(e), such a music proprietor's right has at times
been argued from the other language in that section-although never decisively
confirmed by judicial interpretation. The fact that music interests have seldom
asserted, if at all, that radio sound recordings are prohibited by Sec. 1(e)
would seem to limit their claim to the so-called "synchronization" right for
recorded television programs.

But even if the trade practice of licensing such "synchronization" rights for
television films is accepted, there is still considerable legal controversy over
whether the Sec. 1(e) compulsory license is not also applicable by its very
terms. (See Nimmer on Copyright in Section 109.14 at p. 442). It has been
ably contended that the music compulsory license applies at the 2¢ rate for tele-
vision and radio commercial advertisements. See Note, The Applicability of the
Compulsory License Provision to Radio and Tclcvision Advertising, 18 UCLA
Law Review 1126 (1971), which also points out that the so-called "arranging
right" in Section 1(e) is limited to performances and mechanical reproductions
"publicly for profit" and so may not be applicable to public broadcasting at all
(at p. 1134).

Indeed, the UCLA Note comment on public broadcasting appeark to be well
justified. From the statutory language, all Section l(e) rights appear to be
subject to the same "profit" limitations as the performance rights themselves.
Accordingly, public broadcasting's performance rights exemption would easily
seem to carry over to program recordings for public broadcast as well, and
this specific provision should take precedence over general interpretation of the
copying right under Section 1(a) to exclude the "for profit" restriction.

Literary works.-Under Section 1(c), the exclusive rights pertaining to non-
dramatic television works include the same "for profit" conditions as are applica-
ble to music under Section 1(e). Hence, all of the above considerations applica-
ble to public broadcast of non-dramatic music would seem equally relevant for
non-dramatic literary works--especially since Section 1(c) was amended to
include "performing" rights only as late as 1952, and the section itself refers
to broadcasting as so amended.

·It is clear from the legislative history of the Section 1(c) amendment that,,at
the request of the Copyright Office, the addition of performance rights for non-
dramatic literary works was intentionally made subject to imposition of the
"for profit" limitation as a quid pro quo at a time when non-commercial radio,
if not non commercial television, had long been in existence. Consequently, there
can be little doubt but that public broadcasting of non-dramatic literary works
are exempt from copyright clearance or payment requirements.

Not so clear, however, is the wording of Section 1 (c) on program recordings.
For Section 1(c) reads as follows: "(c) To . . . present the copyrighted work
in public for profit if it be a . . . non-dramatic literary work; to make or
procure the making of any transcription or record thereof by or from which, in
whole or In part, it may in any manner or by any method be exhibited, delivered,
presented, produced or reproduced ;.and to-play or perform it in public for profit,
and to exhibit, represent, produce or reproduce, it in any manner or by any
method whatsoever."

TThe phraseology is not only redundant; the punctuation is also quite Illogical.
As a result, it must be admitted that whether or not program recordings for
non-profit performances are within the copyright holder's rights is open to some
doubt on the basis of the statutory language alone. Again, from its Congressional
history, however, there is good reason to believe that the twin "for profit"
restrictions in the first and third clauses should apply to the radio and television
recordings which fall within the second clause. As commented in Note, Legal
Publishers of Educational Tclcvision, 67 Yale Law Journal 663 at Footnote 107
(1958):

"The 'for profit' limitation is also missing from the recording provision of 1(c),
which relates to non-dramatic literary property. But the committee report on this
section nevertheless expresses the intention that the limitation apply. I1.P. Rep.
No. 1160, 82nd Cong., 2nd Sess. 2(1951)".

Certainly, only this interpretation would be sensible in the case of public broad-
casting, where the vast majority of radio and television programs are either pre-
recorded or re-recorded for broadcast.
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Unfortunately, past practice has not been so consistent a's to be of additional
interpretative assistance; public broadcasting can point out-that ino legal claim
has ever been made by any author or publisher because of an unauthorized pro-
gram recording; authors and publishers have testified that licenses have at times
been sought and obtained by public broadcasting for non-dramatic literary works
included in recorded programs. With the immense number of publishers and
large number of public broadcasting agencies, there hias obviously been no real
body of experience indicating substantial consensus on either side, let alone
agreement between both sides.

But a better guideline does perhaps exist in an allied field of'copyright law-
namely, non-profit educational reprography. There, faced by a similar dilemma,
the U.S. Court of Claims in lVilliams and Wilkins v. U.S., 487 F2d 1345 (1973)
held multiple duplication of scientific magazine articles to be within the doctrine
of "fair use" pending further Congressional clarification in the Copyright Revi-
sion Act. Since the Court of Claims decision was affirmed by a divided Supreme
Court last June, its ruling must be taken as the controlling law today. It is thus
reasonable to believe that a similar position would be taken by the federal courts
on the effect of Section 1(c) on public broadcasting program recording rights-
namely, in view of the legislative uncertainty, to hold against strict interpretation
of copyright liability i. .til Congress clarifies the law.

Pictorial works.--The only provision applicable to non-dramatic pictorial
works-i.e. excluding motion pictures, television programs etc.-is the general
right granted in Section 1(a) "to print, reprint, publish, opy and record the
copyrighted work". Consequently, it would appear that no performance rights
apply to photographs, pictures etc., and this has been confirmed by Nrimmer on
Copyright in Section 107.1 at p. 399.

There is also serious doubt about the right of the copyright holder of a photo-
graph or drawing to prevent television recordings for broadcast purposes--
whether or not "for profit". The federal courts have in the past drawn distinc-
tions between "transcriptions and records" under Sections 1(c) and (d) and
"copies" under Section 1(a). And since there is no express "right to record"
applicable to photographs and other pictorial works, it may well be that televi-
sion recordings would not be held to be "copies" under Section I(a)-especially
in view of the historical definition of a "copy" as a perceptible representation since
the U.S. Supreme Court decision in White-Smith, Music Publishing Co. v. Apollo,
209 U.S. 1 (1908). This was undoubtedly what impelled the 1952 amendment of
Section 1(c) to expressly include recordings and transcription rights for non-
dramatic literary works-and in the absence of a similar amendment for pictorial
works, would point toward a finding of non-infringement in public broadcast
pre-recordings.

As was stated in fMura v. Columbia Broadcasting, SVystem, 245 F. Supp. 587
(D.C.N.Y. 1956): "The evanescent reproduction of a hand puppet on a television
series or on the projected kincecope recording of it is so different in nature from
the copyrighted hand puppet that I conclude it is not a copy." (emphasis sup-
plied).

And, as the Illrae Case also pointed out, it can -well be argued that the brief
flashing of a l)hotograph on a television screen, whether the program is "live" or
pre-recorded, constitutes "fair use", since of minimal exposure, fiot interfering
with other sales nor substituting otherwise for the original work. This would
seem to be especially true when the picture is used for an exemplary, analytical
or informational purpose in a non-commercial public television program.

CONCLUSION

In view of the restricted nature of the statutory copyright monopoly and the
non-profit character of the public broadcasting system, the inclusion of non-
dramatic music, literary or pictorial works on public television and radio iro-
.grams would not appear to be copyright infringements under present law as cur-
rently interpreted in the federal courts.

As the United States Supreme Court said in Tiventieth Century Music Corp.
v. Ailcen this last June: "The limited scope of the copyright holder's statutory
monopoly, like the limited copyright duration required by the Constitution, re-
flects a balance of competing claims upon the public interest. Creative work is
to be encouraged and rewarded, but private motivation must ultimately serve
the cause of promoting broad public availability of literature, music, and the
other arts. The immediate effect of our copyright law is to secure a fair return
for an "author's' creative labor. But the ultimate aim is, by this incentive, to
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stimulate the artistic creatti ty f(,r the general public good. "The sole interest
of the United States and the primary object in conferring, the monopoly," this
Court has said, "lie in the general benefits derived by the public from the laboris
of authors." Fox Filmn. Corp. v. .Donal, 286 U.S. 123, 127. See Kendall v. Winiuor,
21 How. 322,. 327-328; Grant v. Raymond, 6 Pet. 218, 241-242. When techno-
logical changes has rendered its literal terms ambiguous, the Copyright Act
must be construed in lightof this basic purpose."

It would see'm that this judicial construction in the public interest must, in the
case of public broadcasting, ,Jrldominantly come out on the side of non-protec-
tion for the copyright proprietors and of non-liability for the public broadcasters.

APPENDIX A

PERTINENT RULEfiS OF THE YEDEIAL COMMUNICATIONS CO3MMISSION

SECTION 73.621

§ 73.621 NToncommercial educational stations.
In addition to the other provisions of this subpart, the following shall be

applicable to noncommrcial educiiional television broadcast stations:
(a) Except as provided in paregraph (b) of this section, noncommercial edu-

cational-broadcast stations will be licensed only to nonprofit educational organiza-
tions upon a showing tha.t the proposed stations will be used primarily to serve the
educational needs of the coi'munity; for the advancement of educational pro-
grams; and to furnish a nronprofit anid noncommnircial television broadcast
service.

(1) In determining the eligibility of publicly supported educational otgani-
zations, the accreditation of their respective state departments of education
shall be taken into consideration.

(2) In determining the eligibility of privately controlled educational organiza-
tlr is, the accreditation of state departments of education or recognized regional
and national' educational accrediting organizations 0hall be taken into
consideration.

(b) Where a municipality or other political subdivision has no independently
constituted educational organization such as, for example, a board of educa-
tion having autonomy with respect to carrying out the municipality's educational
program, such municipality shall be eligible for a noncommercial educational
television broadcast station. In such circumstances, a full and detailed showing
must be made that-a grant of the application will be consistent with the intent
and purpose of the-Commission's rules anhd regulations relating to such stations.

(c) Noncommercial educational television broadcast stations may transmit
educational, cultural and entertainment programs, and programs designed for
use-by schools hnd school systems in connection with regular school courses, as
well as routine and administrative material pertaining thereto.

(d) A noncommercial educational television station may broadcast programs
produced by or at the expense of, or furnished by persons other than the licensee,
if no other consideration than the furnishing of the program and the costs inci-
dental to its production afid broadcast are received by the licensee. The pay-
ment of line charges by another station, network, or someone other than the
licensee of a noncommercial educational television station, or general contribu-
tions to the operating costs of a station, shall not be considered as being pro-
hibited by this paragraph.

(e) Each station shall furnish a nonprofit and noncommercial broadcast serv-
ice. However, noncommercial educational television stations shall be subject to
the provisions of § 73.654 to the- extent that they are applicable to the broadcast
of programs produced by, or at tne expense of, or furnished by others, except that
no announcements (visual or aural) promoting the sale of a product or service
shall be broadcast in connection with any program: Provided, however, That
where a sponsor's name or product appears on tile visual image during the
course of a simultaneous or rebroadcast program either on the backdrop or in
similar form, the portions of the program showing such information need not
be deleted.

NOTD 1: Announcements of the producing or furnishing of programs, or the provision
of funds for their production, may be no more than twice, at the opening end at the close of
any program,dexcept that where a program lasts longer than 1 hour an announcement may
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be made at hourly intervals during the program if the last such announcement occurs at
leat 15 minutes before the announcement at the close of the program. The person or orgamd-
zation furnishing or producin 'the program or providing funds for its production, shall be
identified by name only, except that in the case of a commercial company having bona fide
operating divisions or subsidlarles one of which has furnished the program or funds, the
division or subsidiary may be mentioned in addition to or instead or the commercial com-
pany, No material beyond the company (or division or subsidiary) name shall be Included.
Upon request for waiver of this provision, the Commission may authorize the inclusion of
brief additional descriptive material only when deemed necessary to avoid contusln mIth
another company having the same or a similar name. No mention shall be made of any
product or service with which a commercial enterprise being identified has a connection,
except to the extent the name of the prodect or service is the same as that of the enterprise
(or division or subsidiary) and is so included. A repeat broadcast of a particular program
is considered a separate program for the purpose of this note.

NOTE 2: Announcements may be made of general contributions of a substantial nature
which make possible the broadcast of programs for part, or all, of the day's schedule. Sulch
announcements may be made at the opening and.closing of the day or segment. Illl 'liug
all of those persons or organizations whose substantial contributions are man;:og plt,sible
the broadcast day or segment. In addition, one such general contributor may be identified
once during each hour of the day or segment. The p-ovisions of Note 1 of this section us to
permissible contents apply to announcements under this note.

NoTa 3: The limitations on credit announcements imposed by Notes 1 and 2 of thi sec-
tlon shall not apply to program material, the production of which was completed before
January 1, 1971, or to other announcements broadcast beiore January 1, 1971, pursuant to
underwriting agreements entered into before November 80, 1970.

NOTE 4: The provisions of Notes land 2 of this section shall not apply durlrg the broad-
cast times in which "auctions" are held to finance station operation. Credit announcenments
during "auctlon" broadcasts may identify particular products or services. but shall it
include promotion of such products or services beyond that necessary for tile specific aucL.J -
purpose. Visual exposure may be given to a display in the auction area including the under-
writer's name and trademark, and product or service or a representation thereof.

NOTE 5: The numerical limitations on permissible announcements contained in Nr -s 1
and 2 of this section do not apply to announcements on behalf of noncommercial. nonprofit
entities, such as the Corporation for Public Broadcasting, State or regional entities, or
charitable foundations.
[§ 73.621(d) amended d (c) added eff. 6-17-70 & eff. date postponed to 11-30-70; Notes
I , 2 amended And Notes 3, 4 d& 5 added elf. 11-30-70; III (68)-I1]

SEdTION 73.503

§ 73.503 Licensing requirements anl service..
The operation of, and the service furnished by noncommercial educational F.1L

broadcast stations shall be governed by the following:
(a) A noncommercial educational FM broadcast station will be licensed only

to a nonprofit educational organization and upon showing that the station will be
used for the advancement of an educational program.

(1) In determining the eligibility of publicly supported educational organiza-
tions, the accreditation of their respective state departments of education shall
be taken into consideration.

(2) In determining the eligibility of privately controlled educational organiza-
tions, the accreditation of state departments of education and/or recognized
regional and national educational accrediting organizations shall be taken into
consideration.

(b) Each station may transmit programs directed to specific schools in a
system or systems for use in connection with the regular courses as well as
routine and administrative material pertaining thereto and may transmit edu-
cational, cultural, and entertainment programs to the public.

(c) A noncommercial educational FM broadcast station may broadcast pro-
grams produced by, or at the expense of, or furnished by persons other than
the licensee, if no other consideration than the furnishing of the program and
the costs incidental to its production and broadcast are received by the lieencee.
The payment of line charges by another station, network, or someone other than
the licensee of a noncommercial educational FAi broadcast station, or general
contributions to the operating costs of a station, shall not be considered as being
prohibited by this paragraph.

(d) Each station shall furnish a nonprofit and noncommercial broadcaqt serv-
ice. Noncommercial educational PAF broadcast stations are subject to the pro-
visions of § 73.289 to the extent that they are applicable to the bronladcast of
programs produced by, or at the expense of, or furnished by others: hlowever, no
announcements promoting the sale of a product or service shalln be bronadcast in
connection with any program.

NorT 1: Announcements of the producing or furnishing of programs, or the provision of
funds for their production. may be made no more than twice. at the opening andl at the
close of any program. except that where a program lasts longer than I hour an annnnmme-
ment may be made at hourly intervals during the program if the last such announcement
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occurs at least 15 minutes before the announcement at the close of the program. The person
or organization furnishing or producing the program, or providing funds for its produc-
tion, shall be identified by name only, except that in the case of a commercial company
ha ving bona fide operating divisions or subsidiaries one of which has furnished the program
or lunds, the division or subsidiary may be mentioned in addition to or instead of the com-
iwercial coLapany. No material beyond the company (or division or subsidiary) name shall
be included. Upon request for' waiver of this provision, the Commission may authorize the
inclusion of brief additional descriptive material only when deemed necessary to avoid
cunfulsion with another company having the same or a similar name. No mention shall be
made of any product or service with which a commercial enterprise being identified has a
connection, except to the extent the name of the product or service is the same as that of
the enterprise (or division or subsidiary) and Is so included. A repeat broadcast of a par-
tlcular program is considered a separate program for the pupose of this note.

NOTE 2. Announcements may be made of general contributions of a substantial nature
which make possible the broadcast of programs for part, or all, of the day's schedule.
Such announcements may be made at the opening anrd closing of.the day or segment, includ-
ing all of those persons or organizations whose substantial contributions are making
piussible the broadcast day or segment. In addition, one such general contributor may be
identified once during each hour of the day or segment. The provisions of Note 1 of this
section as to permissible contents apply to announcements under this note.

i;orE 3: The limitations on credit announcements imposed by Notes 1 and 2 of this
section shall not apply to program material, the production of which was completed before
January 1, 1971, or to other announcements broadcast before January 1, 1971, pursuant
to underwriting agreements entered into before November 30, 1970.

Noxs 4. The provisions of Notes 1 and 2 of this section shall not apply during the broad-
cabt times in which "auctions" are held to finance station operations. Credit announcements
during "auction" broadcasts may identify particular products or services, but shall not
include promotion of such products or services beyond that necessary for the specific auction

NOTE 5: The numerical limitations on permissible announcements contained in Notes 1
and 2 of this section do not apply to announcements on behalf of noncommercial, nonprofit
entities, such as the Corporation for Public Broadcasting, State or regional entities, or
charitable foundations.
[§ 73.503(c) amended d (d) added -eff. 6-17-70 d eff. date postponed to 11-30-70; Notes
1 & r amended and Notes 3, 4 d 5 added elf. 11-30-70; 111(68)-11]

APPE NDIX B

PERTINENT PROVISIONS OF TIE PUBLIC BROADCASTING ACT OF 13967

"SUBPART B-CORPORATION FOR PUBLIC BROADCASTING

"Congressional declaration of policy
"Sec. 396. (a) The Congress hereby finds and declares-
"(1) that it is in the public interest to encourage the growth and development

of noncommercial educational radio and television broadcasting, including the
use of such media for instructional purposes;

"(2) that expansion and development of noncommercial educational radio and
television broadcasting and of diversity of its programing depend on freedom,
imagination, and initiative on both the local and national levels;

"(3) that the encouragement and support of noncommercial educational radio
and television broadcasting, while matters of importance for private and local
development, are also of appropriate and important concern to the Federal
Government;

"(4) that it furthers the general welfare to encourage noncommercial educa-
tional radio and television broadcast programing which will be responsive, to the
interests of people both in particular localities and throughout the United States,
and which will constitute an expression of diversity and excellence;

"(5) that it is necessary and appropriate for the Federal Government to com-
plement, assist, and support a national policy that will most effectively make non-
commercial educational radio and television service av'ailable to all the citizens
of the Jnited States;

"(0) that a private corporation should be created to facl!it:.!e the develop.
ment, of educational radib and television broadcasting and to afford maximum
protection to such broadcasting from extraneous interference and control.

"Corporation established
"(b) There is authorized to be established a nonprofit corporation, to be

known an the Corporation for Public Broadcasting, which will not be an agency
or establishment of tlhe United States Government. The Corporation E rll be
subject to thie provisions of this section, and, to the extent consistent with this
section, to the District of Columbia Nonprofit Corporation Act.



2139

"Board of Directors
"(c) (1) The Corporation shall have a Board of Directors (hereinafter in this

section referred to as the 'Board'), consisting of fifteen members appointed by
the President, b5 and with the advice and consent of the Senate. Not more than
eight members of the Board may be members of the sarime political party.

"(2) The members of the Board (A) shall be selected from among citizens of
the United States (not regular fulltime employees of the United States) who are
eminent in such fields as education, cultural and civic affairs, or the-arts, includ-
ing radio and television; (B) shall be selected so as to provide as nearly as prac-
ticable a broad representation of various regions of the country, various profes-
sions and occupations, and various kinds of talent and experience appropriate to
the functions and responsibilities of the Corporation.

* * * . * * $

"3Nonprofit and nonpolitical nature of the corporation
"(f) (1) The Corporation shall have no power to issue any shares of stock, or

to declare or pay any dividends.
"(2) No part of the income or assets of the Corporation shall inure to the

benefit of any director, officer, employee, or any other individual except as salary
or reasonable compensation for services.

"(3) The Corporation may not contribute to or otherwise support any political
party or candidate for elective public office.
"Purposes and activities of the corporation

"(g) (1) In order to achieve the objectives and to carry out the purposes of
.this subpart, as set out in subsection (a), the Corporation is authorized to-

"(A) facilitate the full development of educational broadcasting in which
programs of high quality, obtained from diverse sources, will be made avail-
able to noncommercial educational television or radio broadcast stations,
with strict adherence to objectivity and balance in all programs or series of
programs of a controversial nature;

"(B) assist in the establishment and development of one or more systems
of interconnection to be used for the distribution of educational television
or radio programs so that all noncommercial. educational television or radio
broadcast stations that wish to may broadcast the programs at times chosen
by the stations;

"(C) assist in the establishment and development of one or more systems
of noncommercial educational television or radio broadcast stations through-
out the United States;

"(D) carry out its purposes and functions and engage in its activities in
ways that will most effectively assure the maximum freedom of the non-
commercial educational television or radio broadcast systems and local sta-
tions from interference with or control of program content or other activities.

"(2) Included in the activities of the Corporation authorized for accomplish-
ment of the purposes set forth in subsection (a) of this section, are, among others
not specifically named-

"(A) to obtain grants from and to make contracts with individuals and
with private, State, and Federal agencies, organizations, and institutions;

"(B) to contract with or make grants to program production entities,
individuals, and selected non-commercial educational broadcast stations for
the production of, and otherwise to procure, educational television or radio
programs for national or regional distribution to noncommercial educational
broadcast stations;

"(C) to make payments to existing and new non-commercial educational
broadcast stations to aid in financing local educational television or radio
programing costs of such stations, particularly innovative approaches
thereto, and other costs of operation of such stations;

"(D) to establish and maintain a library and archives of noncommercial
educational television or radio programs and related materials and develop
public awareness of and disseminate information about noncommercial edu-
cational television or radio broadcasting by various means, including the
publication of a journal;

"(E) to arrange, by grant or contract with appropriate public or private
agencies, organizations, or institutions, for interconnection facilities suit-
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able for distribution and transmission of educational television or radio
programs to noncommercial educa tional broadcast stations;

"(F) to hire or accept the voluntary services of consultants, experts,
advisory boards, and panels to aid the Corporation in carrying out the lur-
poses of this section;

"(G) to encourage the creation or new noncommercial educational broad-
cast stations in order to enhance such service on a local, State, regional,
and national basis;

"(H) conduct (directly or through grants or contracts) research, demon-
strations, or training in matters related to noncommercial educational televi-
sion or radio broadcasting.

"(3) To carry out the foregoing purposes and engage in the, foregoing activi-
ties, the Corporation shall have the usual power conferred upon a nonprofit cor-
poration by the District of Columbia Nonprofit Corporation Act, except that the
Corporation may not own or operate any television or radio broadcast station,
system, or network, community antenna television system, or interconnection or
program production facility.

"(h) Nothing in the Communications Act of 1934, as amended, or in any other
provision of law shall be construed to prevent United States communications
common carriers from rendering free or reduced rate communications intercon-
nection services for noncommercial educational television or radio services, sub-
ject to such rules and regulations as the Federal Communications Commission
may prescribe.

OCTOBER 15, 1975.
MEMORANDUr M

Re: Amendment to the Copyright Revision Bill (H.R. 2223) adding k tion 118
to provide a compulsory license for non-dramatic works in public brdcavtaing
programs

Text of amendment*
The text of the public broadcasting compulsory license amendment as adopted

by the Senate Judiciary Committee on October 7, 1975, is attached.
Background

Since the licensing of the first noncommercial educational radio and television
stations in 1919 and 1952, respectively, noncommercial educational (public)
broadcasting has been covered by the not-for-profit exemptions in Section 1 of the
1909' Copyriglit Law. It has therefore been public broadcasting's view that the
current copyright law permits inclusion of non-dramatic, literary, musical and
Photographic works in educational television and radio programs *ithout obtain-
ing clearance from or making payments to copyright owners.

Since the beginning of revision proceedings, both houses of Congress have
shown a preference for removing the general liot-for-profit exemptions and sub-
stituting specific exceptions or other special treatment where, after careful anal-
ysis, they appear to be in the public interest. In adopting the Mathias Amund-
ment, the Senate Judiciary Committee has filled a previous gap in the current
Revision Bill for public broadcasting, and with public broadcasting's concur-
rence has provided for royalty payments to copyright holders in return for ready
availability of non-dramatic works. Tlhus a reasonable compromise has beenl
found between total exemption and total non-exemption-in a manner similar to
tihe compu:sery license already provided for phonograph records, cable television
and jukeboxes.
T'he purpose or effect of the public broadcasting compuleory license

The serious dangers in complete non-exemption for public broadcasting are
three-fold. First, much important copyright material would necessarily become
unavailable by reason of unavoidable clearance difficulties. Second, burdensolnle
administrative structures and prohibitive clearance expenses would be ne% ly re-
quired. Third, excessive royalty rates could be imposed because of unequal bar-
gaining strength.

The compulsory license is thus aimed not only at achieving reasonable royalty
rates for public broadcasting, but more importantly at ensuring availability for
program use and reducing the burdens and expense of obtaining access. It would
avoid individual negotiations with copyright owners to secure permissions to use
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individual works, and hence eliminate prolonged delays and substantial adminis-
trative costs. Without the amendment, the number of copyrighted works requir-
ing clearance could easily be in the hundreds of thousands every year, straining
especially the infinitesimal budgets of local stations. Even those scarce resources
would undoubtedly not pass to the copyright holders, but would be dissipated in
needless administrative procedures.

With the compulsory license, public television and radio stations would have
access to nondramatic copyrighted materials without having to undertake the
costs and delays of securing individual permissions. Standard fees for the inclu-
sion of such materials could, in the absence of industry-wide private agreements,
be set by the Copyright Royalty Tribunal already established to handle royalty
fee revisions for other compulsory licenses. Thus, an independent panel would
decide, where the major parties cannot agree, what fair payment should be made
by public broadcasting for the use of copyrighted materials.

Basically, therefore, what the new section provides is similar to the com-
pulsory licenses already in H.R. 2223 for CATV systems (section 111), record
manufacturers (section 115) and jukebox' operators (section 116). It differs
from theLe others in two important respects, however. First, it calls for initial
rate determination by the Copyright Royalty Tribunal. Second, it encourages
the substitution of mutually acceptable arrangements for Royalty Tribunal
determinations. In sunmmary, the public boadcasting compulsory license pro-
vides ample pos88ibility for the success of purely private arrangements-but

;whero they cannot be accontplishcd, provides an objective mechanisn for fair
resolution of disagrcnteements.

N'ced for amtendment
Without the compulsory license, noncommercial educational broadcasting

would be treated exactly the same as commercial broadcasting. But there are
at least four critical differences between commercial and noncommercial
broadcasting:

1. Public television and radio programs use more copyrighted material than
their commercial counterparts. Situation comedies,' cuiz shows, sports programs
do not require significant access to copyrighted materials. Extensive music per-
formances, historical programs, children's programs, informational and cul-
tural programs-often unique to public broadcasting-do. With the increased
use of copyrighted materials necessary for educational programming go in-
creased clearance burdens.

2. Central to the philosophy of public broadcasting is repeated program use.
One or two exposures are maximum in commercial broadcasting, and are almost
unheard of in public television. W'ith' repeated use goes vastly greater clearance
burdens, particularly with the use of music.

3. MIost commercial stations do little, if any, local production which requires
resort to copyrighted materials. Public _broadcasting stations are built upon
local production at large and small producing organizations throughout the coun-
try-not just in Hollywood and New York. With centralized production, com-
mercial television can support large clearance staffs; with dispersed production,
public broadcasting cannot.

4. To serve the functions that Congress and the .American people intend for
noncommercial broadcasting, Its scarce resources should be spent on paying fair
ft:es to the creators of copyrighted materials, not squandered in unnecessary
clearance procedures.

Status of negotiations bctween public broadcasting and copyright holders
At the request of the Senate and House Subcommittees, meetings were held

continuously since last February to attempt to work out a non-legislative' solu-
tion to public broadcasting's clearance and royalty problems. For several reasons,
-such negotiations could not resolve those difficulties:

AlMusic.-The music agencies originally proposed to jointly provide public broad-
casting with blanket licenses for all copyrighted music at rates negotiated on a
periodic basis, with rate disagreements to be subject to separate arbitration
with each music organization. There is still no agreement, however, on the
amount of initial fees and definite disagreement on the necessity for combined
:ather than separate arbitration. More importantly, at least one music agency
has taken the firm position tLat any suclh joint agreemernt would require prior
legisls -ve relief from the antitrust laws.
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'Public broadcasting has indicated its unwillingness to abandon its efforts for
a compulsory license now for a possible antitrust exemption later on. (What if
the antitrust exemption is not ultimately adoptctj I; it is, what if mutually
agreeable arrangements cannot ultimately be reached?) In the absence of a
public broadcasting commitment, the music agencies have declined to go on
with further negotiations on clearances and payments in the meantime-and so
discussions have now been discontinued.

To public broadcasting, compulsory licensing as adopted by the Senate Com-
mittee appears to ie the most direct and least complicated way to handle the
problem. Not only is it consistent with established mechanism in the copyright
law, but it contains an automatic antitrust exemption. Moreover, private ar-
rangements can at any time be substituted for Royalty Tribunal decisions by
virtue of section (a) (2) of the Senate Committee's amendment.

Literary icorks.-In the course of many meetings, the author/publisher or-
ganizations offered, as a substitute for the compulsury license, a so-called clear-
ing office and recommended license form, maintaining that royalties, rights and
access must remain the exclusive prerogative of.authors and publishers. Public
broadcasting has urged that a compulsory license would provide access to ma-
terials without damaging authors, would reduce administrative clearance costs
over a clearing office for publishers, and would, in the end, permit increased
royalties to be paid to authors.

Early on, the publishers organizations emphasized their inability to discuss
rates or other essential 'imensing provisions because of serious antitrust ques-
tions. The authors' representatives also indicated that such matters must be left
to the authors' sole discretion. In the fact of these deficieniesr public broadcast-
ing declined to commit itself to abandonment of all compulsory license amend-
ment efforts, but offered to continue discussions of possible clearance arrange-
ments in the interim. Again, the authors and publishers refused this offer-
and so discussions have been discontinued for some time.

In the face of these antitrust and other problems, to public broodcasting only
a compulsory license appears to offer a practical means of assured access and
reasonable payment among the thousands of individual authors and publishers
concerned.

Photographs.-No discussions have been possible because there has been no
copyright organization or other agency to deal with. No photographer or photo-
graphic agency has so far been involved sufficiently in recent copyright revi-
sion activities to participate in meetings or other discussions.

By the same token, it is virtually impossible to clear the use of photographs
with individual photographers, who usually cannot be found in time to include
the work. A compulsory license would permit use of pictures at fees acceptable
to both public broadcasting and photographers.

CONCLUSION

A public broadcasting compulsory license is a fair and work'able compromise
between a previous complete exemption-unacceptable to copyright holders-
and a total non-exemption-unacceptable to public broadcasting. Accordingly,
the Senate Amendment provides the best opportunity for a reasonable and last-
ing resolution of this problem.
§ 118. Limitation on exclusive right: Public broadcasting of nolndramatic literary

and musical nworks, pictorial, graphic, and sculptural works
(a) Notwithstanding the provisions of section 106, it is not an infringement of

copyright for a public broadcasting entity to broadcast any nondramatic literary
or musical work, pictorial, graphic, or sculptural work under the provisions
of this section.

(b) Phblic broadcasting of nondramatic literary and musical works, pic-
torial, graphic, and sculptural works by a public broadcasting entity shall he
subject to compulsory licensing upon compliance with the requirements of this
section. The public broadcasting entity shall-

,(1) record in the Copyright Office. at intervals and in accordance with
requirements prescribed by the Register of Copyrights, a notice stating
its identity, address and intention to obtain a license undtr this section; and

(2) deposit with the Register of Copyrights, at intervals and in accord-
ce Fwith requirements prescribed by the Register, a statement of account
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and the total royalty fees for the period covered by the statement based
on the royalty rates provided for in subsection (c).

(c) Reasonable royalty fees for public television and radio broadcasts by
public broadcasting entities shall be established by the Copyright Royalty
Tribunal Such royalty fees, may be calculated on a per-use, per-program, .pro-
rated or annual basis as the Copyright Royalty Tribunal finds appropriate with
respectto the type of the copyrighted work and the nature of broadcast use, and
may be changed or supplemented from time to time by the Copyright Royalty
Tribunal. A particular or general license agreement between one or more
public broadcasting entities and one or more copyright owners prior or sub-
sequent to determination of applicable rates determined by, the Copyright
Royalty Tribunal may be substituted for a compulsory licensebrovided in this
section.

(d) The royalty fees deposited with the Register of Copyrights under this
section shall be distributed in accordance with the following procedures:

(1) During the month of July of each year, every person claiming to be
entitled to compulsory license fees for public broadcasting during the pre-
ceding twelve-month period shall file a claim with the Register of Copyrights
in accordance with the requirements- that the Register shall prescribe by
regulation. Notwithstanding any provision of the antitrust laws (as de-
fined in section 1 of the Act of October 15, 1914, 38 Stat. 730; 15 U.S.C. 12,
and any amendments of such laws), for purposes of this paragraph any
claimants may agree among themselves as to the proportionate division of
compulsory license fees among them, may lump their claims -together, and
may designate a common agent to receive payments on their behalf.

(2) On the first day of August of each year, the Register of Copyrights
shall determine whether there exists a controversy regarding the statement
of account or distribution of royalty fees. If the Register determines that
no such controversy exists, the Register shall, after deducting reasonable
administrative costs under this section, distribute such fees to the copy-
right owners entitled, or to their designated agents. If the Register finds the
existence of a controversy, the Register shall certify to such effect and proceed
to constitute a panel of the Copyright Royalty Tribunal in accordance with
section 803. In such cases, the reasonable administrative costs of the Register
unider this section shall be deducted prior to distribution of the royalty fees
by the Tribunal.

(3) During the pendency of any proceeding under this subsection, the
Register of Copyrights or the Copyright Royalty Tribunal shall withhold
from distribution, an amount sufficient to satisfy all claims with respect to
which a controversy exists, but shall have discretion to proceed to distribute
any amounts that are not in controversy.

(e) The compulsory license provided in this section shall not apply to unpub-
lished nondramatic literary or musical works or to dramatization rights for
nondramatic literary or musical works.

(f) As used in this section, the term-
(1) "public broadcasting" means production, acquisition, duplication,

interconnection, distribution, and transmission of educatiuc'ai television or
radio programs (as defined in section 397 of tile Federal Con alications Act
of 1934 (47 U.S.C. 397)) by or for noncommercial educanonal broadcast
stations (as defined in section 397 of the Federal Communications Act of
1934 (47 U.S.C. 397)), except as may be otherwise exempted under sections
110(2), 111(a) (2) and (4), 112(b), and 114(a); and (2) "public broad-
casting.entity" means any licensee or permittee of a noncommercial educa-
tional broadcast station, or any nonprofit.institution or organization engaged
in public broadcasting.

Chapter 8.-COPYRIGHT ROYALTY TRIBUNAL

§ 801. -Copyright Royalty Tribunal: Establishm ent and purpose
(a) There is hereby created in the Library of Congress a Copyright Royalty

Tribunal.
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(b) Subject to the provisions of this chapter, the purpose of the Tribunal
shall be: (1) to make determinations concerning the adjustment of the copyright
royalty rates [specified by] as provided in sections 111, land] 115, 116, and 118
so as to assure that such rates are reasonable and in the event that the Tribunal
shall determine that the statutory [royalty] rate, or a rate previously estab-
lished by the Tribunal, or the [revenue] basis in respect to such rates, [section
111,] does not provide a reasonable royalty fee for the basic service of providing
secondary transmissions of the primary broadcast transmitter or is otherwise
unreasonable, the Tribunal may change the royalty rate or the [revenue] basis
(on which the royalty fee shall be assessed or both so as to assure reasonable
royalty fee; and (2) to determine in certain circumstances the distribution of
the Loyalty fees deposited with the Register of Copyrights under sections 111,
[114 and] 116, and 118.

§ 802. Petitions for the adjustment of royalty rates
(a) On [July 1, 1975,] January 1, 1980, the Register of Copyrights shall cause

to be published in the Federal Register notice of the commencement of proceed-
ings [for the review of the royalty rates specified by sections 111, 114, and 115,]
twith respect to the royalty rates as provided in sections 11t, 115, 116, and 118.

(b) During the calendar year [1982,] 1990, and in each .subsequent [fifth]
tenth calendar year, any owner or user of a copyrighted work whose royalty
rates are specified by this title, or by a rate established by the Tribunal, may
file a petition with the Register of Copyrights declaring that the petitioner
retluests an adjustment of the rate. The Register shall make a determination as
to whether the applicant has a significant interest in the royalty rate in which
an adjustment is requested. If the Register determines that the petitioner has
a significant interest, he shall cause notice of his decision to be published in the
Federal Register.

§ 803. Membership of the Tribunal
(a) In accordance with Section 802, or upon certifying the existence of a con-

troversy concerning the distribution of royalty fees deposited pfirbuniit to section
111, [114,] 116, and 118, the Register shall request the American Arbitration
Association or any similar successor organization to furnish a list of three mem-
bers of said Association. The Register shall conmunicate the names together
with such information as may be appropriate to all parties of interest. Any such
party within twenty days from the date said communication is sent may submit
to the Register written objectlons to any or all of the proposed names. If no such
objections are received, or if the Register determines that said objections are
not well founded, he shall certify the appointment of the three designated in-
dividuals to constitute a panel of the Tribunal for the consideration of the spec-
ifled rate or royalty distribution. Such panel shall function as the Tribunal
established in section 801. If the Register determines that the objections to the
designation of one or more of tht. proposed individuals are well founded, the Reg-
ister shall request the American Arbitration Association or any similar successor
organization to propose the necessary number of substitute individuals. Upon
receiving such additional names the Register shall constitute the panel. The
Register shall designate one member of the panel as Chairman.

(b) If any member of a panel becomes unable to perform his duties, the Reg-
ister, after consultation with the parties, may provide for the selection of a suc-
cessor in the manner prescribed in subsection (a).

§ 804. Procedures of the Tribunal
(a) The Tribunal shall fix a time and place for its proceedings and shall

cause notice to be given to the parties.
(b) Any organization or person entitled to participate in the proceedings

may appear directly or be represented by counsel.
(c) Except as otherwise provided by law, the Tribunal shall determine its

own procedure. For the purpose of carrying out the provisions of this chapter,
the Tribunal may hold hearings, administer oaths, and require, by subpoena or
ctherwise, the attendance and testimony of witnesses and the I,,-duction of
documents,

(d) Every final decision of the Tribunal shall be in writing and shall state
the reasons therefor.
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(e) The Tribunal shall render a final decision in each proceeding within one
year from the certification of the panel. Upon a showing of good cause, the Senate
Committee on the Judiciary and the House of Representatives Committee on the
Judiciary may waive this requirement in a particular proceeding.
§ 805. Compensation of mp:abers of the Tribunal; expenses of the Tribunal

(a) In proceedings for the distribution of royalty fees, the compensation of
members of the Tribunal and other expenses of the Tribunal shall be deducted
prior to the distribution of the funds.

(b) In proceedings for the [adjustment] determination of royalty rates, there
is hereby authorized to be appropriated such sums as may be necessary.

·(c) The Library of Congress is authorized to furnish facilities and incidental
service to the Tribunal.

,(d) The Tribunal is authorized to procure temporary and intermittent serv-
ices to the same extent as is authorized by section 3109 of title 5, United States
Code.
§ 806. Reports to the Congress

The Tribunal immediately upon making a final determination in any proceed-
ing [for adjustment for a statutory royalty] with respect to royalty rates, shall
transmit its decision, together with the reasons therefor, to the Secretary of
the Senate and the Clerk of the House of Representatives for reference to the
Judiciary Committees of the Senate and the House of Representatives.
§ 807. Effective date of royalty adjustment

(a) Prior to the expiration of the first period of ninety calendar days of con-
tinuous session of the Congress, following the transmittal of the report specified
in sectilL 806, either House of the Congress may adopt a resolution stating in
substance that the House does not favor the recommended royalty [adjustmoent]
determination, and such [adjustment,l determination, therefore, shall not become
effective.

(b) For the purposes of subsection (a) of this section
.(1) Continuity of session shall be considered as broken only by a'i ad-

journment of the Congress sine die, and
(2) In the computation of the ninety-day period there shall be excluded

-the days on which either House is not in session because of an adjournment
of more than three days to a day certain.

(c) In the absence of the passage of such a resolution by either House during
said ninety-day period, the final determination by the Tribunal of [a petition for
adjustment] of royalty rates by the Tribunal shall take effect on the first day
following ninety calendar days after the expiration of the period specified by
subsection (a).

(d) The Register of Copyrights shall give notice of such effective date by pub-
lication in the Federal Register not less than sixty days before said da+e.
§ 808. Effective date of royalty distribution

A final determination of the Tribunal concerning the distribution of royalty
fees deposited with the Register of Copyrights pursuant to sections 111 and 116
shall become effective thirty days following such determination unless prior to
that time an application has been filed pursuant to section 809 to vacate, modify
or correct the determination, aDd notice of such application has been served upon
the Register of Copyrights. The Register upon the expiration of thirty days shall
distribute such royalty fees not subject to any application filed pursuant to sec-
tion 809.
§ 809. Judicial review

In any of the following eases the United States District Court for the District
of Columbia may make an order vacating, modifying, or correcting a final deter-
mination of the Tribunal concerning the distribution of royalty fees-

,(a) Where the determination was procured by corruption, fraud, or undue
means.

(b) Where there was evident partiality or corruption in any member of the
panel.

(c) Where any member of the panel was guilty of any misconduct by which the
rights of any party have been prejudiced.
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QUESTIONS AND ANSWERB ON THE MAThIAS ANMENDMIENT; COMPULSOBY LICENSE
FOr PUBIIC BBOADCASTING

Question 1. Won't the Mathias amendment permit noncommercial broadcasters
to dramatize, without permission, a book or short story and therefore prevent the
author from selling adaptive rights to the movies or commercial television?

Answer. No. The most common misunderstanding of the Mathias Amendment
reflected in many letters to senators has been that the Amendment would permit
an author's work to be dramatized without specific permission. The Mathias
Amendment does not cover dramatic works, the dramatization of nondramatic
works or the use of unpublished works. These uses would continue to be subject to
individual negotiation; the author would in no way be hindered from making a
sale of movie or commercial television rights. Subsection (b) of the Amendment
attached makes this explicit. The Amendments would, however, cover the simple
reading or -recital of poems, short stories or portions of a book. Simple reading or
recital will not hinder the ability of an author to sell a work for film or television
dramatization.

Question 2. Even though the amendment does not apply to unpublished or
dramatic works, won't the reading of nondramatic works hurt the author?
Shouldn't the author have the right to refuse permission or charge a price differ-
ent than the price established pursuant to the amendment?

Answer. In the case of noncommercial television, the reading of such works has
been oceurrinig since 1952 without any claims of damage to authors, except to the
extent that authors were not paid by virtue of the not-for profit exemption. Under
the Mathias Amendment, authors will be paid. Moreover, to say that the mere
reading of a story or poem-where it is paid for- will hurt the sales of such story
or poem or other work is not convincing. Indeed, the opposite result will more
probably occur. Furthermore, except for readings of entire works over radio to
the blind, readings which exhaust an entire story are uncommon on radio or tele-
vision. More common are readings of excerpts or shorter works of the classics
which: are done primarily for educational purposes and will promote the works
of that author.

Question 3. Isn't it true that public broadcasting was not exempt from obtain-
ing copyright clearances under the 1909 law? Doesn't the revision bill simply
clarify and make explicit this non-exemption ?

Answer. While there does exist certain doubts about the status of mechanical
or recording rights under the 1909 law, there is no doubt about performing
rights exemption for public broadcasting. With the exception of a brief period
in the sixties, public broadcasting as a general practice has not cleared ccpy-
righted material. No court decision has ever been rendered holding that non-
commercial educational broadcasting was subject to copyright liability for the
broadcast or nondramatic works. As a practical matter, public broadcasting
entities do not now clear and pay for copyrighted materials. This would change
radically under the Revision Bill.

Question 4.. Doesn't the Mathias amendment result in copyright holders
unfairly subsidizing public broadcasting

Answer. Categorically not. As stated by Senator Mathias when the Amendment
was introduced: "The aim of the public broadcasting compulsory license pro-
posal is to establish a viable mechanism for simplified copyright clearances and
for appropriate royalties payments with a minimum of operational delays and
administrative expense. It is not intended in any way to avoid fair payment
of copyright royalties to authors and publishers for use of their works."

Royalty rates would ultimately be established by the Copyright Royalty
Tribunal which would listen to the arguments tf both sides and determine a fair
rate. This mechanism would be used only if the ,arties themselves failed to
agree on a fair rate. There is no evidence that suce rates- would be lower than
those which would be privately negotiated.

Question 5. Doesn't the Mathias amendment deprive the author or composer
of lis or her most basic rights under copyright-the right to refuse permissionL
to someone to use his or her work?

Answer. The 1909 copyright law has for many years allowed nonprofit users to
ue materials on non-commercial educational broadcasting without securi.lg
permission, and the interest of copyright holders has overwheliingly been in
payment for use rather than prohibition of use. There has always been in the
Copyright Act a balancing betm een the public interest in available .use against
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the private interest in monopoly control. This balancing of interests is central to
the copyright law and was best described by the Supreme Court in Twentieth
Century Music v. Aiken: "The limited scope of the copyright holder's statutory
monopoly, like the limited copyright duration required by -the Constitution, re-
flects'a balance of competing claims upon the public interest. Creative work is
to be encouraged and rewarded but private motivation must ultimately serve the
cause of promoting broad public availability of literature, music and the arts."

Question 6. Why does public broadcasting not request -the establishment of a
statutory rate as in the other compulsory licenses in the bill?

Answer. Public broadcasting is willing to leave rate setting to a panel of
professionals rather than ask Congress to.get into this difficult area. Moreover,
it recognizes that rate establishment in this complicated and difficult area must,
of necessity, take a great deal of additional research and consideration involving
detailed presentations on both sides ,I for which copyright revision should
not be postponed. Public broadcasting: nerefore willing to abide by the decision
of a panel of unbiased professionals, .ather than argue about levels of royalties
before Congress.

SILVER'SPRINGS, MD., July 7,1975.
Hon. ROBERT W. ASTENMEIER,
.House Office Building, Washington, D.C.

IEAR CONGRESSMAN KASTENMEIEB: On the advice of-your staff member, Mr.
Herbert Fuchs, I am reiterating my letter of Sept. 2, 1974, with which I asked you
to consider including some provisions into the new copyright law to protect
armorial bearings. Since you failed to call me for one of your hearings, despite
your letter RWK :hfg of Sept. 6, 1974, I am respectfully requesting that the
enclosed presentation be included into the hearing records. In fact, I would very
much appreciate it, if I would receive a copy of this part of the record once it is
published.

Present procedures to copyright coats-of-arms are inadequate. Yet, these
symbols of nobility of spirit, integrity and family coherence desperately need
protection. They are a form of our cultural inheritage worthy of your concern,
because they are a part of our civilization that reaches as far back into the,
past as to be a link with the totems painted on the walls of caves by early man.
You would become the hero of thousands of people, if new special provisions
would allow them to forego begging foreign heraldic authorities to register their
assumed arms. You would also prevent many more thousands from getting
cheated by those unscrupulous opportunists running the "heraldic mills."

I take the liberty of including some background material with my presentation
and hope that it will find your interest. If a ou should have any questions, I would
be glad to try to provide you with the correct answers.

With best wishes, I remain
Sincerely yours,

WALTER ANGST.
Enclosure.

Suggestions re. S. 1361 by Walter Angst, Heraldic Artist To prevent-as it is
possible today-that someone can usurp armorial bearings (see glossary), copy-
right them, and then defend them in a court of law against the rightful owner,
the following provisions ought to be incorporated into the new law:

An applicant to register a claim to copyright a coat-of-arms must furnish
incontestable proof that he is entitled-either by inheritance through the direct
male line, or by assumption via a genuine new creation only-to the blazon (see
glossary) he submits for protection, testifying in both instances under oath as
to the accuracy of his claim and the validity of the sources quoted. If he is
fourd lacking adequate proof that he is entitled to the blazon submitted, the
appllcation ofnr copyright shall be refused. If he is found, by due process of law,
guilty oe perjiur, he shall be punishable under law. If he is found, by due procass
of law, guilty of usurpation of someone else's blazon, or emblazonment klee
glossary), he shall be punishable under law.

Any new creation of arms (see glossary) submitted for copyright protection
shall be:

1. Heraldically correct, i.e. obeying all major rules of good heraldry, but
esp'ecially;

2. Without infringement on anyone else's arms;
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3. Unmistakenly identifyingtthe armiger;
4. Unique;
5. Heraldically stylized in its emblazonment;
6. As simple as possible;
7. Recognizable at.a glance, at a reasonable distance;
8. Symbolically meaningful;
9. Artistically satisfying;
10. A unit in style, and also reflecting national origin;
ill. Adapted to the medium used to depict them; and
12. Described by a "blazon", i.e. the universally recognized ancient technical

language of heraldry, which is as precise as a chemical formula and which has
not basically changed since the 16th century.

Protection by copyright of new arms shall not be construed as an intent to
encroach upon the rights of an armiger whose existing arms are unwittingly
duplicated: If two identical claims are contested in a court of law, the lossing
party shall be compelled to suitably "difference" (see glossary) its arms before
they can be copyrighted anew.

Copyrights for armorial devices must cover both the blazon and the individual
emblazonment, due to the peculiar nature of heraldry. Thus, proper protection
requires a new category, a separate form, to register a claim to copyright an
armorial achievement (see glossary) in all its many possible manifestations,
such as an assumed, newly created coat-of-arms, flag, armorial banner, seal, letter-
head, Ex Libris, badge, etc. This category must allow protection of varying
depicitions in differing media of the same blazon, but each needing individual
designing according to the medium used: the same basic design, adapted to the
rect:.ngle of a flag, the rounded of a seal, the triangle of a shield, the confines of
an Ex Libris, etc. must be covered by the same claim.

Such copyright'should be coterminous with the life of the registrant. Due
to the nature of arms (they are really synonymous with a surname), the
limitations on the duration of copyright protection as applied for works of art are
not appropriate. The protection should be infinitely renewable by heirs upon
proof of inheritance-for each heir's lifetime in each case.

Armorial devices or heraldic insignia shall be considered to be those that are
traditionally included within the gamut of the Law of Arms (as part of Common
Law jurisprudence), not provided for under the Act pertaining t, trade-izarks
and use-marks. The Law of Arms shall be interpreted by the Court having juris-
diction (U.S. District Court), which may give such regard to the Law of Arms
of England, Scotland, Ireland, or any other relevant jurisdiction, as practiced
at the present day, in the same fashion and according to the same customs as
the practice in other Common Law jurisdictions is regarded in causes tried at
common law by courts of the United States. Therefdre, the products-usually
fraudulent in their correctness of research, as well as their heraldic and artistic
qualities---of those well known mail-order houses (heraldic mills), that peddle
their many. copies of usurped coats-of-arms to everybody with the appropriate
same surname and thus fleece the uninformed American public of enormous sumis
annually, cannot be considered admissible for copyright prottction. (MIost of
their listings are in the public domain anyway, even when they are rendered
incorrectly.)

In -cases where the heraldic character of a device is uncertain, and for advice
as to the practices observed in the heraldic tradition, the Court shall have re-
course to a lay assessor learned and knowledgeable in these matters, to be
appointed by the Court. One permanent assessor should be an official of the
Copyright Office of the Library of Congress. .unctioning as the "Herald of the
United States."

This official should have the power to make rules and regulations and 'final
determinations as to what is admissible into the heraldic copyright register, as
well as specific authority to.maintain a register of approved or certified heraldic
artists and researchers. In, the event of conflict between entries in the normal
registers of trade- and use-marks maintained by the Patent Office, and entries
in the Copyright Office's Heraldic Register, the judgment of this official should
prevail. (Fictitious example: Thus, should the State of Maryland seek to reg-
ister as a trademark the- entire achievement of Lord Calvert, as a descendent
(and, heir to the peerage) seek to register by copyright the arms 'and peerage
appurtenances the State now uses in contention, some authorlt3 should exist
to give the blood heir precedence-over the usurping government agency.)
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GLOSSARY

armiger: one who possesses armorial bearings
armorial achievement: the total armorial display including the exterior decora-

tions
armorial bearings: a coat-of-arms of any person, or-body corporate who is

armigerous, i.e. who has the right to bear such a heraldic device
arms: a coat-of-arms
blazon: a concise and complete verbal description of a coat-of-arms according

to a set of rules, which allows a competent heraldic artist to accurately depict
it without ever having seen it. The blazon is the deciding factor in establishing,
rendering and preserving any coat-of-arms in all its variations.

dtfference: additions to a coat-of-arms to distinguish between the various per-
sons, or branches of houses who are entitled to wear them. There are marks of
difference-for cadency, distinction, bastardy (marshalling) augmentation, adop-
tion and mourning.

emblazonment: graphical depiction in colors of a coat-of-arms. The same arms
emblazoned by different artists will look slightly different, although each artist
faithfully abides by the blazon, because the same blazon can be rendered either
timidly, or boldly, either conventionallzd, or stylized to the point of fracturing
the forms, either ugly, or beautiful in its proportions, either copied, or innovative,
etc. Moreover, arms can be emblazoned in painted, pr.inted, photographed, en-
graved, carved, embroidered, sculpted, etc. form, and each time the emblazon-
ment will vary in its character.

law of arms: the corpus lex heraldica governing the use of arms, containing
the rules, regulations and customs observed by both heralds and armigers; (for
instance: armorial bearings are heritable property; their inheritance is patri-
linear and by primogeniture).

lew creations of arms: any American, as a free, ultimately selfgoverning citi-
zen of a sovereign republic, has the undisputed prescriptive right to assume
arms, as long as they conform with the 12 points stated on pg. 1 & 2.

CBEDENTIALS

In a professional field that is unregulated by law, that has no universally
acknowledged standards, that requires neither licensing, nor registration of its
practitioners, and for which there is no formal education, nor degree, it is very
difficult to present credentials of qualification. All I can document is the follow-
ing, and since there is no one else to speak for me, I must do it myself. Thus,
I beg your indulgence for my immodesty.

I am a practicing heraldic artist with a reputation for delivering outstanding
quality-work, for professional integrity, personal honesty and unusual creativity.
For 40 years now, I am a scholar of heraldry, vexillogy, onomastics, sigillog-
raphy, symbolism, genealogy and iconography. I work in a dozen languages, in-
volving state-, communal-, guild-, family-, and ecclesiastic heraldry.

Besides writing the only regular question-and-answer column for heraldry in
America (Breviarium Heraldicum) for the last seven years, I had a number
of articles published concerning principal issues and pioneer efforts, which
have found international acclaim as well as controversy. I have instructed
various classes in heraldry and vexillology, notably the first one ever to, be
given for the Smithsonian Institution. In fact, I am functioning as this insti-
tution's unofficial consultant in these fields, and I continue to lecture on these
artful sciences (or scientificarts). I have exhibited my work and have appeared
on radio and TV.

My clients include not only ordinary citizens, but also a President of the U.S.,
a Supreme Court Judge, a U.S. Senator, a Congressman, the U.S.. Navy, and
various other organizations. My specialty is the creation of new designs for
armorial bearings by expressing modern ideas with ancient, as well as newly
invented symbols. My work, which is strictly individual, encompasses not only
paintings-on a special parchment-paper, wood, cloth, glass, or leather-but also
wood-, and leather-carvings, marquetry, stained glass, embroderies, 1Uthopanes,
furniture decorations, and engravings. I am currently working on aa ilustrerfed
book about the unique Heraldry of Switzerland.

Publication.: "An Armorial Banner for President Kennedy" in: The Augustan,
vol. X, no. t. l ugust 1967.
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"Breviarium Heraldicum", bimonthly column on advice, opinion & com-
ment, in the Genealogical Acorn, the Augustan, Forbears, from February 1968-
Spring 1974.

"Some Aspects of Heraldry in Switzerland" in: Genealogy & Heraldry, vol I,
no. 2, April 1968.

"Goriuan Genealo.ical Symbols" in: Genealogy & Heraldry, vol. I, no. 4,
October 1968.

"Commentary by fWalter Angst", ditto, both issues.
"Arms of Americans of Swiss Ancestry" in: Gt.ealogy & Heraldry, vol. II,

no. 1, Spring 1969.
"The Pelinicus, a New Heraldic Sea Monster" in: The Augustan, vol. XIII,

no. 1, January 1970.
"Pentasexual Herald,;y"in: The Augustan, vol. XIII, no. 6, November 1970.
"The Flag of 'Helping Hands'" in: Report of the Third International Congress

of Vexillology the Flag Bulletin, vol. X, no. 2-3, Spring/Summer 1971.
"Heraldry Help!" in: Forebears, bimonthly question-and-answer column,

years 73 and 74.
"Heraldry in a Republic" in: Forebears, book 2, vol. XVI, no. 2, April 1973.
"Heraldic Plan for Redesign of the State Flags" in: Smithsonian,, ol. IV, no. 4,

July 1973.
"Sovereignty, Identity, Morality" in: Forebears, book 5, vol. XVII, no. 1,

Summer 1974.
"A Banner at Its Best" in: Maryland, vol. VII, no. 1, Spring 1975.
"The Heraldry of Switzerland", embellished with history tradition & folk-

lore with 400 drawings; book in preparation, publication undetermined.

[From Forebears, Spring 1973]

ESSAY: HERALDRY IN A REPUBLIC

(By Walter Angst)

The following article is presented as a contribution to the continuing dis-
cussion of U.S. heraldry in general (see XV:4, "Thoughts Pertaining to U.S.
Heraldry") and fraud in heraldry in particular (see XV :4, "Committee Against
Frau(c in Heraldry"). The author has asked that it be noted that this article
was written and sent prior to receipt of the last issue of tlie journal containing
the reprint of the article by Barnes and Koepnick ("A Federal Heraldic Au-
thority for the United States of America", XVI:122-23).

Most people today know very little about heraldry. If they actually know the
term, they equate heraldry with a superfluous, slightly silly, antiquated, stuffy
frill that has something to do Nith royalty and nobility, and relegate it to the
dusty attics of'the ones whom they'think pretentious.

It seems to me that most U.S. citizens who are knowledgeable about heraldry
contribute unwittingly to this attitude of disdain with wvhich heraldry is being
held by the unitiated, by consistently overlooking one important aspect of the
art: the fact, that heraldry in a republic is, and must be, different (but is
not any less!) from the one in a monarchy. They are transfixed in their orien-
tation to taking most of their clues from those heraldic jurisdictions only, ,which
are ruled by a princely sovereign, a king or queen.

Most U.S. heraldists are so firmly steeped in their beliefs that only those arms
are.acceptlble as genuine which have been granted by a royal sovereign: thMy
begin to "swim" when they are confronted with the:need for a new heraldic
creation, i.e. assumption of arms. In their opinions, such are permissible only if
confirmed by an officer duly appointed by a royal person, even thohgh this person
may not hold de facto (nor even doe jure) power ever the "subject" in question
who wishes to assume arms. but who may happen to live in a territory once held
by anpredecessor of the royalty.

For the purpose of establishing an accepted, healthy, regulated heraldic tradi-
tion in the United States. all this is really unnec'ssary. In fact, for, a free citizen

r of a sovereign republic, to beg a royal officer of a foreign nation for permission
to bear arms is rather ludicrous! We don't really need to, because there is a
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nobility which is much older than the one conferred by any royal "fountain of
honor": the original nobility.

Original no' ;:.y was based on three premises: A man had to be free born;
he had to oN .n ,rd; and he had to be able to provide military service to his
sovereign. Thutl he was an armiger. (Robert Gayre of Gayre and Nigg, The
Nature of Arms. Oliver & Boyd, Edinburgh, 1961. Chapter 1.)

Moreover, throughout histoi y, people who were sovereign, i.e. who held actual
political power to govern (in theory and in fact) a territory, were considered
to be entitled to grant arms. This pertained not only to princely sovereigns, but
to republics as well, where this granting power usually was delegated.

In a republic the concept of classical nobility based on feudalism makes no
sense at all. If a citizen of a modern republic, that expressly excludes the privil-
edges of birth, title, rank, and theoretically of possession, wishes to use armorial
bearings, he really has logically only one choice: to derive his status, not by the
grace of either an Imaginary or a foreign princely sovereign, nor from any
feudalistic values, but from the concept of original nobilit.y. '
- With his coat of arms he expresses neither privilege of birth, nor title, nor

rank, nor possession, and in the case of assumption of arms, not even of his
succession in a genealogical chain, but simply his dedication to principles of
chivalric, civilized conduct, his pledge to the "nobility of spirit" and nothing else,

Of course he also establishes a tradition for his children and his children's ehil-
dren, who might come to know their arms even before they learn to tell time.
HIe thus sets a standard of high values for the future, that have really nothing
to do with any arrogant claim to the glory of deeds which might, or might not,
have been performed a long time by people who might, br might not, be actually
related to his family..

There is a historic precedent for all of this,: Switzerland, which never was a
monarchy. In Switzerland, where people always ruled themselves, the heraldry
of the cantons, the communities, the guilds, the ecclesiastics, and the families, is
today stilll more alive, more widespread, and more beautiful (because simpler)
that. in most monarchies. The right of the citizen to freely assume arms is based
on the original nobility, which has remained unchanged: a Swiss is free-born, he
owns land, either privately or communally, and he most certainly has always
been able to provide military service to his sovereign, his "home community."

Now, we citizens of the United States are free born. We own land, either
privately or communally.-,the Federal lands belong to all of us-and we are able
to provide military service to our sovereign, the Republic of the United States.

We live in an independent state. Admittedly, we gained our sovereignty by an
act of rebellion against a legitimate ruler. That does not change the fact that
we are ruling ourselves, albeit in an increasingly indirect way. Unless we want
to return the United States to the rulership of the British Crown, we must admit
therefore that we U.S., clti'.ens are in a position to assume arms. We are our own
"fountains of honor." Naturally, we need a regulatory agency to do that effi-
ciently.

-I realize that for some of my colleagues, this is heresy, but if we heraldists
would look more to the shiny example set by our ancient sister Republic of
Switzerland in the use of heraldry, instead of being hypnotized by our fixation
with the heraldic customs, of the monarchies, we would have an easier time to
convince our fellow citizens of the need to protect, regulate and develop heraldry
in this country.

If we claim original nobility and our being a part of a sovereign people as , ae
basis for having the right to assume arms, we are not cnly free to establish o.
own rules for a kind of heraldry suited to our Republic, we also must set cleai
standards: when we assume arms, we must at thesovme time assvme, voluntarily
andi,without reservations, the wlllingneE' to demonstrate, day by day and with
all our neighbors, that our being armigerous obligates us to a conduct cf personal
integrity, honesty and civility; to ivhat I call "nobility of spirit;"

Por heraldists, this includes an aspiration to a high level of profes,,Aonmlism-
of ethics of expertise. It includes the, policing of 'odr own fields of endeavoms.
It includes the elimination of the shysters who. unscrupilously prey on the ignor-
ance and greed of the uninformed. This, however, cannotlbe done by a committee
againstfraud alone: no amount of letter writingswill induce hardboiled, cynical
businessmen to cease and' desist from making a fast buck off those among the
public who are ignorant and greedy enough to want "their family-crest" for a few
dollars from some mail order firm.
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The time has come for us to earnestly consider working for the establishment
of an official, Federal certification of heraldic artists. By this I mean not merely
a licensing, but a certification based on xrgorous professional standards enforce-
able in a court of law. This requires Federal .legislation which outlaws the foul
practices of those business-minded people who exploit the heraldically unwary:
Federal legislation, which sets up a nationwide non-commercial. (although self-
supporting) scientific clearinghouse for armorial bearings, ultimately responsible
to Congress, that is empowered by law to check, register, and protect new assump.
tions of arms, as well as safeguard the legitimate rights and interests of heraldic
artists.

In my opinion, nothing less will do, as a first step, to drive the "heraldic .alls"
out of business.

It is clear to me that such legislation is very hard to obtain. It is also clear to
me that it will remain utopic to attain, as long as a majority bf heraldists are
caught up in the indulgence of nostalgic admiration of all things monarchic only,
instead of actively considering the harsh necessities of modern life in a republic.

SOVEREIGNTY, IDENmTY, MoaLITY

(By Walter Angst)

Xs a supplement t0 Mrs. Diane Hartung's, essay ("Heraldry in the UJnited
States", Book four, pg. 502), I would like to contribute a few more thoughts to
the ongoing discussion of the complex problems of regulating, protecting and
developing our ancient scientific art in an egalitarian society.

The only practical approach that will lead us nearer to a clearing of the
heraldic wilderness in the U.S. must be sought in the adherence to three princi-
ples: sovereignty, identity and morality.

As I have tried to point out in my own essay ("Heraldry in a Republic," Book
three, pg. 183), we have, as citizens of a sovereign republic, the unquestionable
right to assume arms. We may copyright our assumptions, and I have for years
induced my clients to do so. Moreover, I have'had a number of fruitful discussions
of the technical problems involved with the Head of the Art Section in the U.S.
Copyright Office, and I believe that an expansion of the law to include a specific
category to copyright new coats-of-arms should be relatively easy to accomplish.

I might add that-in my experience it is important to copyright both the blazon.
and the emblazonment at the same time. So far, the best way, to do this, is to
consider the achievement as an illustrated book and proceed accordingly.

As we know, this alone is, however, not enough to either regulate or protect
armorial bearings in general. It would seem that a possibility to further our. aims
is given by the fact that the U.S. Constitution permits the States to, retain all
those sovereign rights that are not explicitly claimed by, the Federal government.
Thus, for example, a bill passed both Houses of the South Carolina Legislature
in 1972, stating that the Common Law of England is~continuing in full. force in
that State. Mr. James Haynsworth, Esq. of Columbia, with whom I correspond
about this, observed that the English Law of Arms is part of the Common Law
and therefore would be applicable in South Carolina. Coat armor could be con-
sidered personal property under that law and should be protected by the courts
of his State.

I am sure that similar conditions exist in other States. We only ,need to find
legislators, or a state attorney general, sympathetic to our cause who will guide
a State governmert hito assuming. - responsibility for registering, or 'even-
g-o-ting arms. The norm for granting arm., has already been established in the%
allcient customs ef medieval republics: Traditionally, the holding: of a umblic
office of trust was considered to ennoble a person and thus entitled him to'use a
coat-of-arms. This concerned elected- officials, commissioned officers of the army
and navy, specialists appointed by the styereign (which could be-a Guild holding
political power), and certain highly estebmed professionals, such as surgeons.

It must be kept in mind, however, that this category concerns not noble arms
in the classical sense, but burgher, or patricianarms. It is a fallacy to think that
these are "less in value" than "noble" arms. They are simply different and truly
appropriate to a republic; especially, since it is debatable whether or not.modern
arms granted by an officer of a Monarch are still ennobling the one who pays the
,stipulat d fee and "proves" descent from a former subject of this particular sov-
ereign. The College of Arms' in London, for instance, considers their grants of
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arms to Americans as "honorary," and. I seriously doubt whether they can thus
be judged "noble" according to the ancient Law of Arms.

In any case, arms granted to an American by a foreign heraldic authority-not-
withstanding an exorbitantly high price paid for the prestige-have act. ally
considerably less protection than assumed arms that are copyrighted under U.S.
law. '

A further practical and simple avenue for the registration and protection of
arms is given under other than English jurisdiction. This has to do with a person's
identity, as expressed in his surname. Again, precedences for this have already
been established in the republics on the continent. All we have to do is to treat
a coat-of-arms the same as a surname, i.e. as personal property, protected in a
court of law.

It should not present an unsurmountable obstacle. t include into the Civil Code
a paragraph that would consider a coat-of-arms and its use a "sign of a personal-
ity" and thus be regarded in law as one of the civil rights of a natural person,
or even a corporation. At present, a person who is unjustly injured in his personal
affairs may sue fpr the elimination of the interference. He should also be able to
sue for his civil right, if he is contested in the bearing of his name, or-which is
the same-in the use of his coat-of-arms, which identifies him. Once armorial
bearings are legally equated with a surname, it ought to be easy for one who is
injured because another one is usurping his shield, to sue for the abstention of
such arrogance, and by proven guilt, for compensation.

This, however, would not fall under English Common Law. and would have to
be considered a specifically U.S. legislation, because surnames actually do not
exist legally in England. (Names there are subject to Canon Law, which stems
from.a time when people had first names only, and this has never been changed.)

Also, the time has come to formulate some specific guidelines for armigers and
heraldic artists that are tailored to the situation in a sovereign republic. It might
interest the reader what the Cantonal State-Archives of Zirich, Swvitzerland,
published in 1946: Grundsiitze der Wappenfiihrung.

1.* The arms of an extinct family shall not.be appropriated and borne undiffer-
enced by anyone.

2. The coat-of-arms of a flourishing family shall be borne undifferenced only
by this family. If the sphere of armigers entitled to, a particular shield is not
stipulated by tradition, the right to bear it must be proven incontestably.

3. A family beariing traditional arms, which are found to belong to another
family, may continue to do so if it cannot justly be expected to discontinue them;
however, a distinct difference of the arms is recommended.

4. A family which cannot find a coat-of-arms belonging to it, has the right to
a new creation The new achievement shall-be differenced in tinctures, metals and
charges from the armorial bearings of families with the same surname, but not
of the same tribe. The one who creates a new shield has the right to determine
the sphere of its bearers.

5. A gentlehman of the same tribe as an armigerous family, -but according to
these principles'not entitled to beoar its arms, may create similar arms. An under-
standing between the two families is desirable.

Moreover, I feel compelled to reiterate the urgent need for us to stipulate a
standard by which newv armorial creations should be judged, such as I enumerated
in The Augtustan of July-August 1971 (Vol. XIV, No. 4, "Breviarlum Herald-
icum") Before any arms be registered by a future heraldic authority duly em-
powered to do so by law, they ought to be measured against the 10 conditions set
forth in that particular Breviarium mentioned. Without a standard, we may well
copyright arms, but we will never -successfully register them to be useful for the
serious scholar.

All such practical approaches will vie of no avail, of course, if the question of
-morality is neglected. Can you imagine a "heraldic mill" subscribing to such prin-
ciples as those mentioned above? These are minimal conditions, and we have to
insist that people involved with heraldry niot only know what they are doing,
that they are, true professionals. We must expect more: the armigers as well as
the artists, and the future functionaries needed to register, grant and protect
U S. arms, must display a strong dose of chivalric attitude. They must meet quali-
fications which make them behave in a truly -ivilized manner and have absolute
integrity of character.

I doubt very strongly that those business people now involved in the unethical
practices of running "heraldic nmills" will ever be brought to- the point of such
honorability just by friendly persuasion that they would voluntarily give up their
deceptions. It is'inllerently impossible to deliver au outstandiig product that de-
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mands extrqordinary knowledge, research, dedication, skill, and an enormous
amount of diligent, painstaking, honest wbrk for just two or three dollars. I do
not deem it possible to make a compromise with the mail-order houses by educat-
ing them, because at the root of their commercial excesses is not their unfamiliar-
ity wit 'heraldry, but their intentto make a "fast buck" by their willingness to
exploit the ignorance of their customers. True, creative heraldic art cannot be
computerized.

Therefore, we need legislation by -those States that are willing to assert their
own sovereignty, which will outlaw the willfuiil deception in heraldic matters.
Even better, we ought to work for the -acceptance of Federal heraldic responsi-
bilities and standards by an independent institution responsible to Congress, like
the Smithsonian, which doesn't need any special introduction or recommendation.

To arrange for a separate category in the present copyright procedures, com-
parable to the existing categories, which would enable every armiger to easily
protect his assumption of arms, is a necessary first step-but it is not enough.
Copyrighting arms is not 'tantamount to setting up a register that could be used
by researchers. It is merely filing a claim to type of protection that is not auto-
matic: any violation of a copyright has to be litigated in court by'the copyright
holder, at his own initiative and expense. The copyright office has neither the
trained staff, nor the inclination to screen any blazon for accuracy and veracity,
to watch out for heraldically incorrect emblazonmient, duplication, or usurpation.
This must t2 done by an independent, noncommelcial clearing house with the
power of'the law behind it; especially, since heraldry encompasses not just family-
arms, but also flags, business insignia, community-arms, seals, state- and similar
emblems.

ASSOCIATION Or, AIMERICAN PUBLISHERS, INC.,
Vashington, D.C., October 6, 1975.

Hon. RonERT WV. IGASTENIEIE,
Chairman,
Subcomi 'itt-e on Courts, Civil Liberties and the A dministration of Justice,
U.S. House of Representatives,
Washington, D.C.

DFAR CONGRESSMAN iKAsTENrMEIER: When I testified before your subcommittee
on September IS, 1975 on the subject of proposed exemptions for the blind and
the deaf, I said that this Association wished to make clear its belief that blind
and deaf people are deserving of special consideration. At the same time, I in-
,formed the subcommittee that we would reserve our position on specific language
until the amendments under consideration were more precisely identified.

I am now in receipt of a copy of a letter to you from the American·Council of
the Blind, dated October 2, 1975, which proposed a specific amendment to Sec-
tion 110 (8). The language is as follows:

"(8) performance or the reading aloud (whether in person or by phonorecords)
of books and other literary works, musical scores, instructional texts, specialized
·iaterials and other printed matter in the course of a noncommercial broadcast

service specifically designed or presented for blind or otheir handicapped persons
(whoare unable to read normal printed material as a result of such limitations)
on any subsidiary radio carrier authority or cable transmission. Provisions of
-this subsectidn shall apply to noncommercial telecasts specifically designed for
the aural handicapped."

We can fully'support the language of this proposal, and we urge its-adoption
by the subcommittee.

Sincerely,
TowNSEND HOOPES.

LAW OFFICES OF'
WEISMAN, CELLER, SPETT, MIODLIN & WERTHIEILMER,

Washington, D.C., December 24,1975.
HERBERT FUCHS,
Coutnsel,
House C0ommittee on. the Judiciary,
Rayburn Hoouse Office Building,
Washington, D.C,

DEAR HERBB: 1Enclosed is a coppy of a 'lel from Tom Brennan to Bernard
Korman, General Counsel, ASCAP, dated DeL..Laber 18, 1975 concerninglthe GPO
omission of one page from S. Rept. No. 94-473.
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Also attached is a copy of omht.initted page which,.according to'Tom Brefinan,
will be inserted in the Congressional Record when 'the Senate considers' S.'22.

Sincerely,
BENJAMIN 'L. 'ZELENKO,

Enclosures.
U.S. SENATE,

COMf3ITTEE .ON THE JUDICIARY,
SUBCO[MMITTEE ON PATENTS, TRADEIMARKS, AND COPYRIGHTS,

WTashington, D.C.,.December 18, 1975.
Hon. BERNARD KORMAN,
General Counsel, ASOAP,
New York, N.Y.

DEra Mn. KORMfAN: I have your letter of December 9 concerning the absence
from Senate Report No. 94-473 of any discussion of clauses (5) through (S) of
Section 110 of' S. 22. Discussion of these clauses does appear in the official orig-
inal copy of the report filed in the Senate by Senator MIcClellan. Because of aln
terror in the Government Printing Office, ole page of copy was not included in

e printed report.
I am enclosing a xerox copy of the omitted page, showing the printer's marks.

This cdmmentary represents the interpretation of the Senate Committee on the
Judiciary of clauses (5) through (8) of Section 110, and is part of the-ofilcial
report on S. 22.

In order that the commentary on these clauses may be generally available, I
anticipate that Senator McClellan will insert the omitted page in theCongres-
sional 'Recvrd' at the time of Senate consideration of S. 22. I trust that this
Inforniation is responsive to your inquiry.

Sincerely,
THOMAS C. BRENNAN,

Chief Counsel.
Enclosure. ,.

The provision also provides that if thereis an admission charge the copyright
owner' may prevent a public performance of his Work' under this provisio, 'by
serving'a notice stating his objections at least seven days in advance.
Mere reception in publio

Unlike the first four clauses of section 110, clause (5) 's not to any extent a
counterpart 'of the "for profit" limitation of the 'present statute. It applies to
performances and displays of all types of works, .and its purpose is' to exempt
from copyright liability anyone who merely turns on, inma public place, an'.d ordi-
nary radio or television receiving apparatus of a kind commonly sola to members
of the public for private use.

The basic rationale of this clause is that the secondary use of:;he transmis-
sion by turning on an ordinary receiver in public is' so remote and mininial that
no further liability should be imposed. In the vast majority of thehe ciises ho
royalties are collected today, and the exemption should be made ex'plicit in the
statute.

While this legislation has been under consideration in the Congress, the Fed-
eralcourts have considered several issues relevant to this exemption in the con-
text of the Copyright Act ot 1909. This clause has nothing to do with cable tele-
vision systems'and is not intended to generally exempt performances or displays'
in commercial establishments' for the benefit of cufstomers or 'employees. Thus,
thi. exemption would notapply'where broadcastsare- transmitted by means' of
loudspeakers or similar devices in such establishmeIts as bus terminals, super-
markets, faet,.:ee., and commercial offices, department and clothing stores; hotels,
restaurants and quick-service food shops of the type involved in Twentieth. C(ni-
turyll usio. orp. v. Aiken. The exemption would also be denied in' any case
where the audiencelis charged directly to see or hear the transmission.'
AgrlcUlturdl fairs8

Clause (6) provides that the performance of a.nondramatic imusical work or
of a sound recording in the course of an annual agricultural or io6titultural
fair or' exhibition conducted by a Government body or a n6iprofit organization
is not an infringemert of coptyright. This 'eiemption extends to all activities oi
the premises of such fairs or exhibitions,
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Retail sale. of phonorecords
Clause (7) provides that the performance of a nondramatic musical work or of

'a sound recording by a retail establishment open to the public at large without
any direct or indirect admission charge where the sole purpose of the'perform-
ance is to promote the retail sale of the work is not an infringement of copy-
right. This exemption applies only if the performance is not transmitted beyond
the place where the establishment is located and is within the immediate area

--where the sale is occurring.
_Handzicapped audience

Clause (8) was not included in the bill passed by the Senate in 1974. It has,
ibeeh added to-facilitate the special services provided by various noncommercial
radio and television stations to a print or aural handicapped audience. It'provides
that it is not .an infringement of copyright to perform a literary work in the
course of broadcasts "specifically designed" for a print or aural handicapped
audience.

UNITED STATES POSTAL SERVICE,
LAW DEPARTMENT,

Washington, D.C., November 11, 1975.
Ron. PTERos W. RODIN, Jr.,
Chairman, Committee on the Jzudiciary,
House of .Representaiihces,
Washington, D.C.

DEAn AMR CHAIRHMAN: This refers to H.R. 2223, the proposed general revision
of the Copyright Law, fiow pending before your Committee.

Section 8 of present title 17, United States Code, provides (in part) as follows:
"No copyright shall subsist in the original text of any work which is in the

public domain,:c^ n any work which was published in this country or any foreign
country prior to July 1, 1909, and has not been already copyrighted in the
United States, or in any publication of the United States Go; ernment, or anyre-
print, in whole or in part, thereof, except that the United States Postal. Service
may secure copyright on behalf of the United States in the whole or fiy part
of the publications authorized by section 405 of title 39."

Section 105 of the proposed revision would replace present section 8 with the
following:

"Copyright protection under this title is not available for any work of the
United'States Government, bilt the United States Government is not precluded-
from receiving &ind hblding c pyrights transferred to it by assignment, bequest,
or otherwise."

It may be seen that proposed section 105 would not reenact the postal proviso
now contained in section 8. We understand that the intent of this omission is to
repeal the postal clause.

Our records indicate that the clause in the present-statute relating to postal
authority with respect to publications under 39 U.S.C. § 405 was first omitted
from the successive copyright revlsiolfbillls after a representative of the former
Post Office Department indicated informally in December, 1904, that he did not
believe it was of further use. The Postal Service has reconsidered this question
in the light of present needs and has concluded that-the postal proviso is of value,
to us and to the public. Accordingly, we are writing to recommend that this
postal statute not be repealed, but be returned to-its original place il 39 U.S.C.
§ 405, from wvhose predecessor it was transferred when placed In its present
positi(n in,17 U.S..,;§ 8.

This provision of law was first drafted and Included in legislation devoted
only to, postage stamp designs. It was proposed by the Administration in 1937;
was considered anid approved without substantial revision by the postal commit-
tees of the Congress ;:and was enacted together:vwith presefit 39 U.S.C. §405'ih
the first seztion of the Act of January 27, 1938 (hereinafter the "1938 Act"), c.
10, 52 Stat. 6.1 The remainder of the 1938 Act amended the criminal statutes

1 Section 1 of the 1938 Act stotes:
"That the Postmaster General shall prepare, In sich form and at such times as he shall

deem advisable,.and, upon.his request, the Public Printer sha' print-as'a public document
t0 besold by the Superintendent of Documents. illustrations In black snd: white of postage
stamps of the 'United States, together with such descriptive historical,'and philatelic Infour-
mation with regard to such stamps as the Postmaster General may deem suitable: Provided,
That notwithstanding the provisions of section 52 ofthe Act of January 12, 1895 (.U.S.C.,
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dealing with reproduction of postage stamp designs,' including the limited' ex'
-emptions from those statutes, now contained, as further amended, in 18 U.S.C:
§ 504 (1970). Secion 1 of the Act originally was placed in its entirety in 39
U.;S.C. § 371 (1934 ed., Supp. V, 1939) by the editors of the United States Code,
and remained there until the final proviso was transferred to 17'U.S.O. § 8, when
title 17 was enacted as positive law in 1947. -Act of July 30, 1947, c. 391,' 61 Stat.
669. Neither that nor subsequent changes in the statute have been- intended
to accomplish substantive changes. H.R. Rep. No. 254, 80th Cong., 1st Sess.
1 (1947)-; Pub. L. No. 87-646, § 21, 76 Stat. 446 (1962); S. Rept. No. 1875,
87th Cong., 2d Sess. 2 (1962); Postal Reorganization Act, § 6(i); 84 Stat. 777
(1970):;-HI.R. Rep. Nd. 1104, 91st Cong., 2d Sess. 49(i970).

In conferring with representatives-of the Copyright Office with respect to this
matter, w;e have delayed our presentation to the Committee in deference to their
consideration of our recommendation, but have now been told that they prefer
not to change the decision v;hich was made in 1964 to recommend' deletion of
this provision from the copy iight law revisisn bill. As we understand their view;
it rests on the belief -that the provision woiild be duplicative of the cojpyright
authority which the Postal Service has exercised under the general provisions
of title 17 since the Postal Service and the Copyright Office- concluded' that the
provisions of the Postal Reorganization Act i:ake thie clause in 17 ?US.C. § S
which prohibits copyright in works of the U.S. 'oveirnment inapplicable to the
reorganized Postal Service. Their belief rests on the opinion that although the
meaning of the 1938 Act is inclear, it should be read as providing- the former
Post Office Department and- the Postal Service a simple exemption from 17
U.S.C. § 8 for stamp catalogs published under 39 U.S.C. § 405, an exemption
which would have- been necessary to permit title 17 copyright in the-catalogs for
the Post Office Department but not for'the Postal Service. This apparently was
also the interpretation of tiie draftsmen of the original codification of title 17,
although, as already stated, their actioil in removing the clause from title 39'
has no legal effect on the prbvision's meaning.

Although we agree with the- Copyright Office that the precise intention of the
1938 Act is not as clearly expressed as might be desired, we believe that the most
sensible interpretation of the provision is that this poital statute did not intend
to provide -a title i7 copykright at all. It is illuminating that no Government
agency had been permitted to obtain copyright under the C6piright Aet before
1938, ndr was any agency so authorized for the succeeding 29 years. Moireover,
section 1 of the 1938 Act was-part of an integrated plan enacted by Congress, on
the advice of its postal committees, to regulate the use of -iostaje sthmp'designs,
which. did not amend the Copyright Act of 1909, and indeed which states/that
the authority it confers may be exercised notwithstanding anything':to t'e coni
trary in the Copyright Act or any other law.

In our opiniion, the 1938 Act assigned authority to the Post Office Department
in the nature of a general proprietary right in its stamp designs in order-'to enable
the Department administratively to issue licenses to permit controlled private
uses of the designs, to the extent found appropriate, beyond the limited: statutory
authorization for certain general philatelic uses permitted by the 1938 Act's
amendments 'to the otherwise prohibitive crimi.al statutes. The postage stamp
designs to which this authority would extend, witliout reference to the-Copy-
right Act, would be tliose illustrated in a publication to be issued by the Super-
intendent of Documents, at the request of the Postmaster General, officlally
cataloguing, the .postage stamps of the'United States. In so acting, we believe
that Congress, on the advice of Ithe postal committees, relied on the authority
of thetijostal power of the Constitution, art. -I, § 8, cl. 7, which had long been
understood to authorize&federal postal monopolies, and the property power, a4-
IV,A§ 3, cl. 2. The- use- of the term "'!copyright" in the 1938 Act in the sense of a
general literary property prerogative rather- than in the limited-title 17 sense is
not surprising, as the governmental prerogative it defines-which subsists in the-
whole or any part of a catalog of illustrations of previously sold'postage stamps--
is-more analogbus in many respects to common law "copyright" ,than to-title 17

1904-edition. title:34, sec. 58), stereotype or electrotype plates, or dfipllcates tiereof, usedi
In the publications authorized to be~printed by this section shall not be sold L.,otherwlse
dli,oscd of but shall remain the property of the United States :And provided jurher That
notwithstanding the provisions of seCtion 7 of the Copyright Act of March 4, 19009 (.S.C.,
1034 edition, title 17, sec. 7), or any'other provision of law, copyrlght'may:be secured by
the Postmaster'G'eneral on behalf of the United States in the whole or any part of thee
publication authorized by this section."

'18 U.S.C. § 8, 474 et seq., 501.
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copyright, since the prior "publication" of the stamps. had beef.iimited-L-never
dedi'catfry-because of the general prohibition of private use contained in the
criminal laws.

In reaching the foregoing conclusion, we were influenced by the fact that ac-
cepting the alternative .interpretation thait a title 17 copyright was intended would
mean that section 1 of the 1938 Act was completely trivial-from the moment it was
enhated. It is clear that under the latter iunterpretation no authority of any prac-.

'ticAl use would have been conferred with respect to the postage stamp designs
illustrated 'in the catalog. Applying the principles of the Copyright Act would have
ineant that the prior sale of the postage stamps, themselves (which had been
issued and sold for nearly a century without notice of copyright) would already,
have irretrievably dedicated to the public all rights in their design prior to each
piiblication of the stampcatalog. It is- equally clear that section 1- of the -1938
A -t.-like the rest of that Act--vas intendedto apply to postage stamp designs,
not just to the supplementary textual mtatter printed in the catalog. The Govern-
ment long had shown,-anid the other provisions of the 1938 Act had reaffirmed-a
comnpelling, governmental interest in controlling the private use.of the designs on
postage stamps, which have properties involving the credit and authority of'the
sovereigi. and are not simply ar:-'works. Prior to the 1938 Act the most,that had
been. permitted for any private purpose was the copying of portions. of-stamp
borders in philatelic publications in order to. illustrate the distinctive margins;
the Pictorial. designs could not be copiedkat all. Act of Manrch 3, 1923, e. 218, 42
Stat. 1437.'Howevei, unlike the illustrations, the textual matter had appeared in
the stamp catalog regularly since 1927 and was not distinctive in any way that
could have justified an unprecedented exception from the rule against title 17
c6pyright in Government agency works. See U.S. Post Office Department, A
Descripiion. of United Statc0 Postage Stanmis agud Jpstai Cards (1927) (variously
titled-theieafter). We cannot believe, nor do-we think tnat a court couldeasily
conclude, that the Post Office Department in proposing, the postal committees in
approving, and the Congress in enacting this statute were so frivolous as to estate
lish a unique departure from this.time-honored principle-for' no intelligible legis
lative purpdse whatsoever.

Interpreted in the manner we have suggested, section 1 of the 1938 Act ,s of
present value to the Postal Service and the public and should not be deleted as
superfluous. The Postal Service has received a number of requests from the public
for autliorization-to make use of the designs of past postage stamp issues, includ-
ing offers to pay reasonable royalties in accordance with general commercial
piractices, We have beguin to accept these requests,. and royalties which. will be
useful in paying'part of the cost of producing these items (a cost otherwise as-
sumed by purichasers of postage) are now being set aside-for the Postal.Service.
fUnder the cilminal statutes, stamp designs may be'used only for certain limited
purposes or as otherwise authorized in accordance with law. 18 U.S.C. § § 474, 504.
Accordingly, the 1938 Act, as we read it, permits us to expand private access to the
use of stamp designs under reasonable terms-and conditions; it cannot be.exer-
cised to miake private access any narrower.3

In' short, the-Postal Serilce proviso of 17 U.S.C. § 8 is a postal lawwhlich-was
proposed for postal reasons by,the Post Office Department and enacted by the
Conigress on the recommendation of the'postal committees. None..of the changes
that have been made in this statute since its enactment in 1938-including its
codification in.ttitle 17-have changed its substantive effect. The Postal Service
(cofiders this provision to be of present use-to the Government and has received
Indication t;hat members of the public wish to have the benefits-it can provide. -It
would not seem reasonable for a general revision of title 17~simply to repeal this
postal statute. While its precise weaning is not finally established, it would appear
that anyneeded clarification is beyond the scope of the copyright revision and
should c6ine either from the courts or from further legislation arising in the postal
committees which first adapted it. Accordingly, we recommend that H.R; 2223
neither repeal noriattempt to perfect the interpretation of this part of sectionml'
of the 1938 Act. Rather, we believe that the supplemental provisions of the bill
should preserve the statu8 quo by rejoining the provision, in substantially. its.
original farm and without substantive effect, with the rest of section 1 as pres-

s Of couiise. t provides nauseful, civil remedy, In place of criminal- prosecutiQi, against
illegal.uses of,stamp.deslgns. '' ' .
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ently codified,in title 39.' Treating the provision in this manner can do no harm
even if it is eventually held to be superfluous. However, deleting it would fore-
close what W.e believe will be shown to be a beneficial provision of law.

Sincerely,
W. AL LEN SANDERS,

Assistant General Counsel.

THE COMMONWEALTH OrF MASsACHUSErTs8,
COMMUNITY ANTENNA 'I:LEVISION COMMISSION,

Boston, November 6, 1975.
Hon. ROBEBT W. KASTENMEIEB,
Rayburn House Office Building,
Washington, D.C.

DEAR. REPRESENSTATWIE KASTENMEIER: Enclosed please find a copy of the state-
ment of the Massachusetts Communiity Antenna Television Commission on copy-
.right liability for cable systems. This statement sets forth the principles unani-
mously adopted by the Massachusetts Community Antenna Television Commis-
Sion on October 2, 1975. It was presented to Senator Edward M. Kennedy
for inclusion in the record of the hearings before the Senate Judiciary Commit-
tee which is considering new copyright legislation.

Very truly yours,
ANTHONY G. OETTINOGER

Chairman.
Enclosure.

STATEMENT OF THE MASSACHUSETTS COMM0kUNITY ANTENNA TELEVISION

The Massachusetts Community Antennan ~elevision Commission believes that
the question of copyright liability for cable system. must be considered in con-
junction with the current regulations of the Federal Communications Commis-
'sion which govern cable television.

An approach should be taken which does not burden cable subscribers and
cable operators with additionial charges for the carriage and viewing if signals
of local broadcast stations, but which recognizes the fairness of additional pi-
ments if greater viewing opportunities are provided through relaxed fede' l
regulatien.

If, however, the current stringent FCC cable rules remain in force, and
greater viewing opportunities are not realized, then no copyrightt liability should
be imposed. The cable subscriber should not pay additional fees if no additional
benefits are derived.

To these ends, the Massachusetts CATV Commission proposes that the fol-
lowing principles be adopted in the enactment of copyright legislation.

No copyright fee should be required for the carriage of FCC mandatory local
signals. If the.cable operator must carry the signals of a broadcast station, the
operator should not also be-required to pay for carriage of the signals. Any
copyright fee which is paid by a cable system operator would bev'ome a cost
of operating the business which. would be reflected in the rates charged to sub-
scribers. A copyright fee for local signals levied on the cable operator would
penalize and discriminate against the cable subscriber who, by necessity or
choice, receives his or her local broadcast signals by means of a cable rather
than by "rabbit ears," a rooftop antenna or even through a cable attached to
a master antenna system serving an apartment complex.

The nonpayment of a copyright f.e for loca Isignals -would not be unfair to
.either broadcasters. or copyright holders. The copyright holder, whose work
appears on a local UHF or VHF television station has been paid a fee based
on the local distribution of the work. This fee is then reflected in the advertising

'We suggest that section 105 of the aupplementary provisions of the bill be amended by
renumbering subsections (e) and (f) as (f) and (g), respectively, 'and Inserting the fol-
lowing pew subsection:

"(e) Section 405 of title 89 of the United States Code is amended to include'the following
new subsection: :~

'(c) Notwithstandinethe provisions of any other law, copyright may be secured by the
ostal Service on behalfnof:the United States In the whole, oriany part of the publication

authorized by this section.'"
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rates of the television station and ultimately paid by the consumer (inLLuding
the cable subscriber) as part of the price paid for an advertised product. Cfable,
rather than a detriment, is a benefit to both the broadcaster and the copyright
holder. By providing clearer reception and in many instances greater local area
distribution, the cable operator enhances the value of advertising on the local
television station and, in turn, the value of the copyrighted work.

Cable systems choosing to retransmit other than local signals should pay a
copyright fee for distant programming imported. An exception should ,be pro-
vided, however, for a cable system operating in an area which has no real
local signals and where all the signals carried are thus distant signals.

A copyright holder should receive a fee for the carriage of the copyrighted work
on a distant cable system. It is not unfair for the cable subscriber to pay a fee
for the reception of additional and more diverse programming; but if a fee is paid,

'the subscriber's viewing opportunities should not be limited by federal regula-
tions. FCC rules currently restrict the distant signals which may be imported
by a cable system. These limitations on distant signal importation should be
removed.

Copyright payments should be related to the number of imported signals. For
example, cablesystems retransmitting four or less-distant signals should be liable
for minimal payments. Systems importing more 'than four signals should be
charged a higher level of copyright payments. Such a scheme of payments Wvould
encourage the importation of distant signals to a point, and then encourage'addi-
tional programming other than distant signals. It would also afford a modified
protection for existing national broadcast patterns.

If distant signal importation restrictions are removed, however, a fair degree
of protection should be afforded broadcast stations, who pay full copyright fees.
A modified exclusivity should be adopted which would be limited to the right of
first showing of any, program 'wh!ch the station has purchased or which it
receives from a network. After the first showing, a cable system should be
permitted to retransmit the program without further restriction.

When, a cable operator pays full copyright fees for programming, the operator's
usage of this programing should not be restricted by FCC rules, other than in
exceptionhl circumstancies. For example, all federal restrictions on pay cable's
showing of motion pictures.should le -immediately removed.

The premise underlying the principles set forth is that the cable subscriber
should pay copyright fees only in exchange for greater viewing opportunities
brought about by diminished federal regulation of cable television. If these
federal regulations are not significantly relaxed, the Massaehusetts CATV
Commission urges that no copyright liability be imposed on cable tel evision.

[Memorandum submitted by the Register of Copyrights]

THE EFFECT OF THE CONSTITUTIONAL TPRINCIPLE OF SEPARATION OF POWERS ON
THE COPYRIGHT REVISION BILL

(By Kent Dunlap, Attorney, Copyright Office)

I. THE CONCEPT OF' TIE SEPARATION OF POWERS

A. General theoretical basis
The theory of separation of powers, on which the Federal Constitution is

based, is designed to -divide the total power of government among autonomous
organs, each one serving as a check on the powers of the others. Although this
theory generally seekss to distinguish between lav making, law enforcing, and
law interpreting, there -was purposely establlshedi an interrelationship between
tlie legislative. executive, and judicial branches in order to augment the checks
and balances theorygof government. The Congress received the power to establish.
inferior courts, to scrutinize appropriations, and to-approve certain Presidential
appointments including nominations to the Supreme- Court. The President was
granted the power to veto legislation passed by Congress and apobint justices of
the Supreme Court. The Judiciary secured the power 'to pass- on Constitutional
questions although mnch of thisaiithorlt,' was derived after the adoption of the,
Constitution through caselawv.

Due to this intermingling of the functions of the three branches of government,
'it is clear that the principle of' separation of powers was not m'eant to be an
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inexorable table of',organization which would strangle the process of govern-
ment, but rather, a practical demarcation of powers which v-ould prevent any one
department from acquiring absolute authority. Prcessors Jaffe and Nathanson
probably expressed this point best when they wrote:

"(I) t has always been recognized that each of the three organs of government
shares its function in some degree with the others, the exact admixtu're-differing
widely from age to age. The Constitution itself mixes powers. The 'President
participates in the formal legislative process. Madison wrote a classic paper in
the Federalist defending the Constitution from the charge of impure mixtures of
powers. Hepointed to the English Constitution, which never knew a time when
there was an absolute separation of powers.

"'Beyond the formal constitutional arrangements our system has always
involved each of the agencies in the work for which the others were typiically
responsible, the distribution of functions varying from era to era. A few
examples illustrate the point. For many years the legislature-and only the
legislature- granted divorces, a task now regarded as inherently judicial; the
executive establishment made and still makes regulations for the enforcement
of the tax system, adjudicated the incidence of tax, and levied jeopardy assess-
ment; the judiciary issued price regulations and licensed liquor dispensers, a
task now performed by executive or administrative agencies. And finally, the basic
judicial process either by application of the common law or Interpretation of
statutes is, perhaps, as important an engine of law creation as any." '

Along similar lines Chief Justice Howard Taft characterized the doctrine
of separationof powers in the following manner:

"Federal Constitution and State Constitutions of this country divide the
governmental power into three branches... (I)n carrying out that constitutional
division ... it is a breach of the National fundamental law if Congress gives up its
legislative power and transfers it to the President, or to the Judicial branch, or
if by law it attempts to invest itself or its members with either executive power
or judicial power. This is not to say that the three branches are not co-ordinate
parts of one government and that each in the field of its duties may not invoke
the action of the other branches in so far as the action invoked shall not be an
assumption of the constitutional field of action of another branch. In deteremining
what it may do in seeking assistance from another branch, the extent and char-
acter df that assistance-must be fixed according to commonsense and the inherent
necessities of-th6 governmental co-ordination."
B. The constitutional basis of legislative power

Establishing the majority of the legislative powers of Congress is Article I,
SecL..n 8 of the Federal; Constitution. Clause 8 of this Section empowers Congress
to enact copyright legislaiton in the following manher:

"To promote the Progress of Science and useful Arts, by securing for limited
Times.to Authors and Inventors the exclusive Right to their respective Writings
andDiscoveries ;'"

In order to carry out the' enumerated powers of Congress the last clause \of
Section 8 authorized Congress "to make all Laws which shall be necessary a.,d
proper for -the carrying into execution the foregoing powers .. ." Interpreting
the scope of this-clause Chief Justice Marshall's classic opinion in McCulloclc v.
Maryland' held that it was within the discretion of the lawmakers to select
any means reasonably adapted to effectuate their legislative duties. At the
heart of that opinion he wrote the following language:

"Wa admit, asyali must admit, that the powers of the government are limited,
ard that its limits are notto be traniscended. But we tiMing the suund cohstruction
of -the constitution must allow: tothe national legislature that discretion, with
respect to' the means -by which the powers it confers are to he carried into
execqtion, which will enable that body to perform the high duties assigned
to it,. in thetmanner most beiieficial to the people. Let the end be legitimate, let
it be within the scope of the constitution, and all means which are appropriate,
which are plainly adapted to that end, which are not prohibited, but consist
with letter and spirit of the constitution, are constitutional." '

In enacting legislation pursuant to its enumerated powers Congress may
not..of course, encroach on the executive discr,,....ary powers specifically granted

1Jaff,- and Nathanson. Admfnistrative Law, p. 3 (ln08).
' J;,W. Hampton. Jr. & Co. v. United States, 276 U.S. 394, 406(1928).

1s7U.S. 816 (1819).
'Id..at 421.
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to the President in Article II. The scope and nature of powers of administrators
iiot pecifically established by the Constitution, however, is a matter for determi-
iation by the Congress. This principle whs-t,-a;hisipd in:teha.sca of Kendall v.

United States, ex. rel. Stokes,5 which involved ,Congressional supervision of an
administrator located in the executive branch.

The faets of the Kendell case were reldtively.simple. The United' States owed
one. Stokes money whichl the Postmaster Genera!, Kendell, at Andrew Jackson's
instigation, refused to pay. Taking his case before Congress, Stokes secured
passage of a special statute ordering payment. Kendell, however, still proved
nondcompliant whereupon Stokes brought a mandamus action against the
Postmaster.

The Supreme .Court rejected the argument that administering the function of.
the Postal Service wassolely the affair of the executive branch and, as ai result,
affirmed the issuance of the mandamus by the lower court. In its opinion .the
Supreme Court made it clear that when the powers of:the executive branch-come
ii conflict with: an enactment of Congress, the legislation prevails unless it
encroachs oh one of the specifically enumerated polers of the President. In
establishing this principle the opinion set out the followingirule:

"The, executive power is vested in a president; and so far as has powcrs-are
derived from the constitution, he is beyond the reach of any other department;
exceptin the mode prescribed by the constitution through the impeaching'power.
But it by no meahs follows, that every officer in every branch of that department
is under the exclusive direction of the president. Such a principle, v'we apprehend,
is not, and certainly cannot be claimed by the president. But it would be an
alarming doctrine, -that congress cannot impose upon any executive officer any
duty they may think proper, which- is not repugnant -to any rights secured and
proteeted -by the constitution; and in such cases,. the duty and responsibility
grow out of and are subject to the control of the law; and. not to the direction
of the president. And this is emphatically the -case, where the duty enjoined is
of a mere ministerial character."

C. SCOPE OF POWERS IN TME EXECUTIVE

While the President is granted general "executive power" by the opening
clause of Article II, this power has been interpreted by, the, courts as having
specific limitations. In discussing the executive powers of the President, the
authoritative Congressional Research Service study breaks down the iexecutive
authority of the President in the following manner:-

"The Constitution does not say that the President shall execute the laws, but
that he shall take care that the laws be faithfully executed," i.e., by others who
are commonly, but not always with strict accuracy, ternied subordinates. What
powers are implied from this duty? In this connection five categories of executive
-powe7 shall be distinguished: first, there is the executive power which the Con-
stitution confers directly upon the President by the opening clause-ofarticle II
and,-in more specific terms, by succeeding clausesof the-same article; secondly,
there is, the sum total of the powers which acts of Congress:at, any particular
time confer upon the President; thirdly, there ismthe sum.total of discretionary
powers which acts of Congress at any particular time ,confer upon heads of
departments and other executive ('administrative') agencies' of the National
Government; fourthly, there is the power which stems from, the duty to enforce
the criminal statutes of the United States; finally there are socalled 'ministerial
duties' 'which admit of no discretion as to the occasion or manner of -their
discharge." ' - ,

From this statement it can generally be seen-that the-execut1ie power of the
President stems from two sources--the enumerated Constitutional powers- of
the President and the executive powers createdtby legislation of Conigress., tAs-a
result, to the extent that the President can trace an:executive function to the
enumerated powers under the Constitution, his authority cannot be mnadesubserv-
lent to the will of-another branch of government. Where an administrative func-
tion is created -through legislation of Congress, however, the nature of that fufnc-
tion is a matter foi Congressional determination

D37 U.S. S24 (1838).
eId., at 610 (emphasis added).

The Constitution of the.United States of A'merica;,Prepared by Congressional Research
-Service, Library of Congress. pp.'549-550.

s EIumphrey's Executor v. United States, 295 U.S.-002 (1935).
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Establishing, the Constitutional executive authority is Article II which begins:
"The executive. Power shall be vested in a President of the United States of
America." 'Following this general opening clause are enumerated several specific
*executive duties, such as acting as Commander-in-Chief, making treaties, appoint-
ing ambassadors, enforcing the law, etc. Collectively, these enumeral powers
have generally -been characterized by some courts as, vesting authority in the
*executive department over "purely political matters," leaving unaffected the roles
traditionally assumed by the two other branches of governments

While the enumerated powers in Article II give the executive department wide
powers; no specific executive functions are c:eated in the patent and copyright
.areas. Therefore, as a general rule.:it would appear that Congress is under no
obligation to create executis.. authority overseeing the administration of legisla-
tionin these.areas. The one-exception to this general rule would appear to be in
the enforcement of criminal provisions since the law enforcement clause of
Article II constitutionally,/mandates the prosecution of criminal offenses to the
·executive department.1'
D. The power of the Conlgress to create administrative agencies outside the

executive department
Clearly the Congress has extensive power in determining the nature and scope

-of executive authority in administrative agencies. Once Congress decides, how-
ever, that an administrative agency should be established is it constitutionally
mandated that the agency be placed in the executive department?

The first modern case to discuss this issue, Myers v. United States,"x appeared
to answer this question in the affirmative. This.case involved the effectiveness of
.an order of the Postmaster General, acting by direction of the President, to
remove from office a first class Postmaster in the face of an act of Congress
requiring the removal to be confirmed by the Senate. Speaking for the majdrity
of a divided court, Chief Justice Taft declared the-statute to be an unconstitu-
tional encroachment on executive discretion and thereby upheld the removal
as valid.

While the opinion could have limited the case to removal of purely executive
,officials, the Court did not restrict itself to the immediate issue before it.. The
Court went on the announce that the President had inherent constitutional powver
,of removal, of officials who have "duties of a, quasi-judicial character . .. whose
decisionsafter hearing affect interests of individuals, the discharge of which the
President can not in a particular case properly influence or control." 1' This view
of presidential power was deemed to flow from his.constitutional duty of seeing
-that the laws be faithfully eiecutedY

The assertion that the executive departmenthas inherent constitutional powers
over all administrative agencies, no matter what the relation of the executive
to the.duties of the agency, was put to rest quickly in Humphrey's-Executor v.
United States." The material elemenit of this case involved the removal by the
-President of Humphrey, a membeir of the Federal Trade Commission,jin contra-
vention of a federal statute which established a fixed term for Commissioners.
.in due course Humphrey sued for salary.

Speaking for a unanimous Supreme Court, Justice Sutherland.found in favor
-of Humphrey, thereby affirming the right of Congress to place the functioning of
the FTO outside the executive department. The Court distinguishield Myers on
the ground that Myers involved a. purely executive officer whereas the Federal
Trade Commission was intended to' be an independent agency exercisingquazi-
legislative and quasi-judicial power. In setting out this distinction the.Coirt made
the folloioing statement: .-

"The Federal Trade Commission is an administrative body created by Congress
to carry into effect legislative policies embodied in the statute. .. Such a body
cannot in any proper sense bo characterized as aniarm or eye of the executive.
its duties:. are performed without executive leave, ind, in the contemplation of'
the,statute, must be free froma executive control . .. .We think it plain under the

9 Inthese cases, the issue was raised whether certaineex.cutive actions were conclusive in
determining disputes relating to property rights. In deciding in the negative, the courts held
thatproperty rights are to be-determined by the judicial branch. Banco de Espana v. Fed-
eral Reserve Bank, 114 P. 2d 488 (2nd Clr. 1940); 'Smiths America Corp. ~v. Bendlix
Avlation Corp.., 140 F. Supp. 40 (D.C. D.C. 19560) .

lo Confiscation Cases, 74 U.S. 454 (1868)4; United States v. Cox, '842 F. 2d 167 (5th
1Cid, 1965);

, 272 U.S; 52 (192q).
"22Id. at ,15.
2S Id. at 185.

s 295Un.s. 602 (1935).



2164

Constitution that illimitable porker'of removal is -not possessed by the President.
in respect of officers of the character of those just named,. (the Inteistate, Com-
merce Commission, the Federal Trade Commission, the Court of Claims). The
authority of Congress, in creating ,iuasi-legislative or quasi-judicial agencies, to
require them to act in discharge of their duties independently of executive con-
trol cannot well'be do'ubted; and that authority includes, as an appropriate inci-
dent, power to fix the period during which they shall continue in office, and to.
forbid their removal except for cause inthe 'meantime.

"The- result 'of what we now have 'said is this: Whether the power of the
President tb' remove an officer shall prevail over the authority of Congress to
,condition the power by fixing a definite term and precluding a removul except
for cause, will depend upon the character of the office'; the Myeer. decision, affirm-
ing the power of the President alone to make the removal, is donfined to purely
executive officers; and as to officers of the kind h'ere under consideration, we
hold1that no removal can be made during the prescribed term for which the offi-
cer is appointed, except for one or more of the causes named in the applicaLle
statute." "

Curtailment of executive authority over independent administrative agencies
was.ndt to end with-the Humphlrey decision. A remaining and unresolved issue
was the question of whether the President, absent a provision expressly delimit-.
ing his autho:'ty in the statute creating an agency endowed with quasi-judicial
functions, remained comdpetent to remove members serving-theredn. To this query
the Court supplied a negative answer in Wiener v. United States.10 Emphasizing
therein that the duities of thie War Claims-Commisison were wholly adjudicatory
and its determinations, final andiexempt from review by a.:v other official or judi-
cial'body, the Court unanimously concluded that inasmuch as the President was
unable to supervise its activities, he lacked the power, inidependently of statutory
authorization, to remove a commissioner serving theren whose. term expired
with the life of that agency.

In reaffirming the Hutitphrey rationale, the Court characterize-' the overriding
principle in the following manner:

"Humphrey's-'ase was a cause cclebre-and not least in the halls of Congress.
And what Is the essence of the decision in' Humphrey's case? It drew a sharp
line of cleavage between officials who were-part of'the Executive establisllment
ahnd were thus removable by virtue of the President'F .constitutional powers, iand.
those who are members of a body 'to exercise its judgment wifthout the leave or
hindrance 6df any other official or anydepartment of the government,' (295 U.S., at
625-26) ... This sharp differentiation derives from thie difference in finctions
between those whose tasks require absolute freedom from Executive ihterfer-
ence." 1" In summiary, it can be keen from this line of cases that'administrative
agencies which exe'rcise executiv6 functiobs as established by' the C6nstitutiuu
must be placed within the executive department-of government due tc the sepn-
ration of powers concept. Administrative agencies which exercise quasi-legisla-
five or quasi-judicial powers, on the other hand, may be pl ced outside the execeL-
tive department in order to assure their independence il,.chrrying out tleir as-
signed duties.

II. THE FUNCTIONING OF THE COPYRIGHT OFFICE UNDER THE i909 COPYRIIGHT ACT

A. Nature of the authority of the Register of Copyrights
Primary among the responsibilities of the Register of Copyrights is maintain-

ing a system of registration of claims to, copyright- In order to promote thle orderly
exploitation ot'intellectual property. L:though registration with the Copl right
Office is not a prerequisite of obtaining copyright, registration must be made,
.before an Infringement action- can be brought in federal court.'

The utility of any syestem of records is,' of course, negated if the authority
responsible for administerifig the-system does not have discretion Iii maintainin'g
the files' accuracy and uniformity. For this reason Cbnigress explicitly estali-
lished the authority-of the Register of Copyright to determine whether the-re-
quirements o. the Copyright Act have'beenimet. ,Establishling the essence of the
registration process-is Section 11 of the Copyright Act which provides that any.
person "may obtain registration of his claim to copyright by complying Woith-the

ha ld' at 6128-632.
2e aM37 U.S:'349 (1958).
"7 Id. at 353.
:8 17 U.S.C. § 13 (1974).
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p,'rVision8 of this title." In addition, Section 207 authorizes the Register of Copy-
rights to make rules and regulations to govern registration of, claims to copy-
right and Section 209 establishes the content of the certificates of registration
which are to, be issued to persons "entitled" under the Act. Ini cases where the
Register of Copyrights concluded that the requirements of the Copyright Act
have not been met thle decision is reviewable in a federal court. through a man-
damus proceeding,

Under the provisions of the 1909 Copyright Act, the scope of the Register's
discretionary authority essentially falls into two different areas. First, it must
be ascertained whether a valid claim to copyright has been created, which in-
cludes an e'ramination cuncerring copyrightability of the material deposited aLd
a determination of compliance with the applicable formalities. Second, if a valid
claim exists it.must then be ascertained whether the proper materials have been
deposited.

While the Copyright Office does not search the prior art in order to determine
copyrightability, as does the Patent Office in ascertaining patentability, in cer-
tain cases questions will arise over vvhether the requirements of the Act have
been met. In cases where it is clear from the material deposited that the provi-
sions in regard to securing a claim to copyright have not been satisfied, a refusal
to register the claim will be made. If doubts are raised, however, over the under-
lying facts, supporting a claim to copyright, attempts will be made to resolve
the questions through inquiries to the remitter and reference to any pertinent
material held within the Copyright Office. Such inquiries are particularly im-
poAtant in registering renewal claims since the original copyright registration
bears directly on entitlement to claim the renewal right.

Despite the explicit language of the 1909 Act making the issuance of a certifi-
cate of registration contingent on meeting the requirements of the Act, occasion-
ally legal- theories have been advanced which would deny the Register of Copy-
rights the authority'to refuse registration These arguments have been so con-
sistently rejected by the courts, however, that today arguments of so sweeping.
a nature must be deemed frivolous.

The earliest decision concerning the right to refuse registration involved the
Copyright Act of 1891 when the Librarian of Congress had the duties now per-
formed by the Register of Copyrights. In United States, ex rel. Everson v. John
Ruttssell Yottng, Librarian of CongrCss,'° a mandamus action was brought against
the Librarian for. his refusal to record a claim to copyright in a book that con-
tained no written material. The court-sustained the Librarian's position, saying:

"I thirn; it is very clear that this proposed publication which, as already stated,
is only a book. containing blank forms and does not contain a single English sen-
tence-is not a composition of any sort--does not come within the purview of
the copyright law, and that if a mandamus should issue requiring the Librarian
of Congress to record it under the copyright law, that act would be of no advan-
tage whatever to the 2pplicant, for this writ. Any court would adjudge that it was
not protected by the copyright. law at all." '

The first mandamus acti6h to be brought against the Register tnder the 1909
Act was Bouvd v. Twentieth Century Fox Film Corp.,' involving the question of
whether b6and collections of page proofs of contributions to periodicals could be
registered as a:hook. On this precise issue the Court held against the Register,
finding that it was an abuse of discretion to refuse registration in the book-
classification. On the general issue of the discretionary powers of the Register,
however, the-Court of Appeals conceded tLatit seemed obvious "that the (Copy-
right) Act. establishes a wide range of selection' within which discretion must be,

.exercised by the Register in determining what he has no power to accept." !
Rendering a happier result for the Register was Brown Instrument Co. v.

Warner.2' In this case the Register'refused to enter a claim to copyright in a
graphic chart used' as a part of a machine on the ground that the nature of the
work was controlled solely by mechanical or scientific calculations. Inwthe man-
damus action which ensued; the circuit court 'upheld- the lower court in denying
the petition stating that the plaintiff failed "to establish that its charts are

2oVacheron Watches, Inc. v. Benrus 'Watch Co., 260 F. 2d 637 (2nd Cir. 1958).
m 26 Wash. L. Rep. 546 (Sup. Ct. D.C. 1898).

1 d. at 547.
= 122 P. 2d 51 (D.C. Cir. 1941).
As Id. at 53.
s 161 F. 2d 910 (D.C. Cir. 1947), cert. den. 332 U.S. 8Q1 (i947).
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'writings of an author' or 'drawings' within the meaning of the Constitution and
the copyright statute." 3

The next mandamus action against the Register of Copyrights was the land-
mark case of Bailie and Fiddler v. Fisher.' In this case the plaintiffs sought to
compel registration, as a "work of art," of a claim to copyright in a picture.
record device. The work consisted of cardboard in the shape of a five-pointed
star with flaps on the lower two- points, which, when folded back, provided a
stand; in a circle on the face of the star was a picture of a Hollywood person-
ality, and.inlpressed over the picture was a phonograph recording of his voice.
No argument was made as to the registrability of the claim on the basis of the
photograph since the plaintiffs sought-protection solely forthe device itself. The
Register's motion for summary judgment, on the ground that the device was not
a "work of art" within the meaning of the Copyright Act, was sustained by both
the district and circuit courts.

The last mandamus action brought against the Register involved both the
manufacturing clause and- the ad interim provisions. In Hoffcnberg v. Ka(tin-
stein,2 an English-language edition of the book "Candy' was first published in
France in 1958, probl..ly due to the fact that the obscenity standards applicable
at that time would not permit American publication. In 1964 those standards had
liberalized sufficiently to permit publication of an American edition. In 1965
registrtaion was sought for both the French edition, under the ad interim pro-
visions, and the American edition, without any statement of the new matter in
the latter edition. Registration of both claims was denied by the Register. The
French edition was not r'egistrable under the ad interim provision because regis-
tration had not been made within the statutory six month period following first
publication. Registrationi of the American edition was denied on the groulid of a
Copyright Office,regulation which required books and periodicals first publisher
abroad in the English language to comply with the ad interim provisions before
domestic registration could be considered, unless the claim 'was limited to new
matter.s

Subsequently, an action was brought against the Register to compel registra-
tion of the American editionm In both the district court andsthe circuit court the
Register prevailed. In a per curlam opinion of- the DistriCt of Columbia Court of
Appeals it T-as pointed out that a regulation "is presamptively valid and ordi-
narily should be upheld unless it is inconsistent with the statute." ?S The opinion
went on to say that the regulation was consistent with the pertinent sect'cns of
the Copyright Act and that it accurately- eflected the intent of Congress.

B. The functioning of the Cppyriglit Offce and tlhe separation of polecrs concept
While the Copyright Office is given significant administrative dutis ,under tl.h

1909 Act, it, is by no-means the only government agency having reisoiisibilitih,
in the copyright area. Enforcement -of the criminal provisions of the Act -are
assigned to the Justice Department as is constitutionally required b- tire law
enforcement clause of Article II.0 In addition, the Justice Departmentsrepresents
the Copyright Office in ,court proceedings involving the Register :which include
compliance actions under Section 14 and mandamus petitions.

Another Executive Agency having considerable administrative responsibilities
under the Copyright Act is the U.S. Customs Service of the Treasury Depaitment.
Section 106 of the Act prohibits the importation of mnterials bearing awfalse
notice of copyright or works which are pirated -editions and, Section 107 estab-
lishes importation prohibitions against works not complying with the manufactur-
ing, requirements. Enforcement of these provisions is the.respoiisibility Qf the
Customs Service.

From this sketch-of. governmental responsibilities under the Copyright Act
it isapparent that tl. re is a mixture of authority whicht Is similar in -fashion to
the interrelationshilpqJetween the three branches of government under the.Consti:
tution. Under such a copyrightisystem no one. agency can determine government
policy in all areas 'of copyright ,matters thercby estabiJshing a checks and bal-
ances system tending to mitigate against arbitrary action.

In enforcing its assigned duties under the 1909 Act the Copyright Office must

2id. at oil.
" 258 F. 2d 425 (D.C. Clr. 1958).
7 .n96 F. 2d 684 (D.C. Cir. 198).

s 87 C.F.R. § 202.4(b) (1967).
n9 Ioffenberg, supra note 27 at 685.
0 17 U.S.C. £ 104 (1974),
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occasionally work closely with the Executive Departments O2 Justice and Tree ,
ury. Being administratively located within the Library of Congress, however,, it
is, clear that the Copyright Office can not be thliught of as being part of the
execuitive branch which, to some, might raise the question of whether such a
placement is constitutionally permissible.

In order to analyze this important issue two related questions will be examined6
First, the narrow quiestion- will'b8 discussed-of whether an agency exercising the
powers of tie 'Register of Copyrights must be placed in the Executive Depart-
ment. Second,'if the answc r to the first question is no, a broader inquiry wvill be.
made .whether there arue any constitutional principles which would prohibit
Congress.from placing the Copyright Office within the Library of Congress.

1. Must an agency exercising the powrers of the Register of Ccpyrights be placed,
within the Executive Department?

In order to answer this question it is clear that the fycers-Hlumphrey-Wiener'
line of eases establish the applicable principles. In administering its responsibili-
ties it, is clear that the Copyright Office performs a quasi-judicial function. In
determining, .reisfrability of claims to copyright the Register is to apply the
standards eestablished by statute 3 and a certificate of registration serves as
prima facie evidence of the facts stated therein.> Moreover, decisions of the
Register,: are directly reviewable by the federal courts through mandamus
pietitions.

.In exercising his discretion it is clear that the Register is to exercise independ-
ent judgment, ultimately relying on the law itself to determine decisions in
individual cases. In situations where the law is ambiguous, it would' clearly be
proper for.either Members of Congress or governmental officials from the Execu-
tive Branch to offer opinions'as'to-the proper practice. In situations where the
law is clear, however, it would certainly be improper for any officihl to instruct
the Register of Obpyright to perform in a way contrary to statute.

Having established that the Copyright Office is an independent ogency exer-
cising .quasi-judicialPfunctions it is clear that the first question is 'governed by-the
Wiener case. Since the Register of Copyright exercises no executive functions
este.Llished by Article II of the Constitution, the Copyright Office does not have
to , ,s, ced within the Executive Department.

2. - .. any constitutional principles which would prohibit the Congress frotib
C" a' c.,'the Copyright Oficed in tihe Lib'rary of Congress?

It is clear from the Humphrey-Wiener decisions that only Executive' functions
precisely enumerated. in Article-II of the Constitution are required to be located
inathe Executive'branch.. In this way the application of the separation of powers
concept as it relates to Executive powers is limited to those pIiwt.-s specifically
set out in the Constitatioi. Clearly, if the separation of powers doctrine has been
limited in a.. similar fashion over all aspects. ,f constitutional jurisprudence,
then there can.be no objections to piacng the Ct,, :.' t Offmce withifitlie Library
of Q4Cigress.since the functioning of such an agency has net been assighed .to any
of the tthreeb lirnches(6f. government.
,'One-of the clearest Supreme Court decisions in setting out the theoretical

basis of the separation' of powers.ccncept was Williams v. Uniited States8, which.
discussed. extensively the power of Con tress to establish judicial power outside
the-qcope of Article III.of the Constitution. The facts of this case 'are' relatively
simple. The plaintiff, a judge of the Court of Claims of the United States,
had. grown,d c'rfortably accustomed. to receiving his yearl' salaFy of $12,500.
When the Comptiiroller General reduced his compensation to. $10,000 per'annurii,
the jkudge objected on ,the ground that Section 1 of Article III forbad such action.
The Comptrollersdefended the reduction on the ground that the Court of Claims
was a "legislative' court" and hence outside. the judicial power as established
by'Article III.

Citing 'a long, line, of cases establishing that territorial courts were properly
considered "l6gislative courts" and therefore outside the pr6visions of Article
IIIi the Supreme Couot concluded that a similar characterization: must be made
ofthe^functioning "of the Court' of Claims. Once having determined. that the
judicial pewmerol the. Court of Claims was outside the scope of Article III; it.

e,"Bouv,. rupra.note 22.
asr17 U.S.C. 209 (1974).

* 289 U;S.;G53 (1932)L
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naturally follov'd that the provision of that Article forbidding a reduction in-
compensation was inapplicable.-

In reaching its decision on the objections raised by the plaintiff, Mr. Justice
Sutherland dealt in a precise fashion with the concept of separation of powers.
While acknowledging the significance of the doctrine, the Judge clearly limited
its application to those powers "definitely assigned by the'Constitution." In es-
tablishing this standard Mr. Justice Sutherland used the following language.

"The view under discussion-that Congress haling consented that the Unitedr
States may be sued, the judicial power defined in Art. III at'once attaches to,
the court authorized to hear and determine the suits-must, then, ;,e rejected,
for the further reason, or, perhaps, what comes to the same reason differently'
stated, that it cannot be reconciled with the limitation fundamentally implicit
in the constitutional separation of the powers, namely, that a po/ier definitely
assigned by the Constitution to one department can neither be surrendered nor
delegated by that department, nor vested by statute in another department or
agency.... And since Congress, whenever it thinks proper, undoubtedly may,
without infringing the Constitution, confer upon an executive officer or adminis-
trative board, or an existing or specially constituted court, or retain for itself,
the power to hear and determine controversies respecting claims against the
Uri ited States, it follows indubitably that such power in whate er guise or by
whatever agency exercised, is no part of the judicial power vested- in the con-.
stitutional courts by the third article. That is to say, powter which.may be~de-
volved; at the will of Congress, upon any of 'he three departments plainly is not
within the doctrine of the scparation and indep.endent: exercise of governiwental
plotwers contemplated by the tripartite distribution of such powers." Y

Applying the standards advanced by Mr. Justice Sutherland, isi is: clear that
the quasi-judicial powers of the Copyright Office regarding administration- of
the registration system have not been "definitely assigned to. any -departriient
under the Constitution." Therefore, the doctrine of separation of powers is noqt
applicable arid the quasi-judicial power of the Copyright Office "fiay be de-
volved, at the will of Congress, upon any of the three departmenti.'

As a result of the limited application of the separation. of powers docrine,
as firmly established by the Supreme Court precedents, coupled with th; _n-
tury old tradition of administering the registration system.dof copyrights ~(vlthin-
tlhe Library of Congress,~'it is clear that constitutional objections to the place-
ment of the Copyright Office are without foundation.

IIL. THE IfPACT OF THE SEPARATION OF POWERS CONCEPT ON COPYRIGHT REVISION

Presently before Congress is a Copyright Revls!-,. Bill which, if passed,
will completely replace the outdated 1909 At.37 Like tihe copyright law-presently
in effect, the Revision Bill would divide the administration of the copyright
law among several gove-nmelstal authorities. The Executive Department would
have essentially the same functions as under the present law, i.e. enforcenien.t
of the crimiiial and importation provisions. The Copyright Office would continue
its administrative' 'esponsibilities of registering claims to- copyright- but with
several significant modifications. In addition, the Register of Copyrights would
have a new responsibility in constitutong the Copyright Royalty Tribunal, a newv
governmental authority designed to refview periodically compulsory licensing
rates and to resolve disputes involving distribution of royalty fees.

From this sketch of the division of governmental authority under the Revision
Bill it is clear that the new law would retain the advatntages of the 1909 Act

UThis result was subsequently modifled in Glidden Co. v. ZdanoYk, 370 U.S. 530 19602).
which,arose after Congress had statutorily declared that the Court of Claims was"to be
considered an Article III court. None of the seven judges participating In the decision,
however, advocated changing the Williams approach regarding the separation of powers
concept. Thus. the tradition of limiting the application of'the doctrine to those Ktowers
specifically articulated in each Article remained unimpaired by'the subaeque5ntinodifiatodn
of the statuis of the Court of Claims.

'M.Williams, supra. note 3:3. . .Slot-Ts81 (emohnasis added),
MCongress originally designated' the Library of Congress as responsihle for the admin-

istration ofn,he registration system in the Copyright Act'of 1870, 160Stat. 212. In the 1909
Act which subsequently followed. the Register of Copyrigtts was sulibstituted for' the
Librarinn-of Congress as the official primarily responsible for the administration of the
conyright system. The Copyrigh Office, however remained within the structure of the
Library of C' ress. During this century-long period no constitutional questions were ever
raised over i.. roper location-of these administrative fnnetinns. ,

8 S. 22, 04th Congress, 1st sess. (1075) ; H.R. 2223, 94th Congress, 1.t iess.., (1975).,



in mitigating against arbitrary governmental action by mixing power among
several agencies. However, due to the modification of thc functioning of the
Co6yright' Office, coupled'with the creation of the Copyright Royalty Tribunal,
a'new 'analysis must be mnade' regarding the impact of the separation of powers
concept on these two entities.
A. Thefunctioning:of thiefegi8statioq s8yterm by the Copyright OfOice

Under the Copyright Revision Bill deposit of copies and registration of claims
to copyright would be treated as separate though closely- related requirements.
Deposit of published material for the Library of Congress would remain
mandatory with the Register of Copyrights authorized to demand compliance.'
Registration of a claim to copyright, on the other hand, would be permissive
although registration would generally remain a prerequisite to bringing an in-
fringement suit in federal court., In cases Where the Register has refused
registration, however, the copyright claimant would be entitled to institute an
infringement action, provided the Register was notified of the complaint.' °

Since the refusal to register would no longer serve as an absolute bar to. federal
court, the need for a mandamus action would be eliminated.

Despite these significant ,changes in the deposit and registration provisions,
it. is cleai that essentially the functioning of the Copyright Office in administering
the registration system would remain the same as -under the present law. In
determining the registrability of a claim the Register -vould ascertain ,that "the
material deposited-'constltutes copyrightable subject matter and that the other
legal and formal requirements of this title-have been met.... ' " The certificate
of registration is to be accorded prima facie evidence of the facts stated therein
as long as registration is made within five years after first publication.4 2 Where
registration occurs after that time, the probative value of the certificate would
be ,subject to judicial dircretion. Finally, the Register of Copyrights would be
authorized to establish regulations to assist in the carrying out of his
responsibilities.43

Prom the nature of these provisions it is clear that the maintenance of the
registration system would remain a quasi-judicial function. Determination of
registrability of a claim is purely a legal question and a refusal to register
is reviewable in federal court by instituting an infringement action with notifica-
tion of the-action to the Register. Since Wiener clearly ebtablished that agencies
performing quasi-judicial functions need not be placed in the Executive Depart-
ment, no change in the location of the Copyright Office would be required by
passage of the Revision Bill with respect to the registration system.
B. The Copyrigl7t Royalty Tribunal

Under the present Revision Bill, a Copyright Royalty Tribunal' would be
established in the Library of Congress for the dual purpose of adjusting the
compulsory licensing royalty rates and settling disputes concerning distribution
of royalty fees deposited with the Resister of Copyrights (except for the nechlan-
ical reproduction of music). In order to e.,ablish t:e membership of the
Tribunal, the Register would ask tbe American Arbitration Association or a
similar successor organization to fuinish a list of three potential arbitrators.
The Register would then communicate the proposed names to all knolwln Iprties
of interest who would be permitted to submit written objections to any or all
of the proposed names. If no objections were received, or if the Register deter-
mined that the objections were not well founded, he would certify the appoint-
ment of the three arbitrators. hi the Register decided that the objections were
Well founded, oil the other hand, he would lquest the American Arbitration
Association to propose the necessary num oer of- substitute indivduals."

In order to discuss the constitutional issues associated with the establishment
of the Copyrigi't Royalty Tribunal, it is necessary to analyze the nature of the
Tribu'nal's functioning in its two areas of responsibility-royalty rate adjustment
and dispute settlement over distribution of collected royalties.

3a Section 407.
'* Sections 408 and 411.
40 Section 411.
a Section 410.
' Section 410.
43 Section 702.
" Section 808.

57-780-76--pt. 8-50
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1. Adjustmentof royalty raWes
In reviewing certain compulsory licensing royalty rates in order "to assure

that such rates are reasoiiable," it is clear that the Copyright Royalty Tribunal
performs a quasi-legislative function. Although administrative agencies perform-
ing such tasks are usually located in the Executive Department or are independent
royalty agencies, it is clear from the Humphrey case that such plceement within
theIExecutiveBranch is not a constitutional requirement.

The powerof Congress- to, delegate certain of its responsibilities hai been
established law since Chief Justice Marshall delivered-the opinion of Wazyman v.
Southard., In that case the issue was raised whether it was an unconstitutional
delegation of legislative power for Congress to authorize the Judicial branch to
adopt rules of civil procedure. In answering in tihe negative, Marshall said that:
"It will not be contended that Congress can delegate to the courts, or to-any other
tribunals, powers which are strictly and exclusively legislative. But Congress
may certainly delegate to others, powers which the legislature may rightfully
&exercise Itself. " -"

As to the proper bounds of the authority of Congress to delegate, the Chief
Justice frankly noted: "the difference between the departments undoubtedly is,
that the legislature makes; the executive executes, and the-judiciary construes
the law; but the maker of the law may. commit something to the discretion of
the other departments, and the precise boundary of this power is a subject of
delicate and difficult inquiry, into which a court will not enter unnecessarily." I7

In addition to delegating legislative powers to both the Executive and Judicial
branches, Congress has on occasion delegated quasi-legislative powers to inde-
pendent regulatory agencies. The first such agency established under federal LT.w
appears to be the Interstate Commerce Commission whose rate making authority
was- affirmed as a constitutional delegation of power in Intermountain Rate
Cases." A similar result was achieved in First N'ationial Bank v. Union Trust
Co.,49 involving the power of the Federal Reserve Board to authorize national

banks to serve as trustees.
Finally, even delegation of quasi-legislative powers to private individuals has

been upheld in certain cases. In St. Louis X Iron Mountain RV. v. Taylor," the
validity of a federal statute was affirmed which delegated,to the American Rail-
way Association the Euthority of determining the standard height of draw bars
for freight cars and-t; certify the figure to the Interstate Commerce Commission
which was required to accept it. Similarly, a federal statute providing that
restrictions upon the marketing of tobacco become operative only upon a favor-
able vote by a prescribed majority of those persons affcted was upheld in Currin
v. Wallace.'

From these Supreme Court precedents it is clear that there are no general con-
stitutional prohibitions preventing Congress from delegating quasi-legislative
power to whomever it chooses. Naturally, not all delegations of legislative power
will be constitutional. The test, however, it not based on the nature of the legal
authority receiving the power, (whether the authority is in the legislative, execu-
tive, or judicial branches, or whether it is an independent agency or private Indi-
vidual), but rather, whether the legislative power has been delegated "under a
limitation of a prescribed standard." 34

In ascertaining whether the minimum "standards" as required by the Constitu- ·
tion have been met, Chief Justice Taft established the following guideline: "If
Congress shall lay down by legislative act an intelligible principle to which the
person or body authorized to fix such rates is directed to conform, such legislative
action is not a forbidden delegation of legislative power." " Judging from the fact
that the Supreme Court has declared only two acts of Congress unconstitutional
for failing to meet this test, however, it is clear that standards of a very general
nature have frequen,:y been upheld." Thus, passing the "intelligible principle"
test have been such general formulations as "just and reasonable," "public

4 23 U.S. 1 (1825).
IH. at 41.

? Id. at 42.
a 234 U.S. 478 (1913).
i4 244 U.S. 416 (1916).
"0 210 U.S. 281 (1908).

306 U.S. 1' (1939).
mUnited States v. Chicago, Miwau'ee, St. Paul & Paciflc R. Co., 281 U.S. 811,824 (1931).
US.. W. Hampton, Jr. & Co. v. United States, 276 U.S. 394,409 (1928).
_ The Constitution of the United States of America, Prepared by the Congressional

Research Service, Library of Congress, p. 09 (1973).
"Tagg Bros. & Moorhead v. United States, 287 U.S. 420 (1930).



interest,"" 'public convenience, interest, or necessit "7 "unfair' methods of
competition," `"-and "excedsive profits."

Comparipg the standards establishing the bounds of authority of the Copyright
Royalty Tribunal in adjusting the royalty rates with standards in other federal
statutes which'have been declared constitutional, there appears to be no question
that' the delegation of :rate-making authority to the Tribunal is wellI withih the
constitutional powers of Congress. Established as the general standard in deter-
mining rate adjustment is the test of "reasonableness." This standard, standing
alone, was held to be constitutionally suficient in Tagg Bros. d Morehead v.
United 'States&

Providing even- more significant guidance to the Copyright Royalty Tribunal
than the general reasonableness standard, however, is the fact that Congress will
initially set the compulsory licensing fee. Such a clear Congressional indication
as to the nature of a "reasonable rate" is unusual in statutes delegating rate-
making power and may provide some guidance for the Tribunal.

Finally, if the rate is adjusted, by the Tribunal it will not take effect until 90
days after the rate change has been reported to both. Houses of Congress. If
either House of Congress adopts a resolution during this 90 day waiting period
stating that it does not favor the adjustment, the change will thereby become
lneffective.< This procedure of Congressional review.before an adjustment can
take place was patterned after several federal statutes such as the, Reorganiza-
tion Act of .1939," and the Postal Revenue and Federal Salary Act of 196."
Through this method it is assured that the findings utilized by the Copyright
Royalty Tribunal will be directly scrutinized by Congress before the adjust-
ments become effective.

In summary, there are no constitutional problems over delegating to any
agency such as the Copyright Royalty Tribunal the quasi-legislative power of
revlewingstatutory licensing fees in order to insure reasonableness. There are no
authorities requiring such an agency to be placed in the Executive Department
and the standards establishing the bounds of the Tribunal's discretion are clearly
within the Supreme Court precedents.
(2) Settlinp disputes over distribution of compulsory licen-sing royalties collected

by the Register of Copyright
Under the Revision Bill as it is presently constituted, the Register of Copy-

rights would collect the compulsory licensing fees from cable transmission of
broadcast programs" and the performance of musical' compositions by juke box
operators." If the Register determines that no controversy exists over the distribu-
tion of the royalties, the money collected will be divided among the claimants. If
a controversy does exists, however, the Register will constitute the Copyright
Royalty Tribunal to arbitrate the dispute."

In settling disputes between private parties over distribution of copyright
royalties, the Copyright Royalty Tribunal perfc-ms a quasi-judicial function in
much the same manner as the War Claims Commission settled war obligations in
the Wiener case. Since· Wiener established that'such an agency need not be placed
within the Executive Department, the locating of the Copyright Royalty Tribunal
within the Library of Congress raises no problems.

IV. CONCLUSION

In summary, it is clear that the framers of the Constitution embraced the sepa-
ration of powers concept to prevent any one branch of government from acquiring
complete dominance over all governmental affairs. The doctrine, however, was
always Intended to be flexibly applied so that the process of government could be
efficiently carried out without pointless disputes over precise boundary lines of
authority. Recognizing this fact, the Supreme Court has carefully limited the ap-
plication of the separation,of powers doctrine to those powers specifically enu-
merated in the Constitution. Any other result, would have greatly limited the

"New York Central Securities Corp. v. United States, 287 U.S. 12 (1932).
s7 Federal Radio Ccmm. v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 260 (1933).

IFTC v. Gratz, 258 U.S. 421 (1920).5° Llchter v. United States, 334 U.S. 742 (1948).
o 280 U.S. 420 (1930).
l1 Section 807.

e:i3 Stat. 516 (1939).
63 81 Stat. 642 (1967).
".Section 111.
Section 116.

Io Sections 111, 116 and 801.
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capacity of American government to forge new-solutions to problems-which never
could have been imagined by members of an eigtheenth century society.

If the Copyright Revision Bill ultimately secures passage in approximately the
same formt as is presently before Congress, a Copyright Royalty Tribunal would
be created with independent, quasi-legislative and quasi-judicdial powers to assist
in the administration of a compulsory licensing system. Since compulsory licens-
ing of copyrighted works was unknown to our founding fathers, it is not surpris-
ing that the Constitution fails to specify the location of an agency exercising the
authority of the Tribunal. Under such circumstances, it is clearly within the
authority of Congress to determine, within its own discretion,, what placement of
the Tribunal will best serve the public interest.

COPYRIGHT OFFICE,
THE LIBRARY OF CONGRESS,

Washington, D.C., September 22, 1975.
Hon. ROBERT KASTENMEIER,
U.S. House of Representatives,
Washingtons, D.C.

DEAr MBu. KASTENM-EIER: This is'in reference to H.R. 7149, a bill to amend title
17- of the U.S. Code with respect to registration for unpublished works and to in-
crease the fees of the Copyright Office, and for other purposes. You introduced
H.R. 7149 on Mlay 20, 1975 at the request of the Librarian of Congress and the
Copyright Office.

I am writing to urge separate enactment of this badly-needed measure as soon
as possible, and apart from the bill to effect a general revision of the copyright law
(H.R. 2223). It is, of course, true that H.R. 2223 is' under active consideration,
and that it incorporates all of the provisions of H.R. 7149. However, I believe that
advance enactment of H.R. 7149 would greatly aid the Copyright Office in: admin-
istration of the present statute and eventual implementation of the revised- law.

As the Acting Librarian of Congress, John Lorenz, explained in his letter to
Chairman Rodino requesting introduction of H.R. 7149, the last increase in the
fees of 'the Copyright Office occurred in 1965. We are all too familiar with the in-
flationary spiral of the last decade. I share the philosophy that Copyright Office
fees should never be so high as to discourage registration or to impose an economic
burden on creative individuals. Hlowever, the ratio of expenses recovered by reg-
istration fees to costs has fallen so low (approximately 40 percent in fiscal 1975),
that vfe have been'compelled by economic realties to propose the increases set out
in H.R. 7149.

I am confid' nt that the general revision bill will be enacid during tae current
Congress. I,.s will i volve enormous changes in the copyright law and the copy-
right, system, and. as a practical matter the effective date of the omnibus legisla-
t;on will need to Ls at least one year after enactment in order to plan and,pre-
pare for implementation of the law. Thus, assuming the revision bill is enacted
next year, the fee schedule of the bill would not go into effect until approximately
January 1, 1978. On the other hand, if H.R. 7149 could be enacted this year,.and
assuming it provides a six-month period for implementation, we would start
receiving the additional fees by the middle of niext year, at least 18 months
before the effective date of the revision bill.

In audition to the new fee schedule, 1H.R. 7149 contains several-other important
proposals, which Mr. Lorenz discussed in his letter to Chairman Rodino. Among
these aie proposals to eliminate the present barrier to unpublishled registration
for a large number of w'6rks, principally book material, and to permit a single
registration for a group of contributions to periodicals by the same individual
authors under specified Londitions. These proposals in particular have the support
of the Authors' League of America and I understand that enactment of H.R.
7149 is favored by the Authors' League because of these proposals.

Regarding the latter proposal, I call to your attention an inadvertent omission
in the bill as submitted to you by the Library of Congress and the (Cpyright
Office. On page 3, at line 23 of H.R. 7149 the word "individual" shuild be in-
serted between "same" and "author." A similar correction should be made on
page 4, at line 18.

A particularly important advantage of early enactment of II.R. 7149 would be
the headstart it would give us in implementing some of the procedural changes
called for by general revision. We are now registering w ell over 400,000 claims
each year, and even minor changes in the formal processing of applications cause
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major disruptions. We will need all the time eve can reasonably expect to get to
imiiplement the rejisionu bill, and early enactment. of Ii.R. 7149 would help us a
good deal in.this connection.

I therefore urge favorable consideration of H.R. 7149 as soon as possible. No
one welcomes higher fees, but I believe there is general recognition bf the need
of a revibed copyright fee schedule and the merit of the other proposals inc6r-
porated in the bill.

Yours sincerely,
BARBARA RINGER;

'Register of Copyrights.

THE.AUTHORS'LEAGUE OF AMERICA, INC:,
New York, N.Y., September 25, 1975.

Hon. ROBERT W. KASTENMEIER,
Chairman, Subcommittee on Covurts, Civil Liberties and the Administration of

Justice, Committee on the Judiciacy, Hoise of Represcntatives, Washiingtoin,
D.C.

DEA.& CHAIRMAN KASTENMEIER: The Authors League of America strongly urges
immediate enactment of 11.11. 7149, to change Copyright Office Fees and permit
,registration of unpublished literary works under the present law. These changes
also are provided in the Cop right Revision Bill; but for the reasons indicated
below, they should nut be deferred until the Revision Bill is enacted and takes
effect.

iI.R. 7149 would increase the Copyright Office fees for registrations of original
and renewal copyrights,, assignments, searchers and other services. Needless to
say, authors would prefer to pay $6 instead of $10 to register a copyright, $4 in,.
stead of $6 to register a renewal copyright. IIowever, the Copyright Office has
described the economic conditions which compelled it to request these increases;
and present policy, requires it to look to its fees as one oZ its major sources of
funding.

As the national society of professional writers and dramatists; the Authors
League firmly supports t.I4. 7149 because it eliminates a glaring inequity of the
present Act which imposes a heavy financial penalty on authors who write works
· hich are first published in periodicals and newspapers. During a 12 month
period: a poet may have several poems published in various journals; several
articles or short stories by the same author may appear in periodicals; or many
cartoons or drawings by an artist may be published in a magazine or newspaper.

Under the present Coypright Act, the author, poet or cartoonist must file a
separate copyright renewal application and pay a separate fee for each story,
article, poem or cartoon; the same requirement applies to his registration of
original copyrights. Thus, a poet must pay as much to register the renewal copy-
right in, a one-page poem as a large motion picture company pays, to register the
renewal copyright in Gone With the Wind. The author of a five-page short story
or article must pay as much to register its renewal copyright as a,publisher pays
to register the renewal copyright in a 1,000 page encylopedia.

AutLlors of poetry, a;dlCs,, short stories and cartoons must write and publish
several short works each year to earn a living. The requirement that the copy-
right and renewal copyright in each work be registered and paid for separately
imposes a heavy and discriminatory burden on them. Frequently an author
or his/her surviving family mast spend large sums eacli year to register renewal
copyrights in several short works. Over a jpe:risd of years, the cost of preserving
renewal copyright protection may mount to huindreds of dollars. This cost cannot
be escaped since some of these short works earn a significant portion of their
modest income in the later part of an author's life through licenses to reprint
them in anthologies and other collectiors. The author or family must renew
copyright in all of them, to make sure that those that may be productive will
be protected.

H.R. 7149 will rescue such authors from this onerous and discriminating burden.
The Bill incorporates a reform suggested by the Authors League to the Copy-
right Office. Adopting this suggestion, the Bill prepared by the Copyright Office
would permit an author of poems, articles, short stories and other periodical con-
tri 'ons to group together several of his works published ;n the same 12 month
pe. and register them at one time for n single fee. For example, six short p6ems
originally published in periodicals during a 12-month period could be registered
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for renewal at the-same time for ag$6 fee, rather than $38 in separate fees.
Meore than one suchggroup registration could be made in the same 12 month period.

'-This is a much-nxeeded reform, -and the Authors League is deeply gr'teful to
's. Barbaia Ringer, the Register of Copyrights, and Mr. John.G. Lotentz, the
Acting Librarian of Congress, for incorporating and implementing it in H;R. 7149..
It should ble mphasized that even when the Revision Bill is passed, aiuthors of
then-existifig copyrights will have to renew them; this means another 28 years
of renewal.

The Bill makes another needed change in the present provisions. It would
permit authors of books and other literary works to secure copyright by registra-
tion,"prior'to publication. Under the present law, these works can only be copy-
righted by publication with notice of copyright-while 'composers, playwrights
and! other author;s are permitted to secure copyright either by publication, or by
registration.of an unpublished work; There is no reason for this discrimination
and it ultimately wouldibe cured by the Revision Bill.

As the Copyright Office makes clear, there are sound reasons for adopting H.R.
7149 now, rather than waiting for the enactment of the Revision Bill to accom-
plished changes, in fees, group registrations of periodical contributions and
registration of unpublished literary works. Even if passed sooner than anticipated,
the Copyright Revision Bill could not take effect for at least a year thereafter, to
give the Copyright Office time to prepare for administration of the new law.
This means that authors of short stories, articles, poems and' other periodical
contributions would have to pay inordinately high registration fees, for renewal
copyrights maturing during the next 18 to 24 months. There is no reason to
prolong this inequity.

Consequently, the Authors League respectfully urges that your Subcommittee
approve H.R. 7149, and recommend its immediate approval by the Judiciary
Committee and its prompt enactment, this session, by 'the House of
Representatives.

Sincerely yours
IRwIN KARP, Counsel.

TIE. AUTHORS LEAGUE OF AMERICA, iNC.,
Newv York, N.Y., September ,:1975.

Hon. ROBERT KASTENMEIB,.
Chairman, Subcommittec on Courts, Civil Liberties and- Administration of

Justice, Commfttee on the Judiciary, Ho'tse of Represntctives, Washington,
D.C:

DEAR CHAIRMAN KASTENMEIER: An Authors League member has called to our
attention two ambiguities in Sections 203 and 304 (c) of the Copyright Revision
Bill. We believe these should be resolved by amplifying the Committee's report
and perhaps by minor language changes in the sections.

(i) Sections 203 and 304(c) are intended to permit authors and their heirs to
terminate "long-term" transfers and llcenses-l.e. those exceeding thirty-five
.eatrs. However, the section might be interpreted to mean that unless the author
or heirs followed the termination procedure, a license for a shorter-than-35-year-
term iould continue for the duration of the copyright. This, of course, was not
the intention. But Sec. 204(b) (6) somewhat ambiguously states that unless ter-
mination is effected under the section, a grant--"lf it does not provide other-
wise":-continues for the duration of the copyright. We believe this language
means--unless the grant specifies a shorter term. Nonetheless, the language could
be read as requiring a specific pro islion, in the grant stating that Subsection 6
does not apply. This would be a dangerous trap ifo authors, and would deprive
most of the benefit of the section.

Given this possibility, the complexity of the entire section and the newness of
its approach, some clarification is desirable. Therefore we urge that the Commit-
tee report eliminate doubts by adding a sentence explaining that Sections 203
and 384(c) do not extend any license or transfer made for a period of less than
,thirty-five years. We also suggest another sentence explaining that the phrase
"if it does not provide otherwise", in Sec. 203(b) (6) and Sec. 304(c) (6) (F),
means that the agreement does not provide for a teem of less than thirty-fiye
years.

(ii)' We also think it is essential that the Report stress that these two subsec-
tions do not change the rules of contract law which permit an author to terminate
a license, transfer or assignment when the user fails to exploit the copyright or
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exclusive rights transferred thereby. Indeed, we think it might be well to add
language to Subsections 203(b) (5) and 304(c) (6) (E) making it clearer that
sudh well-established rights of termination are among those preserved by the&
subsections.

Sincerely,
-incee~ly' IaWIN KO AP, Counsel.

NASHVILE, TENN., October 28, 1975.
Hon. ROBBBT W. KASTENMZIr=,
Chairmian, Cominittao of Courts, Civil Liberties and Admfinistration of Justice,
Rayburn Bitiling,
Washington, D.C.

DEA& MB. KABTESNMEI-: Last June I had the privilege of appearing before the
House Subcommittee considering the revision of the Copyright Law to speak in
support of the above sections proposed in amendments submitted by Senator
Howard Baker and other Senators. These amendments were approved'in the bill
passed by the Senate in 1974. They weiredesigned to grant libraries the right to
archive television news. programs and make them available for reference, re-
search, and study.

Understanding that these amendments have again come to your attention in
the hearings on'the bill, I again express my hope that nothing will be done in the
new Copyright Bill to prevent libraries and archives throughout the country from
establishing audiovisual news collections just as, for many years, they have rouw

'tinely kept print news collections.
While it is doubtless true that the expense of present technology itself now

limits the number of audiovisual collections in libraries, this will not always be
the case. Developments in technology where audiovisual material is concerned,
similar to microfilm and microfiche for.print materials, are taling place. These
will make audiovisual news collections infinitely more practicable in the future.

It is extremely fortunate that U.S. Copyright Laws have never prevented'libra-
ries around the country from collecting print news and making it available for
reference, research, and study. Since the development of microfilm and microfiche
these print news collections have proliferated, adding htature and significance to
countless information sources throughout the nation. It can be expected that
technological advances wvill make the same thing possible with respect to audio-
visual news collections. For the law tO prevent this from happening simply because
audiovisual news has been initially circulated as image and sound rather than
as printed matter would be an error, especially as the fact is unquestioned that
today the most heavily relied upon news is that which comes to the public via
the audiovisual medium.

At the moment there is only one television news archive in the nation whose
collection systematically covers all three commercial networks. This is the Tele-
vision News Archive at Vanderbilt University in Nashville, Tennessee. While
many persons are not yet really aware of its existence, the Vanderbilt Televiblon
News Archive, begun in 1968, is already a matter of lively interest and use
throughout the country. The scope and depth of this interest and use is evident
from the enclosed information (1) a listing of uses in a recent two-day period;
(2)' a report on uses of the collection since 1971.

Along with many others I believe it would be wrong for the- Copyright Law to
prevent the making of such collections and/or making them accessible to the
academic sector and the public as a whole.

I hope the amendments will be retained.
Yours truly,

PAUL C. SIMPSON.

INFORMATION INDUSTRY AssocATION,
Bethesda, Md., September 9, 1975.

Hon. RonT W. KASTvNMEIER,
Chairman, 8ubconmittee on Courts, Civil Liberties ald the Admintistration of

J0utioe, Rayburn House Offce Building, Washington, D.C.
Dmi. BOB: Your continued cfforts to obtain a resolution of outstanding dif-

ferences in the copyright field are much appreciated. We weleeme this opportu-
nity to shaze with you our perceptions of the progress that has been made and'
the issues remaining.
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You -are aware of the efforts, of the ,Copyright Confereice. and its: Working
'Gribu. White eff6dis of the Working Group to define in practical terms the
boiindaries of systematic copying wvere fruitless, i good faith effort Was made. The
fact that the library cominmunity intended to seek-exemptions for librairy, phot-'
copying in this revision cycle quickly emerged. Efforts to pin downia definition
of "systematic" -run.counter to such exemptions and were eventuafly alandoned
in favoi' of detailed' arid productive Consideration of alternative payments mecha-
nisms. The parties'to these :latter discussions found them extremely useful in.
coming'to. a- better-understanding of each- other's problems, methods of operation,
and points of. view. The impending study of inter-library loan transactions- and
payments mechanisms is based -on the fuller mutual understandings derived
from'these discussions. In effect, however, the working group. agreed to disagree
on how or even whether, "systematic" copying should be defined.

We believe the bill's language distinguishing between isolated and unrelated,
photdcopyi by individuals as "fair use" and "systematic" photogopying asan
'infringing ictivity is an absolutely essential ingredient in the ireision bill. We
urge that it be retained in the form in which it passed the Senate .in the last
Congress.

A .recent development involving the British Library Lending Division and the
Cenitei' for Researchl Libraries exemplifies the alternative that faces libraries
arid publishers in its absence. It also raises questions with regard, to the consist-
ency between § 108.and § 602.

The enclosed copies of Newsletters (attachments A and B) issued this past
sprlng and summer by the'Center for Research Libraries embody the details
of the "systematic" approach the CRL is taking to inter-library -photocopying
practices. All the elements of the republishing business are to be foiund in, this
hrrangienient: (f) a source of supply, (2) a membership.arrangement by which
these services are paid for, (3) detailed arrangements for ideni.fying user needs
/aid in obtaining fulfillment copies, and (4) alternative networks for ordering
(by mail, Telex and Tymnet network). The logical extension and stated objective
of this effort is to "discover whether there is not a large number of journals for
which one copy could adequately serve U.S., British and Canadian users." (at-
tachment C). '

At an Engineering Foundation Conference held in Aug'st, 1975 a British
Library Lending'Division (BLLD) official described in detail the operations of
BLLD. This represents the furthest advance in the application of information
technology and business administration to republishing via photocopying. No
copyrig' fermissions are sought. It is a "mail 6rder" operation. Conveyor belts
connect p'otocopyiig units with mail room failities. No reading room facilities
are provided; it exists almost solely to distribute copies made from its holdings.
It has found that it is cheaper to photocopy a journal article than to lend the
original. Savings in subscription costs and in storage and processing charges
result. The number of photocopies made increased from 13,000 in 1963 to 900,000
in i974 from 7% to 60% of total "loans'". The machine operations involve strate-
gically located Rank-Xerox machines throughout the library placing operators
close to the stacks. Soeed- of service is emphasized. rank-Xerox Copyflo machines
are-used, but only i.. the morning. (It is cheaper, but somewhat slower). After
lunch all orders are processed on Rank-Xerox machines to facilitate their being
mailed that day. The U.S. National Library of Medicine obtains 5,000 items per
year from BLLD. The arrangement with the Center for -Research Libraries is
expected to generate about 200 requests per day or, based on 200 days per year,
40,000 requests per year. The orders dependon a system of prepayment. A book.of
20 order forms is sold for 15 British pounds. The order forms or coupons have a
value equal to a 10 page article returned by air mail (see attachments Pn and E).
Multiple coupons are needed for articles exceeding 10 pages.

If libraries are granted photocopying -exemptions this is the kind of massive
republishing various libraries and library consortia will undertake. CRL is al-
ready gearing up to perform this function nationally. Copyright will become
meaningless and all published material will essentially fall' into the public
domain under this'library republishing pressure. The economic. basis for creat-
ing and maintaining the channels through which ideas are formalized and dis-
tributed will be destroyed. The objective of one copy of a journal adequately
serving U.S., British and Canadian users may have initial economic attraction
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for libraries, but since,, in the long run, it will eliminate all but government sub-
sidized Journals, it is not consistent..with the purposes of copyright or the concept
of freedom of the press illthis country.

The Coi)yvright Conference study of inter-library loais and payments mechanism
has significance at this point; The publisher group is not opposed to photocopying
in inter-library loan transactions. It was interested primarily in assuring a con-
tinued lbasis for economically viable publishing efforts. The study seeks -to
evaluate a system to provide such a basis under copyright.

II.

The advent of this overseas photocopying service raises the question whether
the provisions of § 602 are consistent with the "systematic" language of , 108.

If, for argument, it is conceded that the.business operations of the British Li-
brary Lending Division are, "systematic" in nature and are specifically covered
by 'the language of § 108(a) does the language of § 602(a) (3) exempt the dis-
tribuition of copies to U.S. users by BLLD?

There appears to be a loophole in the law, wheoi these two sections are read
together. It appears thlat § 602(a) (3) exempts foreign librairies who engage in the
kind of "systematic" photocopying specifically covered by § 108(g).

The saving clause, § 602(b) only prohibits importation and apparently denies
-the copyright, owner other remedies. Since BLLD returns photocopies of articles
by air mail, the practical problems involved in identifying infringing works as
they enter the-U:S.. renders this provision meaningless.

We believe this loophole should be closed: § 602(a) (3) should be amended to
make it consistent with § 108(g); and § 602(b) should be amended to provide
the copyright owner his full range of remedies against imported infringing
works. P -

One philosophic note in this bicentennial year. The Statute of Queen Anne
is often cited as the source of our copyright law. This is true but in a reverse
sort of way. While the Statute of Queen Anne laid the ground work for a crown-
copyright, our forefathers reversed the process by granting copyright to authors,
rather than to the government to avoid government control and to assure a free
press mechanism. The ,erosion of private copyright represented by efforts to
exempt library photocopying attacks this very basic and historic fact on which
our sophisticated, and delicately balanced system of freedom of expression
depefils.

We strongly support the distinctions drawn between isolated and unrelated re-
production and distributing, on the bne hand, and systematic reproduction or
,distribution, on the other, as a sound basis for facilitating tile application of in-
formation technologies and for maintaining the economic viability of the entire
information distribution system in the U.S. so essential to the promotion of
science and the useful arts.

Thank you for your efforts in this area.
Sincerely,

PAUL G. ZURKOWSKI.

[From Special Issue, July 25, 1975]

CENTER Fok RESEARCH LIBRARI8s TO FILL IJOAN REQUESTS FOR ALL CURRENT JOUR-
NALS IN SCIENCE, TEClINOLOOY, AND 'SOCIAL SCIENCES

At its annual meeting on 14 April, the Center's Council voted unanimously to
have-the Center increase its journals project to include the coverage of all cur-
rently published journals illn science, technology, and the social sciences. 'The
,increased coverage will become effective Jlily 1, 1975. Complete details about
coverage and procedures for requesting journal articles will be issued to all

57-786 0 -76 - pt. 3 - 51
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member libraries later, but well in advance of the beginning date of July 1. In
the meantime, -following is a general outline of the program.

1. Member libraries may request from the Center articles from anlly journal in
science, technology, and the social sciences with an imprint date of (probably)
1965 or later. The precise beginning date has not yet been determined:

2. Most requests will probably be filled in the form of free photocopies of the
articles requested. Some, at least initially, will be filled by loan from the Center
of the full issue containing the article requested.

3. Requests may be sent to the Center, as now, by mail, or by collect telephone
or teletype. But, the Center will encourage teletype for all requests. A special
teletype format for the listing of bibliographic details; name of borrowing in-
stitution, etc., is being devised. This format is not anticipated to require any
more bibliographic or verification infor. Ation than interlibrary loan librarians
no* normally supply. Rather, it will be concerned primarily with tke 'order
and placement of the elements. This format will be imposed in order to minimize
the need for re-keying those requests that will be re-transmitted to Boston Spa.

4. The Center will begin its own subscriptions to those journals most frequently
requested on interlibrary loan by the members, and will also begin to acquire
such backfiles as are available and affordable. All requests,the Center cannot
fill from its own collection will be forwarded immediately via teletype to the
British Library Lending Division in Boston Spa. The BLLD will fill such
requests with a photocopy sent via air mail directly to the member library.

Member libraries can normally expect to receive ,photocopies of requests the
Center forwards to the BLLD within 5 to 12 days after they have sent their
request to the Center.

5. Interlibrary loan librarians will not be expected to check a catalog or list
of titles to confirm that the journal from which an article is wanted is in fact
available from the Center. Indeed they will be encouraged not to so check, but
instead to request any journal they believe to be clsssifiable as science, tech-
nology, or social science published'after the beginning date announced by the
project. The chances of the needed title being available are expected at least
to equal, and more probably to be better -than, the average rate of success
libraries are now having in getting their requests filled on the first try, even
with the checking they now do.

The expanded comprehensive coverage offered under this new program is
expected to benefit the members in two ways. First by giving them simpler and
faster access on interlibrary loan to more materials they cannot immediately
supply from their own collection. Second by giving them more freedom and
flexibility in allocating their acquisitions expenditures for journals to impro've
service and accessibility.

[From Newsletter, June 18, 1975]
To: CIR, members.
Subject: Guidelines for access to Journals in Science, Technology, and Social

Science.
I

Following are initial guidelines for CRL's expanded Journals Access Service
(JAS), to begin July 1975. A detailed description of the required forms to
be followed in submitting requests will be sent to all members within the next
couple of weeks.

Based on the Center's past experience it had been anticipated that the mem-
ber's use of this new and greatly expanded journals access service would begin
at a relatively low level and gradually increase-from that. However, the re-
sponse we have received from the first announcement of this program indicates
that there is a greater pent-up need for this improved service, and a greater
readiness by ILL librarians to use it, than was expected. In order to insure that
the Center is not so swamped during the initial period of this project that service
slows and everyone is disappointed, the Center is immediately taking two steps.

First, we have already begun to establish procedures for automated formating
and transmission of requests to the British Library Lending Division (BLLD),
using the TYMSHARE computer network. This is delaying the start. of service
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by a couple of-weeks. We had not expected that the volume of requests would
make-this economically justifiable until perhaps the second year of the service
and that it would be implemented later. The network channel ish"already in. oper-
ation, and the BLLD is already connected into it. CRL's procedures and format
program are already.partially developed and presenting no problem. However,
it may be another two to three weeks before.the system will be fully operational.

For this reason the Center Will not be ready to accept requests for articles
under this service until mid-July. As soon as possible we will send an an-
nouncement to all members giving a precise date for beginning the service.
(Requests for j6urnals and other materials from the Center's own collection
may of course con/tinue as at present.)

Second, in order to try to insure that the initial volume of requests does not
flood the Center, with consequent delays in service, the initial limits of coverage
will be as follows:

A. The service will be limited only to full members and associate members
offering the Ph.D degree in two or more fields. These are the only member in-
stitutions that are yet actually paying an increased membership-fee to support
this service.

'B. Eligible member libraries (see A) may request from the Center,,articles
from any journal in science, technology, and the social sciences with an imprint
date of 1970 or later, with the exception of articles appearing in journals deal-
ing primarily with clinical medicine. Clinical medicine is defined as being
addressed primarily to the practice of medicine on humans, or to research on
medical problems of humans. In general all journals with titles of medical
specialties (e.g., urology, enterology, optholmology, surgery, etc.) ,re regarded
as medical titles. Journals in fields basic to medical practice we regard as not
being clinical medicine if the field is taught in departments outside medical
schools (e.g., psychology, psychiatry, pharmacology, botany, mycology, nara-
sitism, bacteriology, public health, etc.).

C. Requests should be submitted only to fill requests for the library's own stu-
dents and faculty. Requests should not be submitted to-fill the needs of research-
ers and other institutions.

D. Requests should be' submitted to fill current research needs. Requests
should not be made for photocopies needed merely to fill in missing pages from
journals held by the library unless those pages are needed for current research
by a student or faculty member.

II. FOR MORE INFORMATION

As mentioned above, detailed information on JAS format and request proce-
dures will be sent to you shortly. The Center's staff is devoting a good deal of
time to developing this'program and we are optimistic that by mid-July we will
have an efficient and rapid means of filling your needs for journal articles in
the fields of science, technology (except medicine) and the social sciences pub-
lished from 1970 forward.

The Center will have a suite in the' St. Francis Hotel in San Francisco during
the ALA Conference. You will have to ask the Information Desk at the St.
Francis for the number of the suite. It will be listed under the name of Ray
Boylan. We will have CRL staff members there ready to discuss JAS and any
other aspects of the Center's operation during the following hours:

Sunday. June 29, 2:30 P.M. to 8:00 P.M.; Monday, June 30, 9:00 A.M. to 7:00
P.M.; Tuesday, July 1, 9:00 A.M. to 7:00 P.M.; and Wednesday, July 2, 9:00 &.M.
to 7:00 P.M.

The staff members who will be in San Francisco are Esther Smith, Acquisi-
tions Librariani, Susan Levy, Circiflation Librarian and Ray Bvulan, Asilstant
Director.

If you would like to have meetings in' the suite with or.e or more of these people
either during the hours a1,u,ve or afterwards, contact Ray Boylan at the St.
Francis. We would especially welcome meetings with librarians from several
institutions working at similar jobs to discuss their experiences in ising the
Center. Remember that in asking for the suite nu: ber, it will be in the name of
Ray Boylan. If you are in San Francisco and ha e a few spare minutes, drop
by if only to say hello.
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CENTER FOB RESEARCH LIBRARIES To ESTAILISH U.S. NATIONAL LENDINO LIBRARY
FOR JOURiNALS '

The availability Ito our users of-backup copies of original documents abstracted
by BIOSIS is a coni ern of long standing. The following announcement promises
hope for obtaining copies of primary journal articles which at present are diffi-
cult to locate. It is reprinted, with permission of the publisher, as it appeared
in In ormnftioln.,

"With the help of a five year, $450,000-grant, from the Carnegie Corporation,
the Center for-Research Libraries (CRL) has undertaken an expanded acquisi-
tions program for currently published journals. This piogiam is planned as the
first step toward the establishment of a comprehensive natibhal lending library
system for journals. .Wlth sonie-additional support CRL-could add 6000 titles
over a five-year period to bring the total number of journal subscriptions to about
13,000 titles. It is not expected that CRL 'Wili be the only lending library in such
an ultimately comprehensive system; included as integral elements would be the
National Library of Medicine and probably several other national institutions.

"Simultaneous with .the expansion of its own journal holdings, CRL will make
available to its member institutions selected journals from the holdings of the
National Lending Library for-Science and Technology (NLL), Boston Spa, Eng-
land. This arrangement with NLL will enable CRL immediately to provide its
members with 'access to several thousand more journals than it has funds to
subscribe to now. It will, at the same time, serve as an experiment designed to
discover whether there is not a, large number of .journals for which' one copy
could adequately serve U:S., British, and Canadian users. Titles frequently
requested fr'om the list established for borrowing from NLL through CRL will
be acquired.

;"CRL is a cooperative 'libraries' library,' whose operating income is provided
by annual fees from its member libraries. Founded in 19496by.ten major universi-
ties, CRL now has over 100 full and associate members, primarily major universi-
ties but including college, public, special, and governmental libraries. Journals
to be included in the project will be suggested by member libraries. CRL will
acquire both titles to which members are cancelling subscriptions and newly
begun titles in which members are interested. Titles in all fields will be included
except those in medicine and agriculture. The majority of subscriptions will be
for, titles published outside the U.S., Canada, and Great Britain. Contact: CRL,
5721 S. Cottage Grove Ave., Chicago, IL 60637."

THIE BRITISH LIBRARY LENDING DIVISION

)VERSEAS PHOTOCOPYING SERVICE (OuTSIDE EUROPE)

Tile British Library Lending DiVision now takes more than 45,000 periodi-
cals, and has one of the largest collections of recently published literature in
the world, covering science, technology, the-social sciences and the humanities.

To facilitate the use of the library's photocopying service for. articles in periodi-
cals, reports and extracts from books, and, in order to give a quick service, it is
necessary for orders to be prepaid. This is by means of coupons which can be pur-
chased from us in books of 20. These must be sent attached to, request forms
which will be supplied free. The value of the coupons is set out in the table
shown later in this pamphlet.

For each photocopy required, copies B and C of a request form, specifying
what is wanted and where it isto be sent, together with the required number
of coupons should be sent io, us. A separate request is required for each item.

If the document is available the copy will be dispatched as quickly as possible,
probabl3 within 36 hours of the request being received. If too many coupons are
sent, the surplus ones will be ieturned with the order. If we cannot supply the
photocopy we will either pass the request on to another large library in the UK
which is thought to have the document, or ret. "xe form and replacement
coupons to the sender.

Copies will be sent outside Europe by air mail.

' Reprinted from Informatlon. Part'. News-Sources-Proflles, Vol. 5(2): .6-67, 1973.
Publisher: Science Associates/International, Inc., 23 East 26th Street, New York, N.Y.
10010.
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Table 5

REVYENUE AND EXPfNSE ITEMS FOR ALL TV STATIONS REPORTIIIG, 1974.
.(In Thousands of'Dollars)

SCHEDULE 1. BROADCAST-REVENUES
USE THISMAKEENTRIES COUSETHIS FOR

IN THIS UMN FOR
LINE CLASS OF BROADCAST REVENUES COLIMN FIRST YOUR TOTAL.
NO. (oEit cents) INGo ONLYfa.ra cents)

(o) (:,) (c)

s $
1 A. REVENUES FROM THE SALE OF STATION TIME:
2 -'(I) Network
3 Sole of station time to netw:orks:
4 Sale of station time to major networks, ABC, CBS. MBS.

NBC (before line or service chorqes! .......... 2t.z50. 2. 4
S Sole at station time to other networks (before line or

service charges) ....................... . 3,22 24 54
Total (lines 4 + 5) . ... ........... ............ .. .........

7 (2) Non-network (alter trade and special discounts but before
cash discounts to advertisers and sponsors, and before om.
misslons to aqencies, representatives and brokers).

8 Sole of station time to national and reqional aJvcrtl:srs o 3
sponsors . . . ..................... 32921

9 Sole of station time to local advertisers or sponsors.':v..t .. 979,357
10' Total (lines 8 +9) ................. ... .. ................ 2,308.573
11 Total sale of station time (lines 6 + 10) ......... 556,27

12 B. BROADCAST REVENUES OTHER THAN FROM SALE OF
STATION TIME (after deduction for trade discounts but before

cash discounts and before commissions):
(!) Reenues fro:n separate charges made for programs, mate.

rials, facili:les, and services supplied to advertisers or
sponsors In connection with sale of station time:

13 (a) to national and retgonal olvcl'isers or sponsors . 4. %.sl. . 6 927
14 (b) to local advertisers or sponsors ..............:.? . ,v 32,915
15 (2) Other broadcast revenues ................... !;?'. 3
16 Total broadcast revenues, other thin from time sales (lines 7

13 + 14 415) ....... . ......................... .......... 7;,.441

17 C. TOTAL BROADCAST REVENUES (lines 11 + 16) ......... . 2631268
18 (1) Less cora.rs!cr cne tc;.ci--., ;cp;cser.tatives an:: b;.crs

(but not to stall.salesmnen or erployees) and less cash
discounts ............................. 401 020

19 D. NET BROADCAST REVENUES (lines 17 minus line 18) / . . 2 .. 2 2

/ 'Includes $6i,74 ,260 from barter and trade-out transactions.

/ Schedule 2 line 6 is included in Schedule 2 line 7.

3/ Total payroll is the sum of Schedule 2 lines 2, 6; 7, 17 and, 21.

4/ Stations reporting less than $25,000 in total revenues are not required to
report items in Schedules 1 and 2 but are required to report in Schedule 3.
Therefore, totals in Schedules 1 and 2,are somewhat lovei than totals in
Schedule 3.

NOTE: Last digits may not add to totals because of rounding.
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Te.ble 5 (cont.)
(In Thousands of Dollars)

SCHEDULE 2. 'BROADCAST EXPENSES

LINE E THIS IJSE TtilSMAKE ENTRIES COLUMN'FOR.
LINE CLASS OF BROADCAST EXPENSES IN THIS YOUR TOTAL.

.. NO. CCOLUMN FIRST ING ONLY
(omit cent, (omit cents)

(I) (b) (c)
1 TECHNICAL EXPENSES: . S S
2 Technical payrol!L ................ ............ '! . 15520
3 All other technical expenses ..................... 75,327
4 Total technical expenses ..................................... .. 230 531

5 PROGRAth EXPENSES:
6 Payroll, for employees considered "talent" ........... ... :e .
7 Payroll* for all other program employees .............. .. 27
8 Rental and amortization of filin and tape .................. r i 28.
9 R=$rds and transcrtiplons ......................e t.7.2-: . T .567

10 ' Cost of outside news services . . .................. . 17.167
11 Payments to talent other than reported in line (6) ........ :49. 11,872
11 Music lIlcnse fees ........................... . 3,365
13 Other performaonce and p'ogram rights ................ 1t:.. .
14 All cther program expenses ...................... 13321
15 Total program expenses ............................ 8

16 SELLING EXPENSES:
17 Selling payroll' ................... '............,t 108,12
18 All other selling expenses ....". o.. 0o, 2t 1
19 To:al sellIng expenses ....................................... 217,36

20 GENERAL AND ADMINISTRATIVE EXPENSES:
21 C.nc:; cand admlinstratlve payroll* ................. tlt-¥2 .
22 'epe:iction cnd amortizction ................. , J.1s.2.32. 111,605
22. Interest ...... ................................ 3
22b Allots:ed costs o' mcnagement from home office or affiliate(s) .... I ¥ 

3 .
23 Other cene:al cnd administrative expenses ............. '.2. ._
24 Total general andadninistrative expenses ............... .......... 533,h166
25 TOTAL BROAr.CAST EXPENSES (liries 4 + 15 + 19 + 24 .......... . ............ 1,717,58

·Payroll indludes scalaies, cwaes, bonuses and commessions. Total Payroll: $ 630,815 3

SCHEDULE 3. BROADCAST iNtCOME
'LIN AMOUNT

NoE. (omit cents)

1 Broadcast revenues (from Schedule I, line 19) ...................... ?:'.to! . 2,230,"294

2 B:ooaccst cxpenses (lrao'Scrhedul'2, line 25) .. ... 0.. 1.718. 126 4

3 Bzroodcast operating Income . (loi.s) (line I minus line 2) ............ 11,871

4 Total ol any aniounls Included in hne 2 obove which represent paymncrts (salaries,
comnnisslons, muinarement fees, ctn, etic) tor services or mf:crlals supplied b,1 the
owners or stockholders, or any clncGe rchtive ol such pelsont or any alfillated conpany
undei co:nmon control (see poae 3 of Ins'rucllons ) ................... i.*. 1 '4 52 131

Not-e: II no such payments were maode, check here ............... ..... -- I



NATIONAL ASSOCIATION OF BROADCASTERS

COPYRIGHIIT PROPOSAL
Introdzuction

While we hesitate to come to the Subcommittee at this juncture wit'h a new
proposal for cable copyright liability, we believe the time is ripe for broadcasters
to make known the present concerns of the industry with respect to copyright as
it appears to have taken shape today.

For broadcasters the critical issue is not whether cable should be subject to
.copyright but rather, what kind of copyright liability will be applicable. A strong
case can be made for normal copyright liability for all cable retransmission of
broadcast signals, local and distant. Only this type of normal copyright liability
would eliminate the unfair competitive advantage which cable now enjoys. Normal
liability would not prevent cable growtll; it certainly did not prevent television
broadcasting from growing from virtually nothing a generation ago to what it is
today.

We now have the Senate bill S. 22, in final form, as well as several other
suggestions for changes in section 111, including a second proposal from the
Teleprompter Corporation that seems to have cable industry support. Since the
beginning of the consideration of copyright by the committee early last year, we
have also hlad a number of changes in the rules and regulations of the Federal
Communications Commission which affect cable and are pertinent to the copy-
right issue and to broadcasters. In addition the staff of the House Subcommittee
on CommunicatioLs has filed a study on cable which makes recommendations
in the copyright area.

Taking all of these things into consideration, we believe the copyvright situation
has changed in some degree and that these changes require broadcasters to view
the issues from new and different perspective. While our commitment to a
settlement of the copyright issue has not. waned, we believe that the new cireum-
stances present an opportunity for a compromise proposal that has some distinct
advantages over any other suggestions for section 111 yet made. On the fcllowing
pages eve set out our proposal and the rational for it.'

We want to emphasize that the proposal is viewed by broadcasters as a package,
an integrated series of concepts with each part dependent on the other. We
cannot say, nor would we want to imply, that any one part of the proposal could
be accepted without the other parts.

We believe our suggestions have it number of advantages over anything that
has gone before. MIost significantly, it is a simple proposal and easily understood.
There are no complicated formulas that, even if equiiable, would prove expensive
and difficut to administer. Local signals would be granted a compulsory license
and small systems would be granted a total exemption for all signals presently
carried. There Twould no 1 'onger be arguments over the tribunal or its periodic
meetings. The Register ( Copyrights would be relleved of a great deal of paper-
work and administrative responsibilities. And the question of fees could be
settled where it should be settled, not in the Congress, but among the parties
themselves.

We urge the Subcommittee to give serious attention to the broadcast com-
promise proposal.

TUIE BASIO ELEMENTS OF SFTION 111 TJNDlm BROADCAST PROPOSAL

'1. All Cable systems would be granted a compulsory license without any copy-
right payment for all local signals, now or in the future.

2. The spirit of the Senate proposal granting small cable systems a reduction
in the fees to be paid would be retained and expanded. A compulsory license
without any copyright fee would be granted for all present, FCC-authorized
signals, distant and local, for cable systems with revenues of $25,000 or less per
quarter or $100,000 or less per annum.

(2183)
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3. Normal Copyright liability would be imposed for all distant signals carried
by large systems which do not qualif. for the small system exclusion, and for any
additional distant signals authorized by the FCC in the future.

4. The language giving broadcasters the right to enforce copyright through
appropriate infringement remedies would be qualified to tonform with the
Senate bill. Under S. 22 broadcaster court action would only come where the
violations are willful or repeated.

5. The bill would clearly state that no signal carried by a cable system could
be changed or altered in any way by the cable operator unless required to do so
by the non-duplication rules of the Federal Communications Commission.

A fuller explanation of each part of this package follows.
1. BEemption of local signals from any copyright payment

The ability to determine which broadcast signals carried by cable systems are
"local" and which are "distant" is nlot a simple matter. In large part, past brodid-
caster opposition to exclusion of local signals from liability stemmed from this
definitional problerm.

In the spirit of compromise, however, and as part of the total package ad-
dressed in this memorandum, the industry is ,illing to accept the definition of
local signals as those required to lbe retranlinitted by FCC regulation which is
the same definition used in the first Teleprompter proposal. While this definition
may not be entirely correct, we believe the broadcast industry can accept the
exclusion of such signals from copyright payment.

While these signals would be exempt from copyright payments, they should
still·be covered by a compulsory license .so that any violations of the rules of car-
riage would be subject to appropriate infringement remedies.
9. BEcmnption for smtallcr cable systcms

The Senate bill includes a provision added on the Senate floor which would
have the effect of reducing cable liability for smaller cable systems. Under this
amendment, those systems with under $40,000 in revenues per quarter would
have 'their actual revenues reduced for purposes of computing their copyright
liability, though no system would pay less than $30 per ,ear for their compulsory
license. Under this amendment, systems with 12ss than-approximately 1,250 sub-
scribers would receive the benefits of reduced copyright paymnents.

In the spirit of this provision, we propose that all table systems with less than
$25,000 revenue per quarter or less than $100,000 per annum, be granted a com-
pulsory license without fee from all local signals and all distant signals presently
authorized by the FCC. We believe this small business exemption is in the public
interest and we estimate that this exemption would apply to half of the cable
systems in the country.

However, this compulsory license without fee i,tyment should be given only
for signals presently authorized by the FCC. Additicnal signals which might be
authorized in the future should be subject to normal copyright liability, in keep-
ing with the basic principle of fair competition between broadcasters and cable
systems for copyrighted product. In addition, the compulsory license without fee
should be available only to those systems that are unaffiliated with other, larger
systems and are not directly or indirectly under common ownership or control.
with other systems. It should not lbe possille for a large cable system or n mul-

i.ple system operator io escape appropriate liability by splitting up its operations
into small systems. To allow this would contravene the spirit of this special small
business treatment.
3. Normal copyright liability for distant signals

Once it is accepted that all local signals may be carried without copyright pay-
ment (and that all small cable systems will be exempt from payment of fees for
carriage of presently nuthorized signals), then we believe it is most equitablle
to insist on normal cop.Nright liability for all distant signals carried by non-
exempt systems. By normal copyright lialbility we mean that the bill should
establish the liability as it does now, but leave the amount of compensation to
be determined by the parties involved. This would mean that this portion of
the copyright question would be handled in a normal fashion, that ie, in the
marketplace where these negotiations'should be carried out.

Negotiations could take place oai a program-by-program basis. or it is entirely
possible that some type of negotiating organization would develop along the
lines of ASCAP or BITI.
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Imposing normal copyright liability for distant signals would help remove the
current inequities in the cable-broadcasting relationship, and would give copy-
right holders a fair-value for their product, instead of imposing a formula which
would not adequately compensate them.

4. Right to sue for infringement
The House bill includes a provision in section 111 that would give the broad-

caster a right to sue for infringement of copyright. We believe this House lan-
guage conld, as part of the overall package, be qualified by the language of the
Senate bill allowing suit only where the violations are willful or repeated. Broad-
casters have no desire to go into court unless the violations involved are serious
ones that demonstrate disregard for FCC regulations. The ccsts of litigation
would deter suits except in such cases. This provision is extremely important
to the industry since it provideo us with a way to make certain that cable sys
tems adhere to the retransn.fssion rules of the Federal Communications
Commission.

We have found in the past that :FCC enforcement has little or no effect on
violations by the cable industry. Even when tle FCC has issued cease and desist
orders compliance can only be assured by follow-up from the JustictL-L)epartmeit.
The entire process is drawn out and ineffective and the right to sue is much
needed by the industry to protect broadcast rights.

5. Full signal integrity
Recently the study by the staff of the House Communications Subcommittee

suggested that cable systems could delete commnercial filnl rights once copyright
was agreed- upon. Broadcasters find this suggestion one that could mean the
destruction of our service as we know it today. We believe the Congress should
make it clear that such unfair alteration of broadcast signals iill not be tolerated.

For examples, under such a proposal a cable system could sell spot annilounce:
nients on all the best programs that television has to offer, including the Super
Bowl, the World Series, and dozens of other highly-viewed programs. This would
have a serious impact on radio advertisiUg and should, in effect, be putting calde
interests in the broadcasting business as well as the cable business.

If cable wishes to act as a broadcaster, then there can be no excuse for cable
being accorded any special copyright advantages such as compulsory license.
Broadcast signals, when carried by a system, should be complete and unaltered.

SECTION III. LIMIITATIONS ON EXCLUSIVE RIGHTS:
,SECONDARY TRANSMISSIONS

(c) SECONDARY TRANSMISSIONS BY CABLE SYSTEMS.-
(1) Subject to the provisions of clause (2) of this subsection, secondary trans-

missions to the public by a cable system of a primary transmission made by a
broadcast station licensed by the Federal Communications Commission and enl-
bodying a performance or display of a work shall lie subject to compulsory lic-
ensing upon compliance with the requirements of subsection (d) in the following
cases:

(A) Where the signals comprising the primary transmission are exclusively
aural and the secondary transmission is permissible under the rules, regn-
lations or authorizations of the Federal Communications Commission; or

(B) Where the community of the cable systems is in whole or in part
within the local service area of the primary.transmitter; or

(C) When the carriage of the signals comprising the secondary trann-
mission is permissible under the rules, regulations or authorization of the
Federal Communications Commission.

(C). lWhere the carriasinge of the signal8 comprising the secondary trans-
mission is permissible tnider the rulcs, regulations o, aythorizationn of the
Federal Communications Commis8ion as published in Volume 37, Federal
Register, page 3252 et seq. on February 12, 1972, and the cable systemn is.a
small independeint cable system.

(2) Notwithstanding the provisions of clause (1) of this subsection, the will-
ful or repeated secondary transmission to the public by a cable system of a
primary transmission made by a broadcast station licensed by the Federal Com-
munications Commission and embodying a performance or display of a work is
actionable as an act of infringement under section 501, and is fully subject to
the remedies provided by sections 502 through )506, in the following cases:

(A) Where the carriage of the signals comprising the secondary trans-
mission Is not permissible under the rules, regulations or authorizations
of the Federal Communications Commission; or
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(B) Where the cable system, at least one month. before the date of the
secondary transmission, has not recorded the notice specified by subsection
(d).

(3) Normal Copyright Liability.
(A) Any secondary transmlission of a pr:mary transmission not covered

by the comnppulsory liucnsc grantld by clause (1) of this subsection, shall be
actionable as an act of infringement underci stubsectionl (b) unless the cable
systenm and the copyright holder agree oa the retranlsmission of the primary
transmission and havc notified the Rcgistcr of Copyrights of that agree-
mnczt. Any such existing secondary transmissions of primary transm)issions
by a cable' slstcm as of the date of cnactmnzlnt woill not be actionable as an
act of infringement for six months following the date of enactment.

(b) Nothing in this Act shall-permlit a cable system to delete or alter any
portion of any primary trarnsmission unless rquiredl to do so by subpart F
of part 76 of the rcgulations of the edceral Communications Commission.

(d) COMPULSORY LICENSE FOR SECONDARY TRANSMISSIONS BY
CABLE SYSTEMIS.-

(1) For any secondary transmission to be subject to compulsory licensing under
subsection (c), the cable sjstem shall at least one nlolth before the date of the
secondary transmission or within 30 days after the enactment of this Act, which-
ever date is later, record in the Copyright Office, a notice including a statement
of the identity and address of the person who owns or operates the secondary
transmission service or has power to exercise primlary control over it together

'with the name and location of the primary transmitter, or primary transmitters,
and thereafter, from time to time, such further information as the Register of
Copyrights shall prescribe by regulation to carry out the purposes of this clause.

(2) A cable systcm whosc secondary trans&missions have been subject to com-
pulsory licensing under subsection (c) or have been the subject of agreement
with the copyright holder shall, duriing the nmonths of Janutary, April, July, and
October, file withth the Rcgister of Copyrights, in accordance with requirements
that the Register sthall prescribe by regtlation-

(A) A statement of account, covering the three months next preceding, specify-
ing the number of channels on which t!. cable system made secondary trans-
missions to its subscribers, the naines anlh, locations of all primary transmitters
whose transmission were further transmitted'by the cable system, the names and
addresses of other cable systems directly or indirectly in control of, controlled
by, or under com:non control wCith the cable system filing the statement; the
natnmes and addresses of any other persons who directly or indircctly own or con-
trol any other cable system or systems, and the nalnes of the systems so ooned or
controlled; and the total number of subscribers to the cable system, and the gross
amounts paid to the cable system irrespective of source and separate statements
of tl:? gross revenues paid to the cable system for advertising leased chialnnels.
and cable-casting for which a per-program or per-channel charge is mnale and by
subs,?ribers for the basic service of providing secondary transmissions of primary
broadcast transmitters; and

-a ] * s 4 *

(e) DEFINITIONS.-
As used in this section, tile following terms and their variant forms mean the

following:
A "primary transmission" is a transmission mad. o) the public by the trans-

mitting facility whose signals are being receihed and further transmitted by the
secondary transmission service, regardless of xihere or when the performance ,r
display was first transmitted.

A "secondary transmission" is the further transmitting of a plrimary transmis-
sion simultaneously with the primar:, tranlsmission or nonsimultanoeusly with
the primary transmission if by a "cable system" not located in whole or in part
within the boundary of the forty-eight contiguous States, HIawaii, or Puerto Rico:
Provided, however, That a nonsimnltaneous further trtinsmission by a i.hile.sys-
tem located in a television market in Iawaii of a primary transmission shall be
deeinmed to be a secondary transmission if s:cll further transmission is necessary
to enable the cable system to carry the full complement of signals allowed it
under the rules and regulations of the Federal Communications Commission.

A "cable system" is a facility, located in any State, Territory, Trust Territory
or Possession that in whole or in part receives signals transmitted or programs
broadcast by one or more television broadcast stations licensed by the Federal
Communications Commission and makes secondary transmissions of such signals
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or programs by wires, cables, or other communications channels to subscribing
members of the public who pay for such service. For purposes of determining the
royalty fee under subsection (d) (2) (B), two or more cable systems in con-
tiguous communities under common ownership or control or operating from
one headend shall be considered as one system.

The "local service area of a primary transmitter" comprises the area in which
a television broadcast station is entitled to insist upon its signal being retran,:-
mitted by a cable system pursuant to the rules and regulations of the Federal
Communications Commission.

A. small independent cable aystem is a systemf with revenues of $25,000 or less
per quarter or $100,000 or less per annum, and not directly or indirectly,, by stock
ownership or otherwise, under common ouznership or control with any other cable
system or systems.

NOTE.-(Since under this proposal the tribunal will have no jurisdiction over
any fees involved, all references to section 11 should be stricken in Chapter 8.)

TELEVISION AFFILIATES ASsoCIATION,
Mfarch 30, 1976.

Hop ROBERT W. KASTENMEIER,
Ca..rman, Subcommittee on Courts, Civil Liberties and the Administration of

Justice, Committee on the Judiciary, House of Representatives, Washing-
ton, D.C.

DEAR MR. CHAIRMAN: This letter is written on behalf of the ABC TV Affiliates
Association representing 185 television stations which are the primary affiliates
of the ABC Television Network. We are very much concerned with the provisions
of Section 111,of S. 22, a bill for the general revision of the Copyright Law, which
is now before your Subcommittee. Section 111 is directed, as you know, to the
cable television industry.

As you also know, the issue of copyright liability for cable television has been
before the Congress, the courts, and the Federal Cc-nmunications Commission
for a decade or more. During this period, the cable television industry has
greatly expanded and greatly improved its financial condition. It is no longer
characterized by small systems bringing additional broadcast television signals to
underserved areas. It is now an industry being developed by major corporations
in the large cities and, far from being a struggling infant, is showing substantial
economic health and strength. Moreover, and this is most important, it has re-
cently begun to develop as a pay cable service. From only a few thousand homes
a year ago, pay cable now is in 600,000 homes. With increasing use of satellite
interconnections, much greater growth is reliably f:recast, with pay cable pro-
jected to reach over 6 million homes by 1980 and almost 15 million by 1985.

But for the subsidizing of cable by free television's programming, which costs
the networks and stations hundreds of millions of dollars each year and for
which cable makes no payment, the cable television and pay cable televi'ion
industries would not exist.

'We emphasize these current circumstances as the basis for urging that what-
ever may have been a fair copyright solution for the small "Miom and Pop" cable
system is not an equitable copyright solution for the cable industry as it exists
today-a major communications competitor, emphasizing, increasingly, pay tele-
vision services. We do not believe that an industry of this proportion and charac-
ter is entitled to the unprecedented subsidy privileges of a compulsory license
with but token payments, as recently passed by the Senate in S. 22. We believe
the time has come for the Congress to stop babying the industry and treat it in
the same fashion as its competitors are being treated.

Under S. 22, the entire cable industry would pay approximately $7-8 million
annually in copyright fees. Under an alternative put forth by TelePromnpTer, this
annual amount would be reduced to about $2 million. Compare that to what the
television industry is required to pay for its programming. A single showing of
'Poseidon Adventure" cost the ABC Television Network $3.3 million. The

amounts paid by other networks for "Godfather", "Gone With The Wind", and
like premium programming equal or exceed the total amount which it is proposed
to have the entire pay cable industry pay each year.

You would nta seriously consider taxing broadcast corporations at 50 cents on
the dollar and cable corporations at less than 1 cent on the dollar. But the eco-
nomic disproportion of the current copyright propsals virtually amount to this.
It would continue what is an essentially unfair competitive advantage.
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We therefore have three specific proposals which we respectfully urge for your
consideration:

First, an industry of these characteristics should be required to compete under
normal and traditional copyright obligations. We see no reason why cable tele-
vision should-not be required to go into the marketplace and bargain.and pay for
all of its program product (including that appearing or, television signals) just.as
television stations do. -Any contrary course-exemptions based on size or the
extraordinary privilege of compulsory licensing-dangerously interferes with and
dramatically changes marketplace considerations. If cable wants t,, 'co'mpete"
(as it so frequently claims) then Congress should let it compete---ormallu.

Second, we recognize, however, that developments in the consideration of
these problems over the past years may: preclude enactment of full copyright
liability legislation. We think it unfortunate if that is so. But if it is so, at the
very least, the legislative solution should be fashioned in a more realistic man-
ner than now contemplated. Specifically, the legislation should be drawn along
lines recently elaborated upon by the National Association of Broadcasters, as
follows:

(1) All cable systems would be granted a compulsory license without any
copyright payment for all local signals, now or in the future.

(2) The spirit of the Senate proposal granting small cable systems a reduc-
tion in the fees to be paid would be retained and expanded. A compulsory license
without any copyright fee would be granted for all present, FCC-authorized
signals, distant and local, for cable systems with revenues of $25,000 or less per
quarter or $100,000 or less per annum.

(3) Normal copyright liability would be imposed for all distant signals car-
ried by large systems which do not qualify for the small system exclusion, and for
any additional distant signals authorized by the FCC in the future.

(4) The language giving broadcasters the right to enforce copyright through
appropriate infringement remedies would be qualified to conform with the Sen-
ate bill. Under S. 22 broadcaster court action would only come where the viola-
tions are willful or repeated.

(5) Thle bill would clearly state that no signal carried by a cable system could
be changed or altered in any way by the cable operator unless required to do so
by the FCC's non-duplication rules.

Third, the issues before you are not limited to copyright considerations alone.
They are intimately associated with broader questions of communications policy
and what you decide here will profoundly affect the future development of
national telecommunications. For these reasons, we respectfully suggest that-
you consider referring Section 111 of this bill to the appropriate House commit-
tees for further consideration as part of a broader legislative scheme.

Thank you for your consideration of this letter.
Very truly yours,

Tom Goodgame, Chairman, Board of Governors ABC-TV AffiliaLes
Association; Tom Goodgame, Vice President and General Man-
ager KTUL-TV, Tulsa Okla.; John G. Conomikes, Vice President
and Station Manager, WTAE-TV, Pittsburgh, Pa.; Eugene H.
Bohi, General Manager WGHP-TV, High Point, N.C.; George U.
Lyons, Vice President and General Manager WZZMf-TV, Grand
Rapids, Mich.; William F. Turner, Executive Vice President and
'General Manager KCAU-TV, Sioux City, Iowa; Jay Gardner,
General Manager KRDO-TV, Colorado, Springs, Colo.; Robert M.
Bennett, Vice President and General Manager WCVB-TV, Need-
ham, Maine; Walter A. Windsor, General Manager WFTV, Or-
lando, Fla.

The above named members of the ABC Affiliate roard were present and voted
unanimously to support this letter.

MEMOORANDUM

(Received by the Subcommittee on April 13, 1976)

AGREEMENT BETWEEN NCTA AN)D MPAA AS TO TERMS OF COPYRIGHT LEOISLATION

1. Basis of liability
Cable systems will incur copyright liability by virtue of their retransmission of

distant ' non-network programing. The fee will be expressed as a percentage of

I A distant signal is defined as one which is not required to be carried under present FCC
rules.
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basic subscriber revenue for each imported equivalent signal. (In determining the
number of "imported equivalent signals" independent and specialty stations will
count at full value and national network and non-commercial educational sta-
tion will count as Y4 of an equivalent signal.) The royalty rate agreed to is as
follows:

(i) .006 of basic subscriber revenues for the first imported equivalent signals;
(ii) .00425 of basic subscriber revenues for each of the second; third and fourth

imported equivalent signals; and
(iii) .002 of basic subscriber revenues for each imported equivalent signal in

excess of four.
All cable systems, whether or not they import distant signals, will pay .006 of

their basic subscriber revenues for the privilege of being able to import distant
signals, such percentage of revenues to be credited against the fee, if any, payable
with respect to distant signals actually imported.
2. "Cherry Pickilvg"

Each distant signial authorized by the FCC will be subject to the rate schedule
regardless of the amount of that signal's programing which is actually carried by
the subject cable systems; provided, however, that (i) distant programing sub-
stituted pursuant to the FCC's syndicated exclusivity ru., shall not be subject to
the rate schedule; and (ii) distant signals 'carried on a part-time basis, where
full-time carriage is not possible because of insufficient channel capacity, and dis-
tant signals carried pursuant to the FCC's late night programing rule, up to the
number of distant signals carried during the regular broadcast day, shall be
counted as a fraction of a signal equal to the percentage of their broadcast hours
which are retransmitted.
S. Snmall stystem exaemption

The Hathaway exemption will apply to small systems.
4. Definition of network signals

The definition for network signals will be based on the definition contained in
Section 73.658 of the FCC's rules.
5. Changes in FCC ezclusivity rules

Any change in the FCC exclusivity rules will enable the Tribunal to adjust
the statutory royalty rates insofar as they relate to cable kysters sand signals
affected by the change.
6. Changes irn FCC rules governing the pcrm8ssible number of imported signals

Any change in the FCC's rules which permit additional distant signals to be
carried will enable the Tribunal to reconsider royalty rates applicable 'to (but
only to) such additional signals. However, the original statutory rates are "grand-
fathered" in eaclh of the following instances:

(i) in the case of any signal presently carried;
(ii) in the case of any signal substituted for a signal presently carried, pro-

vided that the substituted signal is of the same "class"' as the signal for which
it is substituted;

(iii) in the case of any signal (whether or not now carried) Wvhich would be
permitted to be carried by the FCC rules as now in force; and

(iv) in the case of any signal subsequently pernitted to be carried because of
an individual waiver of the FCC's existing rules.
7. P'tme for tribtinal review

In the event of any of the regulatory changes referred to in paragraph 5 and
6 above, any party aff.cted will have an immediate right to petition the Tribunal.
Any rate change made by the Tribunal pursuant to such a petition may be recon-
sidered in the year 1980 pnd in each subsequent fifth calendar year.

8. Tribunal review of royalty rates in light of changes in average basic subscriber
rate

The Tribunal may also adjust statutory rates to reflect changes, in terms of
constant dollars, in the average basic subscriber rate throughout the cable indus-
try. The Tribunal may consider all factors relating to maintaining the real con-
stant dollar copyright payment per subscriber and its relationship to the basic

7 In applylng the formula fractions of an imported signal equivalent will be counted at
their fractional value.

sAll television signals are divided into four classes: (1) network signals, (11) non-
commercial educational signals, (ill) independent signals and (Iv) specialty stations.
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subscription rate structure. Those factors which affect or -limit the change din
basic subscription rates and which are beyond the control of the parties may
be considered to be extenuating. Any rate adjustment pursuant to this provision
may be made in 1980 or in any subsequent fifth calendar year.

9. Tribunal review limited
Except as specified in paragraphs 5 through 8 above, the statutory royalty rate

shall not be adjusted.

10. Review of tribunal deoisions
Tribunal decisions will be subjected to judicial, but not congressional, review.

11. Changes in FCC rules relating to comncnrcial substitution and simultaneous
retran8mi8s' *n

No compulsory license will be extended to any cable system which deletes orig-
inally broadcast commercials or which retransmits broadcast programming on
other than a simultaneous basis (except as permitted by the present FCC rules).

12. Private negotiations
The legislation will contain a provision allowing cable systems to negotiate

privately with copyright owners for copyright rates below those established by,
or pursuant to, the statute.

,Each of the undersigned, authorized by his respective association, agrees to
t..e foregoing and further agrees to use his best efforts to effect the speedy
passage of legislation embodying all the terms of such agreement by both Houses
of Congress.

NATIONAL CABLE TELEVISION
AsSocIATION INC.

ROBERT L. ScHMIDT,
President.

MIOTION PICTURE ASSOCrATION OF
AMERICA, INC.

JACK VALENTI,
President.

CONGRESS OF THE UNITED STATES,
HOUSE OF REPRESENTATIVES,

Washington,.D.C., November 7, 1975.
Hon. ROBERT KASTENMEIER,
Rayburn House Offlce Building,
Wdshington, D.C.

DEAR MR. CHAIRMAN: This is written to seek your support in connection with
three matters now being considered by your subcommittee in connection with
general copyright revision (H.R. 2223).'

In brief, I hope you will support:
1. Reducing the mechanical royalty paid by record makers to the owners of

music copyrights back to 2 cents where it belongs.
2. Including a performance royalty for those who create sound recordings.
3. Amending the bill to insure that state anti piracy laws are not inadvertently

preempted.
Here is some background on each of these matters.
First, Section 115 of the general levision bill provides for a substantial in-'

crease in the mechanical royalties paid by record nr.kers to the owners of music
copyrights. This section increases the present'rate from 2 cents per tune to 3 cents
per tune, or Y4 cent.per minute of playing time, whichever is greater.

While this may sound like a modest change, it is not. In fact, the "penny" in-
crease would result in added payments of nearly $50 million a year to the copy-
right holders. This could result in higher retail costs for consumer buyers of
recordings, to the tune of nearly $100 million a year, if the increase were passed
along through the distribution chain.

The recording industry feels that it cannot absorb such a substantial increase
in payments. It would wipe out much of their profit, and could cause unemploy-
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ment. Music copyright holders seem to be doing very well under the present
2-cent rate. 'Overall payments, and payments per tune, have more than doublet
in the last 10 years. There appears to be no economic justificat:on for the in-
crease established in Section 115.

To support this position, the recording industry has submitted full profit and
loss data. The music publishers, on the other hand, have not.

The. public interest is being well served at the present rate. There is no
monopoly on Jjusic, and musical compositions are readily available for recording.
Those were Congress' objectives in establish' ;g the compulsory licensing system
and the 2-eent rate.

This position is supported by the Consumer Federation of America, the na-
tiiiL's largest consumer organization; the American Federation of Musicians;
the American Federation of Television and Radio Artists; and the Recording
Industry Association, of America. Each of these organizations has communicated
its views to the committee.

As you may know, the Senate Judiciary Committee voted to reduce the royal-
ties set in the Senate bill back to the 2½y cents, or 1/2 cent per minute of playing
time. This is a step in the right direction.

My second request involves an omission from the general revision bill.
H.R. 2223 does not provide a performance royalty for those who create sound

recordings. Simple equity says it should Mr. Danielson of California, and a
number of our colleagues, have introduced separate legislation to provide for
a performance right and royalty to the musicians, artists and record producers
who create recordings (H.R. 5345).

A sound recording is the result of the cooperative efforts of artists, musicians,
composers and the record producer. Under the 1909 copyright law, the publishers
composer is paid a performnance royalty when a broadcaster plays a record
containing the composer's tune. The rest of the creative team is paid nothing.

As the general revision bill now stands, the sound recording is the only
copyrighted creative work for which a royalty will not be paid when it is
performed by others for profit.

If sound recordings had been popular in 1909, this would not have happened.
This inequity should be changed by this Congress.

The performance royalty provision is advocated by the American Federation
of Musicians, the AFL-CIO, the American Federation of Television and Radio
Artists, the Council of Professional Employees, Actors' Equity, the National
Endowment for the Arts, the Associated Council of the Arts, the Copyright Office,
the Recording Induscry Association of America, and the Section on Patent,
Trademark and Copyright Law of the American Bar A'sociation.

MIy third point concerns the importance of amending Section 301(b) of the
revision bill to insure that Congress does not inadvertently preempt the laws
of 32 states, including Illinois, wNhich now outlaw the piracy of sound recordings.

As you know, federal law protects sound recordings produced after Febru-
ary 15, 1972. Protection of recordings issued earlier is left to the states.

The Department of Justice has recommended such an amendment because of
its concern that the present language could be misconstrued to prcempt such
state laws. This can be clarified by the inclusion of a new subsection (4) to
Section 301(b), as follows:

" (4) -Sound recordings fixed prior to February 15, 1972."
The Senate Judiciary Committee unanimously adopted this eLange.
My concern with these matters stems from the fact that Chicago is the base

for many performing artists and working mLmsicinlls, for wvhonl recordings provide
important employment opportunities. Chica,;o is also the home of )ne of our
nation's major recording companies, Phonogranm, Inc. The Industry 's also im-
portant in other parts of Illinois. There are major recording manufacturing
facilities downstate, and various recording facilities, record distribution centers
and sales offices in the Chicago area, in addition to the Phologranm facilities

Thank you for your consideration of these matters. If you would like further
information, please call me or Tim Morgan of my staff at 2°5-5736.

Sincerely,
MAInTIrN A. Russo, Afelmber of Congress.
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CONGRESS OF THE ,UNItED STATES,
HOUSE OF REPRESENTATIVES,

Washington, D.C., October 28, 1975.
Hon. THOMAS F. RAILSBACK,
Subcommittee on Courts, Civil Liberties, and the Administration of Justice,

Committee on the Judicitry, Rayburn Hottse 'O1fcc Butilding, Washingtonz,
D.C.

DEAR TOMc: Mr. William E. Scarbrough, the Vice President and General
Manager of WNYR/WEZO in"Rochester, has written me of his concerns regard.
ing measures which would result in payment of royalties to performing artists.
and record companies for air play of records by broadcasters.

MIr. Scarbrough's letter is a good one and I wonder if it could be made a part
of the Subcommittee's hearings on the subject.

Very truly yours,
BARBER B CONABLE, Jr.

MIALRITE OF NE\V YORK, INC.,
Rochester, N.Y., October 20, 1975.

Hon. BARBER CONABLE, Jr.,
Rayburn. Building, Washintgton, D.C.

DEAR CONGRESSMfAN CONABLE: Senator Hugh Scott and Representative George
Danielson have introduced in the 94th Congress bills to require payment of
royalties to performing artists and record companies for air play of records by
broadcasters and other users.

I find it unbelievable that the Senai,? and House of Representatives would
even consider such a measure, and let there be no mistake, we oppose such
legislation on the basis of prineiplc as well as for financial reasons.

Artists, composers, musicians, etc. and record companies can attribute the
enormous amounts of money paid for their services by the public to, first and
foremost-RADIO ! The radio industry daily spend. hours exposing their product
to the masses and without charge to them. If there nmist be legislation, I suggest
performers and record companies pay the broadcast industry ! Talent and product
without exposure have no value. Broadcasters are responsible for their success

. we have in effect "made them"!
My personal experience over nineteen years in this business is that record

co2mpanies spend very little money advertising their product. Of those monies
spent, more by far is spent in print advertising than through the very medium
that shapes the appeal of their product-RADIO! Why? Radio exposes the
product FREE. Record companies beat a path to broadcaster's doors with new
material, demonsfrating its appeal, selling the broadcaster on the valqe and
appeal of the artist. The Ierformers send letters, make phone calls about their
material and most of them are very friendly, UNTIL they become popular and
are in such demand for appearances and concerts that they bcome untouchable,
unreachable and inaccessible . . . unless there is a "buck" involved. The
broadcaster accepts this as part of the process even though we mknow they were
"made" by the industry.

While the broadcast industry continues to grow, radio's profit margin in
particular has continued a downward snde over the past ten years. Total radio
industry revenues for 1973 are estimated at 1.5 billion dollars. The record in-
dustry, on the other hand, is growing much faster; its revenues soared by
49% during the 1968-73 period and were estimated by RInA to have reached
2.017 billion dollars by 1973. We now pay rights fees for niusic used on our
station to ASCAP, BMII, and SESAC. To require additional compensation to
recording artists and record companies fromtlhe revenues of broadcasters cannot
be justified and must not be legislated. Any assumption that all broadcasL eve-
nules are derived from a service of playing musical recording is totally ti..une-
ous. At WNYR and WEZO, large amounts of time are invested in programing
ingredients such as news sports, puLlic affairs, public service announcements,
weather information, special programing features about our country, individuals,
the local community and area, and we mnust invest substantially in strong on-air
personalities who identify with our community and contribute substln.tially
to generating revenues-yet this proposed legislation assumes that all our reve-
nues come about because of music:

Adopting this principle would be an open invAtatlon to any number of groups
serving a functionz in the performance and recording of broadcast material to
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seek royalty fees. With that principle once established, I find absolutely no
comfort in the fact that the proposed legislation provides for a fee schedule
that would be subject to review by an arbitration panel two years after
enactment.

This is not a matter of legislation for a crumbling, broadbased, far-reaching
industry that will "punish" the American people. This legislation will amount
'to legalized robbery, if enacted, and I strongly urge you to take a vigorous nega-
tive position on this preposterous record royalty legislation.

Sincerely,
WILLIAM E. -SCARBROUGH,

Vice President and General Manager, WNYR/WEZO.

OroBER 17, 1975.

Hon. ROBERT W. KAsTENMEIER,
Chairman, Subcommittee on Courts, Civil Liberties, and the Admninistration of

Justice, Committee on the Judiciary, U.S. House of Reprcsentatives, W'ash-
ington, D.C.

DEAR IMR CHrAIRNIAN :On behalf of the Ad Hoc Committee on Copyright Law
Revision, a- group of 41 educational organizations interested in H.R. 2223, the
Copyright Reform bill, I am pleased to forward to you the attached resolution
adopted by the Committee on October 15, 1975.

'We would welcome the opportunity to discuss the issues raised in our resolu-
tion with you or your staff.

'Very truly yours,
SHELDON ELLIOT STEINBACH,

Chairman,, Ad Hoo Committee on Copyright Law Rewi.cion.

RESOLUTION ADOPTED BY THE AD HOC ComrrrrEE ON OcroiR 1. 5, 19',5

The Ad Hoc Committee on Copyright Law Revision proposes tn the Congress
that H.R. 2223, the copyright law revision bill, and the accompaying report,
should be amended as follows:

(1) There should be a limited educational exemption for non-profit educational
and research' purposes, as already submitted to the House 'Subcommittee.

(2) At the very least, the Ad Hoc Committee believes that the non-profit educa-
tional and scholarly community requires the following amendments and changes.

(a) The Committee's report on the bill should state that, so far as non-
profit educational and scholarly uses are concerned, section 107 is not merely
a statement of present law because it is the intent of the Congress that there
be a different standard for non-commercial educational and scholarly uses
under section 107 from the standard applied to commercial uses of such copy-
righted materials. As the Register of Copyrights has recommended, the non-
commercial character of non-profit educational and scholarly uses "should
weigh hear:vily in fair use decisions." This legislative intention should be force-
fully and clearly set forth in the Committee's report.

'A clearinghouse is not a proper requirement because it will ultimately
mnean the destruction of fair use.

(b) II: particular, the Committee's report should clearly indicate that-
(i) section 107 authorizes multiple copies of excerpts and short whole

works for non-profit educational and scholarly purposes, and
(ii) the bill rejects any distinction between face-to-face teaching and

transmissions for non-profit education and scholarship within the class-
room setting.

(c) The burden of proof in matters of fair use should rest, as a matter of
law, on the cop;rlght proprietor and not on the non-profit educational or
scholarly user.

'(d) Statutory damages for innocent infringement by educators and
scholars in non-proAt uses should be waived mandatorily. The non-innocence
)of such use shall bt f'atermined only by a court.

I(e) Duration of copyright should be on the present basis of a limited
initial term of 28 years, plus a renewal term of 28 or 48 years.

In addition, the Ad Hoc Committee supports the position taken by
,(1) the librarians, for amending section 108, and
'(2) the Instructional end public broadcasters, for amending section 111

(b) and adding section 118.

57-786 0 - 76 - pt. 3 - 52
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AMERICAN SOCIETY OF COMPOSERS, AUTHORS AND PUBLISHERS,
Newt York, N.Y., Septenmber 30, 1975.

Re: H.R. 2223.
Hon. ROBERT W. KASTENMEIER,
·House of Represenrtatives
lfashingtolm, D.C.

DEAR CONGRESSMAN KASTENMEIER: In the course of its hearings on H.R. 2223,
your Subcommittee did not touch upon a subject that was, from 1931 until very
recently, an established part of our copyright law-the obligations ofstablish-
ments using background music in the form of radio broadcasts over loudspeak-
ers.

For over four decades, on the authority of Buck v. Jecwell-LaSale Realty Co.,
283 U:.S. 191 (1931), ASCAP licensed establishments performing music which
originated as radio broadcast transmissions when loudspeakers M ere used to fur-
ther transmit the music to the public. This was done on an even-handed and uni-
form basis througbout the country. By 1973, this licensing extended to 5,150 such
establishments, resulting in total gross revenues to ASCAP's members of $250,000
annually. As a matter of policy, ASOCAP did not attempt to license those estab-
lishments which used only a single radio receiver apparatus of the kind com-
monly used in the home. It was felt that such establishments, which were gen-
erally of the "Morn and Pop" type of small business, did not use music to such
commercial advantage that licensing would be warranted, even though technical
infringements of copyright might be occurring.

When your Subcommittee considered copyright revision legislation (H.R. 2512)
in 1967, it codified both the Jowcll-LaSalle decision and ASCAP's policy in Sec.
tion 110(5) of the bill, which is identical to Section 110(5) of H.R. 2223. That
Section reads:

"§ 110. Linitations on, exCelusive rights: Exemntption of certain performnanees and
dioplays

"Notvwithstanding the provisions 6& section 106, the following are not infringe-
ments of copyright:

* * * * * * *

"(5) communicatior of a transmission embodying a performance or display of
a work by the public reception of the transmission on a single receiving apparatus
of a kind commonly used in private homes, unless:

"(A) a direct charge is made to see or hear the transmission; or
"(B) the transmission thus received is further transmitted to the public."
Your report on the bill (H. Rep. No. 83, 90th Cong., 1st 'Sess., 1967) explained

the genesis of this provision. It said:

"'MERE RECEPTION IN PUBLIC

"Unlike the other clauses of section 110, clause (5) is not to any extent a
counterpart of the "for profit" limitation of the present statute. It applies to per-
formances and displays of all types of works, and its purpose is to exempt from
copyright liability anyone who merely turns on, in a public place, an ordinary
radio or television receiving apparatus of a kind commonl3 sold to members of
the public for private use. The main effect of this exemption would be to allow
the use of ordinary radios and television sets for the incidental entertainment of
patrons in small business or professional establishments such as taverns, lunch
counter, hairdressers, dry cleaner, doctors' offices, and the like. The clause has
nothing to do 'with community antenna operations, and there is no intention to
exempt performances in large commercial establishments, such as bus terminals,
supermarkets, factories, or department stores, where broadcasts are transmitted
to substantial audiences by means of loudspeakers covering a wide area. The ex-
eription would also be denied in any case where the audience is charged directly
to see or hear the transmission.

"The basic rationale of this clause is that the secondary use of the transmis-
sion by turning on an ordinary receiver in public is so remote and mininmal that
no further liability should be imposed. In the vast majority of these cases no
royalties are collected today, and the committee believes that the exemption
should be mad& explicit in the statute. Sone fears have been expressed that tech-
nical improvements in a 'single receiving apparatus of a kind commonly used In
private homes' might some day lead to abuse of this exemption, but the committee
does not feel that this remote possibility justifies making vast numbers of small
business and professional people guilty of techlnlcal infringements." (at p. 48)
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The report further explained, in its discussion of the definitions of "perform,"
"display," "publicly," and "transmit" that the bill was intended to define such
uses as "performances". The report said: a

"Under the definitions of "perform," "display," "publicly," and "transmit"
now in section 101, the concepts of public performance an/d public display cover
not only the initial rendition or showing, but also any further act by which that
rendition or showing is transmitted or communicated to the public. Thus, for
example: a singer is performing when he sings a song; a broadcasting network
is performing when it transmits his performance (whether simultaneously or
from records); a local broadcaster is performing when it transmits the network
broadcast; a community antenna service is performing When -it retransmits the
broadcast to its subscribers; and any individual is performing whenever he plays
a phonorecord embodying the performance or communicates the performance by
turning on a receiving set. Although any act by which the initial performance or
display is transmitted, repeated, or made to recur would itself be a "performance"
or "display" under the bill, it would not be actionable as an infringement unless
it were done "publicly," as defined in section 101. Certain other performances and
displays, in addition to those that are "private," are exempted or given qualified
copyright control under sectionsl107 through 116." (at p. 27)

In 1973, in the normal course of its licensing activity, ASCAP offered to license
George Aiken, who owned several fast-food restaurants in Pittsburgh, and who
used radio broadcasts over several loudspeakers as background music in his
establishments. Mr. Aiken repeatedly refused the Society's license, and ASCAP
brought suit against Mr. Aiken in the name of its members whose compositions
had been performed, on two counts of copyright infringement. After trial, the
District Court found for the copyright proprietors, Toventieth Century Mfu8ic
Corp. v. AiLen, 356 F.Supp. 271 (W.D.Pa. 1973). However, the Third Circuit
reversed the trial court's judgment, 500 F.2d 127 (1974), and, on June 17, 1975,
the Supreme Court affirmed the Third Circuit's decision, 420 U.S. 921, 43
U.S.L.W. 4799, by a vote of 6-2-1 (Justice Blackmun concurring in result only,
and Chief Justice Burger and Justice Douglas dissenting).

The Court principally relied upon its previous decisions in Fortnightly Corp. v.
United Artists, 392 U.S. 390 (1968) and Teleprompter Corp. v. CBS, 415 U.S. 394
(i974). Those cases held that cable television systems did not "perform" under
the 1909 Copyright Act because they more closely resembled the passive viewing
audience than the active broadcaster. The Court analogized between the acts of
such CATV systems and those of Aiken, notwithstanding many differences
between the two uses. As you know, however, cable television does "perform"
under H.R. 2223. Therefore, the main rationale of the Aiken case would not exist
under the copyright revisions bill-even using the Court's logic, without relying
on the express language of § 110(5), Aiken would "perform" because a CATV
system would "perform."

In addition, the Court felt that holding that Aiken. "performed" would result
in an unenforceable and inequitable result. On the unenforceability of such a
decision, the Court said:

"One has only to consider the countless business establishments in this country
with radio or television sets on their premises-bars and beauty shops, cafeterias
and car washes, dentists' offices and drive-ins-to realize the total futility of any
even-handed effort on the part of copyright holders to license even a substantial
percentage of them." (43 U.S.L.W. at 4802).

However, while the Court, in a footnote, alluded to ASCAP's policy of not
requiring a license from establishments using only a single, home-type receiver,
it did not take into account the fact that most establishments of the type men-
tioned do use only that type of receiver. Those establishments would be exempt
from liability under § 110(5) of H.R. 2223 for the same reason that ASCAP had
licensed only those establishments (such as commercial finance offices, banks, and
restaurants) which went to the expense of installing multiple loudspeaker sys-
tems for the use of radio broadcasts as background music. And, while there has
always been discussion (as in the Court's opinion) of the omnipresence of music
in business establishments, most of those establishments either subscribe to back-
ground music services (ASCAP licenses extend to approximately 100,000 such
establishments) or use single-speaker radio receivers.

As Chief Justice Burger said in his dissent, Aiken "took the transmission and
used that transmission for commercial entertainment in his own profit enterprise,
through a multispeaker audio-system specifically designed for his business pur-
poses." The rendition in a small establishment over a single, home-type receive,
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is a remote and minimal use. But renditions over-loudspeakeir systems represent
significant commercial uses of radio broadcasts as background music, serving as
the functional equivalent of a record or tape player, background music services,
or, indeed, of a live orchestra. Those uses should be paid for.

The majority, however, thought that a ruling in favor of the copylright
proprietors, would be inequitable, because even if Aiken took an ASCAP
license,, he would not be free of liability for the performance of compositions
not in the ASCAP repertory. The Court overlooked the fact that an entrepreneur
in Aiken's position would seek to secure a license from each of the three major
performance right organizations, ASCAP, B.II and SESAC. Having done so,
like virtually every other commercial user of music in this country, he would
be secure in performing copyrighted musical compositions.

The Court also felt that a decision in favor of the copyright proprietors would
authorize.t!,e fS!o of an untold number of licenses for what is basically a single
public rendition of a copyrighted work. But, -we submit, it is the proper purpose
of the copyright law to enable-authors, composers and publishers to be paid for
all commercial uses of their works. There is no doubt that Aiken and others
like him profit from the renditions at their establishments. Copyright proprietors
whose works are so used should also bepaid.
It is interesting to note that the Court's decision in Aiken establishes a rule

of law which is contrary to that in existence in virtually every Western country.
It is the general rule abroad that a commercial establishment using a radio
receiver and loudspeakers (even the single, home-type radio or television set)
"performs" copyrighted compositions. It has often been said, in arguments
directed against the so-called "jukebox exemption" in the 1909 Copyright Act,
that it is anomalous to deprive authors and composers of payment for use of
their works in this country when such uses are almost universally recompensed
in other countries. It would be equally anomalous to perpetuate the rule of Aiken
in the copyright revision bill.

As Chief Justice Burger said in his dissent "the issue presented can only
ble resolved appropriately by Congress." ASCAP therefore wishes to go on record
as favoring the provisions of Section 110(5) of H.R. 2223, and urges your Sub-
committee to retain those provisions. We also ask that this letter be made part
of the record, a'nd respectfully request that the reasons we have advanced
for the enactment of these provisions be incorporated in the Subcommittee's
report to the end that all commercial establishments using music in this way
will be "performing" within the meaning of the Copyright Law.

Respectfully,
BERNARD KORMAN.

AMERICAN SOCIETY OF COmPOSERs, AUTHORS AND PUBLISHERS,
October 30, 1975.

Re H.R. 2223.
Hon. ROBERT W. KASTEN2MEIER,
11ouse of Representatives,
Waskhington, D.C.

DEAB OONORESSMAN -KASTENrEIER: I understand the Register of Copyrights
testified yesterday on the so-called ballr6om amendment. You may recall that
I wrote to you on August 0, 1975 setting forth the reasons for ASCAP's opposition
to any such amendment. A copy of my letter is enclosed.

'In reviewing my letter I find I did not include a statement as to the amount
of money involved. Based on aniounts now -being paid to ASOAP by ,establish-
ments performing live music, composers,. authors and publishers would lose
between $7 million and $8 million per year.

That conclusion is based on my 'belief that, as a practical matter, liearly all
of the fees now being collected would be lost because it would simply not be
possible to license musicians for the reasons I indicated on August 6th.

If the amendment were adopted and a very expensive camipaign were under-
taken to license musicians, and if that cainpaign were to be successful, the cost
of licensing would-be enormously increased so that the musicians would in fact
have to pay very much higher fees than the owners now pay in order for the
creators to receive the amounts they now receive. It is my 'experience, based on
25 years of dealing with owners of establishments, that efforts to license musicians
would not be successful and that the final result would be loss of this very
significant source of income.



2197

Jndeed, this matter is of very great importance to composers and authors and
if the 'Subcommittee believes there is any merit to the ballroom operators' sug-
gestion, I -believe that the iroler course is to withhold action on the suggestion
as a proposed amendment to the general revision bill and to have the measure
introduced as a separate bill so that it can receive the attention so far-reaching
a proposal deserves.

I am convinced that a full record would establish that the present licensing
practice is in the public interest and should not be changed.

Respectfully,
BERNARD KORM£AN.

Enclosure.

AUGUST 6, 1975.
Re Copyright Revision Legislation (H.R. 2223).
Hon. ROBERT W. KASTENMEIER,
House of Representatives
TVashinjton, D.C.

DEAE CONGRESSMAN KAsTENMEIER: I understand that some months ago, a sug-
gestion was advanced that H.R. 2223 should be amended to exempt ballroom oper-
ators from copyright liability in those cases where the bands are engaged as "inde-
pendent contractors", and impose liability solely upon the musicians.

ASCAP would strongly oppose any such amendment for a number of reasons.
First, we think the many cases holding the proprietor of a dance hall or similar
establishment liable for copyright infringement are sound. Performances of
musical compositions by a band or orchestra occur only when a priprictor believes
they will attract patrons and so enhance his revenues. This is t-ue whether the
band members are engaged as employees or under agreements designed to make
them "independent contractors". Many cases impose liability whether or not the
proprietor bad knowledge of the compositions to be played or exercised any con-
trol over their selection. The cases are reviewed in Sluapiro, Bernstein & Co.
v. H. .. Green Compatny, 316 F.2d 304 (2d Cir. 1963). The leading cases are:

Dreamnland Ball Room v. Shapiro, Bernstein & Co., 36 F.2d 354 (7th Cir. 1929);
M. Witmnark & Sons v. Pastine Amuseement Co., 298 Fed. 470 (E.D.S.C. 1924)

aff'4 2 F.2d 1020 (4th Cir. 1924);
Bournev. Pouche, 238 P. Supp. 745 (E.D.S.C. 1965);
AM. Witmark & Sons v. Tremont Social & Athletic Club, 188 F.Supp. 787

(D.MNlass.1960);
Shapiro, Bernstein & Co., Inc. v. V'eltin, 47 F.Supp. 648 (W.D.La. 1942); and
Harms v. Cr '4t, 279 Fed. 276 (E.D.Pa. 1921).
Indeed, in W.e Veltin case, the proprietor had stipulated in his contracts with

orchestra leaders that no ASCAP music be played, and had even gone so far
as to post signs in his establishment objecting to the performance of ASCAP
music. Nevertheless, he was held liable.

Exemption of the ballroom operators from copyright liability and imposition
of liability solely on the band would necessitate drastic and very expensie
changes in the way musical performances are licensed. In many instances, it
would become virtually impossible for the author, composer, and publisher of a
copyrighted work to secure any payment for the performance of his music.

ASCAP and other performing right licensing organizations license on an
annual or, in many cases, a seasonal basis. It is possible to do so because the
same owner can be dealt with on a year to year basis. Thle bands employed,
on thre other hand, are often itinerant or even "pick-up" grours, constantly
re-forming with new personnel, who often play in one location fo,. rnly a short
period and then move on to another or disband. Finding and licensing them would
ble much more difficult and, of course, much more expensive tnan the present
system.

ASCAP bases its license fees for performances in establishments such as ball-
rooms, taverns, and restaurants on objective factors. including seating capacity,
type and frequency of musical entertainment, admission. cover, or similar
charge, and drink prices. Because these factors, which constitute the establish-
ment's "operating policy", are fairly constant and can he easily determined in
the event of change ASCAP is able to keep its costs of licensing down, and
conseqiuently mointain low license fees. The. enclosed form of agreement shows
the factors and the rates which start at only $70 per year.

Under the proposed amendment, as it has been described to me, it would be
necessary for ASCAP to license the bands. It would be very difficult to locate
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and keep track of the constant movement of all the different bands across the
country. Similarly, it would be necessary to determine the operating policy of
each estal,lishlll.lent wvhe a given band played, and base a license fee on the
policy during the Irriod ),f the band's engagement. Tile higher cost of licensing
on this basis would have to be passed along in higher license fees.

Licensing musicians Nuould also create difficulties vaith the musiciar.n' union,
the American Federation of Musicians (AFM). Article 25, Section 16 of the
AFAI By-Laws (1973) provides:

"Leaders and members of the Federation are prohibited from assuming any
responsibility for the payment of license fees for any composition they play
and from assuming or attempting to assume any liability whatsoever for
royalties, fees, damage suits, or any other claims arising out of the playing of
copyright compositions." .

I think the question really comes down to who is most responsible for the
performance and who derives the principal benefit. Certainly, the band mem-
bers derive some benefit-they are paid to play. That payment, from the owner
of the establishment, is usually an amount less than the incieased revenues to
the owner resulting from use of mullsic. The proof of this is found in the frequent
practice of "testing" use of music: if business,.picks up, it is kept; if it does
not pick up--and does not earn iore than the cost of the music-it is discon-
tinned. In this sense, the use of music is "for profit" or it is not used at all.

Accordingly, tile owner of the establlishmenlt decides whether music will lie
performed at all and, if it is, obtains a more significant return than the
musicians. Therefore we think it is fair that the owner should pay for the
right to perform the music.

With best wishes for a pleasant summer,
Respectfully,

BERNARD KORMAN.
Enclosure.

H.R. 2223--COPYRIGrT LA REvIsIoN

A Positioni Paper-Association of American Publishters

The Association of American Publishers supports, w ith certain minor excep-
tions, H.R. 2223 as it was introduced. We believe it represents an equitable
compromise between the needs of those who create copyrighted intellectual
properties and those who use them. The AAP has testified or submitted written
statements on those provisions of the Copyright Revision Bill shiclh fall within
its sphere of interest. What follows is a concise overview of these positions. We
hope this will be of assistance to the Subcommittee as it begins its markup of
the bill.

SECTION 107-FAIR USE

The AAP believes th... this section is a helpful statement of the principles
of Fair Use. It is generally recognized that an attempt to define those specific
actions which may or :.lay not constitute Fair Use would involve impossible
complications, and would also lisk making the legislation so rigid that it would
rapidly become outdated by technological advances.

SECTION 108-LIBRARY PIIOTOCOPYING

The AAP supports the copying privileges extended to libraries by Section 108.
However, we are opposed to any further encroachllments on the rights of authors
and other copyright owners, and we are opposed in particular to the elimination
of Section 108(g). 1Much of the copying now done by libraries would be permitted
under the principles of Fair Use set out in Section 107. In addition, a good deal of
library copying over and above the permnissible limits of Fair Use would be
allowed under the provisions of Section 108. Thvl advantages of these provisions
are set forth in a candid report of the American Library Association Copyright
Committee, dated July 1974: "We now have provisions (under Section 108)
permitting photocopying of archival material, copying of material for preserva-
tion, freedom of liability for copying done by users on coin-operated machines on
library premises, and the highly important provision permitting the making of
single copies for normal interlibrary loan work (italic added). On the other
hand, we have not been able as yet to reach agreement on 'systematic', a term
used to describe copying in a system or network where one library agrees to
discontinue its s8tbscription to a journal and depend on another library in a
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ntetwork to supply photocopies of articles from this journal when needed (italic
added). Copyright proprietors, rightly or wrongly, believe such systems or net-
works constitute a potential threat to their rights and want to prohibit such
copying by them without some sort of license."

There is a good deal of evidence that libraries are already engaged in "sys-
tematic" photocopying, as indicated by the following excerpt from a -special
'May 1975 bulletin from the Center for Research Libraries. Inviting member
libraries to request articles from the Center, the bulletin stated: "All requests -
the Center cannot fill from its own collection will be forwarded immediately via
teletype to the British Library Lending Division in Boston Spa" for photocopy-
ing. The bulletin went on to say: "The expansive comprehensive coverage offered
under this new program is expected to benefit the members in two ways. First, by
giving them simpler and faster rccess, on interlibrary loan, to more materials
they cannot immediately supply from their own collection. Second, by giving
them more freedom and flexibility in allocating their acquisitions expenditures
for journals to improve service and accessibility."

It should be stressed that publishers are not in any way opposed to the
wider dissemination of materials which is the aim of such programs. We do
insist that systematic photocopying requires prior permission and agreed
compensation.

Librarians profess to some difficulty in understanding the term "systematic
copying" as used in Section 108(g) (2). In the words of the Senate report,
however, this term is readily distinguishable from copying done pursuant to
"isolated single, spontaneous requests such as take place in normal library pro-
cedures." Systematic copying, on the other hand, "occurs when a library makes
copies of materials available to users, either directly or through other libraries,
urnder formal or informal arrangements whose purpose or effect is to have the
reproducing library serve as the prime source of such materials."

Section 108(g) also excludes from uncompensated library copying privileges
the related reproduction or distribution of "multiple" copies. Systematic copying
and multiple copying are general concepts; both are illustrated by examples in
the Senate Committee report (which closely follows the discussion of Fair Use
in the 1,967 House Committee report), and neither is accorded more emphasis
than a number of other familiar statutory or common law doctrines. The libraries
do not claim an inability to understand the multiple copying concept; the
systematic copying concept is no less understandable.

What is missing, of course, i., agreement among librarians and publishers to
flesh out the necessarily general language of the proposed statute-not only to
formulate reasonably detailed "Fair Use" photocopying guidelines for the
assistance of library patrons and employees, but also to establish workable
clearance and licensing procedures for photocopying beyond "Fair Use." The
AAP, together with other proprietary groups, has long sought and worked for
such an agreement. Had agreement been reached, the controversy over Section
108(g) would not now exist.

Further with regard to the library photocopying conflict, the AAP fully sup-
ports the newly established Commission on New Technological Uses of Copy-
righted Works. We believe, however, that it would be a serious mistake if the
Congress sought to avoid coming to its own finite conclusions on key copyright
issues on the grounds that such questions could logically be handed over to the
Commission for decision. In our judgment, such a nurse would represent a
serious abldication of Congressional responsibility, and would increase rather
than decrease the ensuing confusion, The Commission will have to debate and
resolve a great many difficult questions with respect to future technology. But
the Commission's work will proceed on a far more hopeful basis if the Congress
accepts responsibility for establishing workable guidelines with regard to present
technology. In our judgment, Congressional endorsement of the existing language
of Section 107 and Section 108 is the essential legislative requirement.

EDUCATIONAL EXEMPTION

The Ad Hoc Committee on Copyright Law Revision and the National Educa-
tion Association are seeking a specific exemption for "not-for-profit" educa-
-tional copying to be inserted into the revision hills. Ill the past both the House
and the Senate Committees have rejected this proposal. House lReport No. 883
of the 90th Congress cited valid reasons whlly this proposed e'xemption is not
acceptable. In this regard the report said: "Because ;:hotocopylng and other
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reproducing devices are constantly proliferating and becoming easier and
cheaper to use, it was claimed that the future of some kinds of publishing is
at stake and that solutions should be sought through reasonable voluntary
licensing or clearance arrangements rather than an outright exemption that
would hurt authorship, publishing, and ultimately education itself." This has
long been the position of the AAP in negotiations with representatives of the
educational community. The AAP, together with other proprietary organiza-
tions, is currently engaged in a new series of discussions with the Ad Hoc Com-
mittee aimed at drawing up guidelines for classroom photocop.ying which would
serve as a handy reference for clacsrooin teachers. In our view, however,
enactment of H.R. 2223 in its present form is needed to provide a solid frame-
work to these negotiations. We strongly urge that the HIouse Committee follow
its own past example and the more recent action of the Senate and refuse to
support any specific "not-for-profit" educational exemption in the copyright bill.

SECTION 112(b)-LNfIlTATIONS ON EXCLUSIVE RIGHTS: EPHIEMERAL RECORDINGS

Subscction (b). The AAP believes this exemption is overly generous and should
be revised to accord with the twelve copy/five year limitation of the 1973 bill,
H.R. 8186.

We are strongly opposed to the so-called Bayh Amendment which would per-
mit the making of an unlimited number of copies, as well as the keeping and using
of such copies over an indefinite period. It would also immeasurably broaden the
number and type of organizations by and through wich such oroadcasts could be
recorded and transmitted. In the long run this propoisal would impede the devel-
opment and distribution of instructional materials and therefore would injure
rather than aid the cause of education.

TERMS ,OF COPYRIGHT

The Association fully supports the "Life Plus 50 Years" provision in the re-
vision bill. Tile revised term of copyright is fair to authors in that it assures
that the earnings of their iife's work ui ill not cease during their lifetime, as is nowv
the case. In addition, it will bring the United States into line with the many other
countries which have long since adopted the "Life Plus 50 Years" term. This will
enable the United States to participate in more international agreements on
copyrights.

PROPOSED PUBLIC BROADCASTING (MATIIAS) AMENDMENT

.AP opposes the demands for a compulsory licensing system, because this would
permit public broadcasters and producers to use any book, poem and other literary
work on programs without the copyright owner's permission, at nominal . es to
be fixed by a "copyright royalty tribunal" and distributed by the Copyrig;.. Of-
fice. Tile heart of the matter is tha. there are occasions when an author or pub-
lisher would wish to decline to permit a reading or similar use because of the
serious economic or aesthetic damage it might cause. Compulsory licensing would
deprive him of that fundamental right, whllich is the sine qua non of the copyright
protection provided by the Constitution.

Representatives of authors and publishers have had a number of meetings
with public broadcasting representatives to work out voluntary licensing arrange-
nments. Specifically, we made a five-point proposal comprising the following ele-
ments: (1) d standard one-page license form; (2) agreement to establish an
expediting center or clearinghouse to expedite the h ndling of requests for the
use of copyrighted material by public broadcasting; ,f) a quantitative definition
of "Fair Use" for purposes of public broadcasting; (4) ,a willingness to discuss a
standard fee schedule, provided there is statutory protection against antitrust
violations; and (5) generous exemptions for the blind and the deaf. Considerable
progress toward agreement was made on this basis of our proposals, but the
public broadcasting Interests ultimately decided to reject all efforts to reach
voluntary accommodations, and instead insisted on pressing their demands for
compulsory licensing.

Our counterproposal persuaded the McClellan subcommittee that the demand
for a compulsory licensing system was not warranted. Shortly after this sub-
committee vote, the public broadcasting people broke off negotiations with us,
go that efforts to find a compromise have been in abeyance since early summer.

Author and publisher representatives are willing and ready to continue working
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with public broadcasters to establish voluntary licensing arrangements. If de-
mands for a compialsory licensing system are rejected, we are confident that our
discussions with. public broadcasting representatives will be resumed. and can
achieve a reasonable voluntary accommodation. Indeed, AAP is prepared to make
tile voluntary licensing system available even if public broadcasting representa-
tives refuse to resume joint negotiations.

The Register of Copyrights, in a letter of January 31, 1975 to Senator McClel-
lan, argued with force and eloquence that the Mathias Amendment "goes much
too far in creating new and additional exemptions to the legitimate rights of
authors and copyright proprietors," is not "justified or necessary," and should
not be adopted. A copy of this authoritative letter is attached, and we commend
it to the careful attention of the subcommittee.

UXEMPTION FOR THE HANDICAPPED

We have not seen the specific language proposed by public broadcasting inter-
ests for amendments to le included in II.R. 2223, and therefore cannot address
them specifically. We can, however, state our position with reference to two
sections proposed by the Subcommittee of the Senate Judiciary Committee for
inclusion in tue Senate bill, S. 22. Section 110(8) would provide that performance
of a literary work as part of a programn specifically designed for broadcast on
noncommercial educational radio and television stations "to a print or aural
handicapped audience" is not an infringement of copyright. The publishers as-
sociation fully supports the essence of the subsection. We hope, however, that
the Congress will take steps to clarify the somewhat awkward and opaque
phrases print or aural handicapped audience." In addition, we support the pro-
posed Section 710 of S. 22 which would establish procedures whereunder the'copy-
right owner may voluntarily grant a license to the Library of Congress to produce
braille copies or phonorecords for the blind and physically handicapped.

SECTION 601, MANUFACTURING CLAUSE

IPhilosophically, the AAP is opposed to any type of trade restrictions which
impede the free flow of educational and cultural materials. At the same time
we recognize the political realities of the present situation, and accordingly
accept and support the present language of Section 601 in the interests of facilitat-
ing passage of the bill as a whole. We do hope, however, that this section can even-
tually be eliminated from the statute, as it constitutes a continuing temptation
to developing countries to impose a variety of protectionist measures that work
generally to restrict the international flow of information and educational
materials.

COPYRIGHT OFFICE,
TIIE LIBRAnY OF CONGRESS,

'Vashington, D.C., January 31, 1975.
HIon. .TOIIN L. MICCLELLAN,

oin mittec on. the Judiciary,
U.S. Senate, Washiligton, D.C.

DEAR SENATGR ,ICCLE.LLAN: This is in reference to your letter of September 22,
1974 requesting tee views of the Copyright Office on two amendments to the
Copyright Revisill Bill proposed separately by Senators Mathids and Baylh in
the 93rd Congress, s hicll you anticipate x ill lie raised aga'n during the considera-
tion of S. 22.

Senator Mathias' propusal, identified as Senate Amendment No. 1815, would
have created a compulsory license to use copyrighted nondr,,;nltic literary and
mulsical works, sound recordings, and pictorial, graphic, and sculptural works
in the transmission of educational television or radio programs on noncommer-
cial educational broadcast stations.

Senator Baylh's proposal, identified as Senate Amendment No. 1831, would
have granted an unliulited exemption to nonprofit organizations and governmental
bodies to make copies of programs they transmit and to distribute the copies
for transmission by other similar organizations. The revision bill as it passed the
Senate and the pending bill, S. 22, pIermiit s.uch organizations to make 3C copies or
phonorecords, subject to the limitation that all copies and phonorecords, with the
exception of one for archival purposes, must lie destroyed within seven years
from the date the program was first transmitted to the public.

I am in full support of the objectives of public educational broadcasting, and I
si nlpathize with the ainms of the Mathias and Bayh proposals to facilitate these
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objectives. Nevertheless, despite the %orthy motivations behind these proposals,
I feel that they go mnuch too far in creating new and additional exemptions to the
legitimate rights of authors and copyright proprietors. The copyright system can
fulfilL its objective of promoting "the progress of science and the useful arts" only
if the exclusive rights of authors to control use of their works and receive pay-
mnent on a negotiated basis, are respected. Reasonable exceptions to these exclu-
sive rights are appropriate and necessary: the revision bill already grants many
exceptions for nonprofit organizations and governmental bodies, -and on some
especially difficult, complex issues it has been necessary to resort to compulsory
licensing systems. HIowever, I amn becoming increasingly concerned about the im-
plications of widespread compulsory licensing of copyrights, and the dangt .s
that these systems bring to bear on creativity and freedom of expression.

The revision bill provides significant exemptions with respect to performances
and displays of certain copyrighted works on educational television for in-
structional purposes. The fair use provisions of section 107 would also permit
limited use of excerpts on public broadcasting stations in general. The conces-
siols regarding instructional television are especially significant. They meet
the greatest need of educational television and piernit broad access to certain
copyrighted works on a basis comparable to educators i,. a clas.rruom. These ex-
emptior.J were carefully worked out as a reasonable tompromise, and they have
my general support.

On the other hand, a broad compulsory license to use certain works on open-
circuit educational television such as that proposed b. Senator 'Mathias, is not,
in my opinion justified or necessary, and I urge the Judiciary Committee not to
adopt it. In presenting noninstructional programs, educational television directly
competes for vieiN ers with commercial television. Uncontrolled use of copy righted
wvorks on educational television, even though subject to some payment as deter-
mined by the Copyright Royalty Tribulnal, Should seriously interfere with the
markets for the author's works on commercial television, and would unques-
tionably decrease their value. Nondranmatic literary works are particularly vul-
nerable since the author's market for performing them is so small. I realize that
the budgets of public broadcasting stations are e ry sinall, and that the costs of
obtaining clearances for small incidental uses of phlltographlls, drawings, and the
like can be unjustified, costly, and bothersome, but the broad-brush approach
of.the 'Mathias proposal seems unsuitable as a solution to this problem.

Addressing myself directly to the details of the proposal, I believe as a policy
matter that the failure to establish any statutory royalty makes the plan unwork-
able. Unless the parties negotiate the payment, all cases would have to be han-
dled by the Copyright Royalty Tribunal. The burden'on tie Tribunal xNould lihe
staggering. The administrative costs could well exceed the royalties assessed. In
my clinion, it would be far more economical to increase the governmental subl-
sidies to public television to pay for progralmming costs, including permoisions.

I am also unable to support the Bayh Amendment. As outlined earlier, the re-
vision bill provides an exemption to make 30 copies or phonorecords fQr trans-
mission. I feel that some limitation is essential, and 30 copies should be ample
to facilitate the activities of nonprofit organzations. The circulation of as many
as 30 copies itself presents some danger to creators, s,..ce it is extremely dif-
ficult to insure that unauthorized copies ,ire not made. MJoreover, I believe a
limitation on the period the copies or pihonorecords may be held is eminently
sound. There is nothing magic about a seven-year cut-off but, as a ma, :er of prin-
ciple, if a program is to be rebroadcast after a substantial period following the
initial transmission, the authors and proprietors of the copyrighted w~orks em-
bodied in the program should be entitled to renegotiate a new deal, including ad-
ditional compensation.

In conclusion, I must oppose the broad exemptions from the rights of authors
proposed in the 'Mathins and Bayh amendmlents. The laudalle objectives of pub-
lic television and radio can be achieved more ap)propriately, and probaLly more
economically, by direct support through government funding of public broad-
casting. Direct subsidies represent recognition of the often-stated but funda-
mental truth, that creators of copyrighted works are entitled to just rewards from
society for their endeavors as surely as administrators, technician.,l perfornlmers,
and other workers engaged in public broadcasting.

Sincerely yours,
B3ARBARA RINOER,

Register of Copyriglts.
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THE AUTHORS LEAGUE OF AMIERICA, INC.,
New York, N.Y., September 30, 1975.

1. SUMMARY OP THE AUTHORS LEAGUE POSITION ON S. 22--THE COPYRIGHT REVISION
BILL

The Authors League supports S. 22 in its present form, as approved by the Sen-
ate Judiciary Committee and enacted by the Senate last fall.

The Authors League opposes the demands by organizations of teachers, librar-
ians and public broadcasters for further broad exemptions to use copyrighted
works without permission or payment. These additional exemptions would heavily
penalize authors and cripple the system of independent, entrepreneurial author-
ship and publishing which, as the Supreme Court ruled, the Constitution intended
the Copyright Act to sustain and protect.

2. WHAT THE BILL PROVIDES FOR AUTHORS

The existing 1909 Act gives strong protection to authors. The Copyright 'Revi.
sion Bill is not a wind-fall measure to enrich them. It makes a long-delayed
adjustment in the ceiling on composers' record royalties and grants them minimal
fees for juke box performances. But the Bill will not increase the compensation
authors can obtain for uses of their books, plays and poetry.

Rather, the Bill revises outmoded technical requirements and establishes a uni-
fied Federal system of c-opyright which is based on the single term of protection
used in most other countries: the author's life plus fifty years. This term assures
that authors will not outlive their copyrights and that those whose works survive,
and their families, will receive part of the income their creations produce for
users, for a few more years. However, this term is the keystone of a single copy-
right system, and gives scholars and historians much earlier access to unpublished
materials than is allowed under the present dual system of comon law and statute

3. THE PRIVILEGES OF TEACtHERS, LIBRARIANS AND PUBLIC BROADCASTERS

The Revision Bill does not diminish the privileges granted to teachers, librar-
ians, and public broadcasLers under the present Copyright Act. On the contrary,
these privileges to use copyrighted works without permission or compensation are
made more explicit and are expanded by Secs. 107, 108, 110 and 112 of the Revi-
,sion Bill. In their present form, these sections embody substantial compromises
made by authors and publishers to meet the demands of teachers, librarians
and public broadcasters. The further exemptions now demanded have previously
been rejected by both Judiciary Committees, and both Houses, after several
rounds of hearings at which they were debated extensively.

4. DEMANDS FOR AN ADDITIONAL LIBRARY "PHOTOCOPYING" EXEMPTION

As the Judiciary Committee Reports explain, considerable library photocopying
is permitted under fair use, which Sec. 107 writes into the Copyright statute.
Beyond that, Sec. 108 gives libraries broad, new privileges to reproduce copy-
righted works for archival purposes, replacement of lost copies, and to fill patrons'
request for out-of-print books.

In additional, Sec. 108(g) permits libraries to produce a "single copy" of jour-
nal articles and small portions of books to fill patrons' orders. However, Sec.
108 (g) allows such copying only on an "isolated" basis, on separate occasions;
and prohibits multiple copies or the "systematic" reproduction of single copies.
Librarians demand Sec. 108(g) be elim;nated to create a further exemption per-
mitting uncompensated systematic reproduction of single copies-i.e. one copy
for each user who requests it, The Authors League strongly opposes this new
exemption.

Reproduction of "single copies" to fill each order is a.primary and growing
means of disseminating journal articles and other works, widely used by com-
mercial reprint publishers and large libraries. A fundamental purpose is to sup-
plant subscriptions and purchase of reprints from publishers. Authors and pub-
lishers do not seek to halt systematic library reproduction, but ask reasonable
compensation. The Senate Judiciary Committee agrees: it recommended they
work with librarians to establish "workable clearance and licensing systerms"
for systematic copying, and to develop guidelines for distinguishing isolated from
systematic reproduction. Several meetings have been held; librarians have de-
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dined to establish guidelines but have discussed licensing systems proposed by
author/publisher representatives.

Both issues will now be considered by the Commission on New Technological
Uses of Copyrighted Works, recently established by Congress for that purpose;
and by study groups working under the auspices of the National Commission
for Libraries and Information Science and the Copyright Office. A licensing sys-
tem must be established. Uncompensated systematic library reproduction would
cause severe damage to authors and publishers, and destroy scientific andschol-
arly journals with limited circulations.

5. DEMANDS FOR AN ADDITIONAL "EDUCATIONAL EXEMPTION"

Sces. 107 and 110 of the Revision Bill give educators broad privileges to copy
copyrighted works and perform them in classroom teaching and instructional
television broadcasts. But teachers' organizations seek more-an exemption
which would permit schools and teachers, among other things, to reproduce mul-
tiple copies of "brief excerpts" from copyrighted works, and entire "short literary,
pictorlal and graphic works." Both Judiciary Committees have rejected this
demand in the past. The Houise Report emphasized that "the doctrine of fair use
as properli applied is broad enough to permit reasonable educational use", and
the guidelines to educational fair use in the Reports are more explicit than the
vague language of the educators' proposed exemption.

The Authors League opposes this demand for a further "educational exemp-
tion." When schools or teachers wish to reproduce copies bet ond the broad limits
of fair use, authors should be compensated. As the IIouse Judiciary Committee
urged, the parties should join "to work out means by whlich permissions for uses
beyond fair use can be obtained easily, quickly and at reasonable fees." Teachers'
spokesmen have refused to discuss this solution.

0. AUTHORS ARE ENTITLED TO COMPENSATION FOR SCHOOL AND LIBRARY 'USES EXCEEDING
SECS. 107 AND 108

Authors are "educators" and make valuable contributions to the educational
process and to libraries. Many books are published primarily for educational or
library use. Many eminent authors and poets earn a significant portion of their
income from the reproduction of their works, or excerpts, in anthologies and col-
lections published for school and library users. Authors are entitled to reason-
able compensation (no less than the Xerox Corporation, library employees or
suppliers) when schools and libraries use modern reprographic machinery to
reproduce copies of their articles, poems, books or other works beyond the broad
limits of Sees. 107 and 108. To deny them such compensation is unfair. And it is
short-sighted, for the damage caused by these additional exemptions could stifle
the creation and publication of works that best serve the interests of school and
library audiences.

7. DEMANDS FOR AN ADDITIONAL IPUBLIC BROADCASTING EXEMPTION

Sec. 110 of the Revision Bill grants instructional television and radio programs
the right to perform literary works without permission and payment. Both instruc-
tional brgadcasters and other public broadcasters are entitled to quote, and use
facts and material, from copyrighted works under the doctrine of fair use, as
both Judiciary Reports emphasize.

Public broadcasters have demanded more-a further amendment which would.
allow them to use literary works on any public broadcasting program without the
author's permission, and on payment of standardized fees to be fixed by a tribunal
under a compulsory licensing system. The Authors League strongly opposes this
proposal. Compulsory licensing would permit broadcasts of a book that could
reduce its sales, or prevent the author from licensing its use on commert.ial broad-
casting stations, motion pictures or records.

Permissions to use books on public broadcasting can be obtained under volun-
tary licenses from their authors or publishers. Such licenses are granted under
the present law. Public broadcasting cannot make recordings of copyrighted
literary material without the author's permission; and practically all public
broadenat programs must be recorded, to permit repeat broadcasts and distribu-
tion to other stations. These licenses are granted by authors at very modest fees.
.Moreover, authors and publishers have negotiated with public broadcasters to
establish standardized license forms and procedures to expedite the clearance
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of licenses. Public broadcasters terminated these .scissions to press for their
Amendment in House Subcommittee hearings. Wv. or, :ed to resume whenever
they are ready.

Public broadcasting negotiates on a voiunr-y- basis with its pro:!ucers,
directors, actors; and with those who produce it, program materials-film com-
panies, television producers, etc. It easily can negoi te , ith authors for uses of
their works, which are a small part of its programr ing. Moreover the compulsory
license system they propose is far more costly and burdensome. Two public
agencies would operate it. The costs would be deducted from authors' compen-
sation. Broadcasters would have a much heavier administrative burden than
under voluntary licensing. There would be constant rate-making hearings and
appeals. And to top it all, the system could n3t establish reasonable rates; com-
pensation for performances of literary works cannot be established on a standard-
ized basis, in contrast to the blanket licensing of performance rights in music.

8. DEMANDS FOR AN UNLIMITED EXEMPTION FOR RECORDINGS OF INSTRUCTIONAL
BROADCASTING PROGRAMS

Sec. 110(2) allows the uncompensated p,:rfornmance of literary works on instruc-
tional broadcasts which are part of systematic instructional activities of non-
profit educational institutions. This was initiall., intended to equate such broad-
casts with classroom teaching-a live use. Next, Sec. 112 was amended to allow
a station to use one recording, for a limited time make repeat broadcasts.
Sec. 112 has now been expanded to allow the prodil .. of 30 recordings which
may be used for a 7 year period. This far transcends the -iginal purpose of these
sections. It permits such broadcasters to go into the business of producing
recorded programs, like a film company or television production enterprise. In
all fairness, authors should be paid for such extensive use of their works. But
they only can ask compensation if a broadcasts:' ,hes to make more than 30
copies or use the recordings after 7 years.

Not content with this windfall, instructional tl .tdcasters now ask for the
removal of this 30 copy-7 year limitation. They ask, An the Bayh amendment, for
the privilege of making any number of copies and distributing them for any
number of years. The Authors League strongly opposes this plroposal. These
recordings are produced by professionals, who are paid fur their work. When they
choose to use an author's book beyond the already too-broad limits of Sec. 112,
authors are entitled to be compensated.

9. THE PROPOSED EXEMPTIOGN FOR BROADCASTING READINGS OF BOOKS TO THE BLIND

Public broadcasters have asked for an amendment to permit unauthorized per-
formance of books on programs designed for blind audiences. This amendment
is totally unnecessary. For 40 years the Library of Congress, through its Division
for the Blind and Physically Handicapped has disseminated thousands of literary
works to the blind in braille editions and TALKING BOOK records. All of this
has been done solely by permission of author~sand p. : h'ers, sought and obtained
by the Library--without compensation. Broadcasts ._ the blind can be licensed
in the same manner, without charge.

10. THE ANTI-COPYRIGIIT ARGUMfENTS

(i) Tlhe Allclgcd "Non-Profit'" Exemption. Teacher organizations have argued
that schools enjoy a "non-profit" copying exemption under the present law. They
are wrong. There is no such provision in the 1909 Act. As the House Judiciary
Committee Report stressed. "The educational groups are mistaken in their argu-
ment that a 'for profit' limitation is applicable to educational copying under the
present law."

(ii) The Antitrust Argu.,lent. Library and teacher spokesmen label copyright
as a "monopoly", suggesting it offends the Sherman Act. This is not so. Copy-
right does not give an author control over the market in books. His work
competes with thousands of others. His copyright only grants him exclusive
rights in the book he created. This !s a "monopoly" only in the sense that any form
of property is--i.e. a collection of exclusive rights in something. Copyrights do
not allow authors to collectively deny their books to schools or libraries, as
teachers collectively deny their services or fix prices tor them, when they and
their unions conduct strikes.
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(iii) The Restraint of Information Argument. Library and teacher spokesmen
argue that a copyright restrains dissemination of information. This is incorrect.
Patents prevent others from using the ideas they protect. Copyrights do not
impose those restraints. Anyone, including other authors, is free to use the ideas,
facts or infolrmation of a copyrighted work. Anyone is free to create a similar
work. A copyright onl; protects against substantial copying of the author's
expression. The Supreme Court has never interpreted "ereedom to read" under
the First Amendment to mean that copyrighted works c_.. be reproduced free of
charge; it frequently has emphasized that there is no conflict between publication
for profit and the First Amendment.

(iv) The Mere Privrlegc Argument. Teacher and library spokesmen argue that
copyright is a "mere privilege" because it is granted by statute. But a literary
work is absolute property under common law because "it rests upon the natural
moral right of each one to enjoy the products of his own exertion . . ." More-
over, all property rights are established by the state; thus, billions of dollars
worth of property in land and resources are created by federal and state statutes.
Art. I, Sec. 8 of the Constitution enumerates the powers Congress was exrected
to exercise: enacting copyright laws is listed along with the others.

As the Supreme Court ruled, the Constitution intended that authors be granted
"valuable, enforceable" rights to encourage them to produce works of lasting
value. Protecting authors' rights, not destroying them, was .how the Constitution
intended to promote literature, education and the arts. Compensating authors for
uses of their works, not denying them remuneration, is the method it chose to
promote the public interest.

JOHN HERSEY, President.
JOHN BROOKS,
BARBARA TUCfMAN,
ELIZABE'TH JANEWAY,
HERMAN WOUK.

THE AUTHORS LEAGUE OF AMERICA, INC.,
YTew York, N.Y., December 9, 1975.

HERBERT FUCHS, Esq.,
Rayburnl House Office Building
lVashington, D.C.

DEAR HERB: I'm enclosing a copy of my letter to Senator Mathias dated Decem-
ber 8, 1975, and copies of the two memoranda referred to therein-all with respect
to the elimination of literary works from the compulsory licensing system of
Section 118.

Sincerely,
IRWIN KARP.

Enclosures.
THE AUTIHOSs LEAGUE OF AMERICA, INC.,

New York, N.Y., December 8, 1975.
Hon. CHA.RLEs McO. MATrIAS, Jr.,
U.S. Senate,
Waslington, D.C.

DEAR SENATOR MATHIAS: I wanted to thank you again for the opportunity of
discussing the Authors League's reasons for opposing the compulsory licensing of
literary works for public broadcasting. In accordance with your suggestion, I am
submitting herewith memoranda summarizing:

(i) the dangers to freedom of expression inherent in the compulsory
licensing of literary works, and the other reasons such a system should not
be imposed on these works. (Memorandum A)

(ii) the procedural safeguards and clarificatio;is that should be added if
the compulsory licensing system is to be enacted. (Memorandum B)

Charles Lieb, counsel for the Association of American Publishers, and I pre-
pared the memoranda, which reflect the views of the Assocl.. 'on and the Authors
League.

I also wanted to report on the meeting which Mr. Lieb and I had with public
broadcasting's representatives, Messrs. Aleinikoff and Smith, 'on November 25th,
following my meeting with you and Mr. Klipper.

Mr. Lieb and I said that authors and publishers were prepared to establish
the voluntary licensing system which had been negtiJated almost to the point of
completion- in our previous meetings-if books and other, literary works were
deleted from the "'Mathias Amendment." We said on that basis we were ready to
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complete the drafting of the standard licensinb form and prepare to set up the
voluntary clearing house which tlhe Associativn of Aniorican Pulblihe:'s llad
offered to establish to expedite thle simple licensing procedure. Mr. Lieb also
stated that the Association was willing to discuss recommended rates if an anti-
trust amendment were adopted. The Authors League would be willing to dc, so, as
well.

hMr. Alienikoff and Mr. Smith said this was not acceptable to public broadcast-
ing. They said they hopedl that lulblishers and authors would agree to work out
the system we had been negotiating-but that it should take effect chlether or
not the Afathias Amendment iwas adopted, aud that even if we agreed to that
system, they would continue to press for tile Mathias Amendment. And, they
indicated that even if you deleted books from your Amendment, they might seek
to have other mlembers of tile Senate press for their inclusion.

In effect, plublic broadcasting was saying "Heads we win, tails you lose." We
believe that this position flatly contradicts tile premise on which your Amend-
ment was introduced-that if the parties negotiated a reasonalble arrangement,
the Amendment would be withdrawn.

MIr. Lieb and I told .Messrs. Smith and Aleinikoff that their proposal was not
acceptable. We pointed out to them that the license form, which we were prepared
to recommend as part of a volluntary system, granted public broadcasting much
greater privileges than they would obtain under tlhe compulsory licensing provi-
sions and at much less expense and administrative burden. We said that if
compulsory licensing were forced on authors and publishers they would exert
every effort before the courts and the Tribunal to preserve their rights to the
fullest extent possible. We also said that the rates ultimately fixed by a Tribunal
under compulsory l:censing might be substantially greater than the modest rates
at which licenses are now granted and n would be granted under tile voluntary
system we were negotiating to establish.

iMessrs. Smnithll and Aleinikoff made it abundantly clear that publlic broadcast-
ing is not prepared to accept voluntary negotiated arrangements for literary
works rather than a statutory compulsory licensing system. They reiterated that
no agreement with authors and publishers would be acceptable unless tlhe 5
conditions they presented to us in June of 1975 were satisfied. These conditions
are listed at p. 27 of our July 10th statement to the House J.udiciary Coinmittee's
Copyright Subcommittee; a copy wvas sent to you, and another is enclosed. What
public broadcasting insists on, in these conditions, is that no author can decline
to grant a license, that thlere must lie a binding fee schedule and that the arrange-
ment must continue in perpetuity. In short: they demand conditions that could
only be satisfied by a mandatory, stattory licensing system.

MIessrs. Aleinikoff and Smith told us that piublic broadcsting would not be
averse to a procedure under which a notice would be served on an author before
his work was used, so that lie could file a "refusal of use" wvhich would prevent
that particular reading of his work. Mr. Lieb and I said this procedure was not
acceptable for various reasons. An author might be out of the country or other-
wise unavailable, when the notice was received. As the Register of Copyrights
has indicated, such a system would be unworkable, administratively, And if would
establish a dangerous precedent. 'Moreover, we !,alieve that many authors would
be put to considerable cost and burden-since public television producers fre-
quently request licenses for works they never use, and since authors might be
required to pay filing fees to protect themselves against unwvanted uses.

Mr. Lieb an(l I believe that we and our colleagues, %who have participated in
the previous meetings with public broadcasting's representatives. have made
every effort to negotiate a reasonable arrangement for the voluntary licensing
of literary works for public broandcasting. These efforts have failed for one lbasic
reaonson-public broadcasting ants a statutory complulsory licensing system.
Under that umbrella, and using that leverage would not object to negotiating
voluntary licenses that give it even more. Ii , clear to us that public broadcast-
ing takes thills position because it thinks it has tile political advantage, and can
get tile Amendment passed.

The Authors League and the Association of American Pullisllers urge that
literary works should be deleted from your Amendment.

Mr. Lieb joined with me in preparing this letter andl authorizes me to say that
it expresses the views of the Association of American Publishers as well as the
Authllors Leagle.

Sincerely yours.
IRwivN KRAn, Coumlscl, The Authors Leagte.



2208

THE AUTHORS LEAGUE OF AMERICA, INC.,
December 8, 1975.

Memorandum A to: Hon CHARLES MCC. MATHIA8S, Jr.
Thin memorandum, submitted by the Association of American Publishers and

the A Athors League of America, discusses (I) the dangers to freedom of expres-
sion inherent in the compulsory licensing of literary works for public broadcast-
ing; (ii) the other reasons such a system should not be imposed on these works.

1. THE DANGERS TO FREEDOM OF EXPRESSION

The 'Mathias Amendment would write into the United States Copyright Act,
for the first time, the dangerous concept of a compulsory license system for books,
magazine articles, newspaper columns and other literary works., As the Reg-
ister of Copyrights testified in October, opposing its application to literary works:

- The loss of control by authors over the use of their work in a major mass
medium of communication, and the dangers of state control and loss of free-
dom of expression implicit in the proposed system would probably he too high a
price to pay even if public broadcasting were being severely hampered by the
legal obligation to get clearances."

Moreover, as she indicated, public broadcasting has not had any such diffl-
culties.

The compulsory licensing of literary works is utterly repugnant to the First
Amendment principle that government may not compel the press to publish that
which it chooses not to publish. In its 1974 opinion in Miami Herald Putllishing
Co. v. Tornillo (418 U.S. 241), the Supreme Court noted that it had for years
"expressed sensitivity as to whether a restriction or requirement constituted the
compulsion exerted by government on a newspaper to print that which it would
not otherwise print."

Such compulsion, said the Court, is unconstitutional; it cannot "be exercised
consistent with the First Amendment guarantees of a free press." (at. p. 258)

Of course, the publishers and authors of books, niagazines and other literary
works are entitled to the same full measure of protection under the First Amend-
ment. (see. for example: Time, Inc. v. Hill, 385 U.S. 374; Bamtam Bookss v. Sulli-
van, 372 U.S. 58; Winters v. New York, 333 U.S. 505). And it is equally repug-
nant to the First Amendment that government should compel an author or pub-
lisher to permit the broadcast of a book he does not choose to have broadcast.
Such a compulsory licensing system would deprive the author of ,rotection
against unauthorized broadcasting of portions of his work, out of context, which
misrepresent his views and opinions; such a system denies him the right to de-
cline licenses for broadcasts whicllh may distort his book or article.

Even more dangerous, the Mathias-amendment compulsory licensing of liter-
ary works creates. for the first time, a dangerous precedent in the Copyright Act
for other forms of government compulsion and control over the use of copyright
literary works. There is no provision for compulsory licensing of literary works in
the present Copyright Act, or in the other provisions of the Revision Bill. The
CATV clause (Sec. 111) only allows the simultaneous retransmission of an over-
the-air broadcast-an antennae function. It does not allow a cable system to use
a literary work, or recording of it, to produce or originate a program. The Juke-
Box and Record-license clauses (Secs. 115 and 116) deal only with nondramatic
musical compositions, and only those previously recorded with the copyright
owner's consent.

Public television can easily and adequately acquire rights to literary works
under voluntary arrangements. Its interest in obtaining an absolute power of ex.
propriation does not justify the establishment of a compulsory licensing system
for.literary works which completely violates the spirit of the First Amendment,
and constitutes so dangerous a precedent for further encroachments. As the Su-
preme Court has emphasized, this is not an area for ad hoc balancing. The dan-
gers of government compulsion on those wvho create and publish books and
magazines are too great a threat. The Court has refused to tolerate far blander
threats to freedom of expression, because of the dangerous precedents such tol-
eration would create.

2. OTIIER REASONd COMrPULSORY LICENSING OF LITERARY WORKS FOR PUBLIC BROAD-
CASTING SHOULD BE REJECTED

In our previous statements to the Subcommittee on Patents, Trademarks and
Copyrights, we have discussed the many reasons why literary works should not
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be subjected to compulsory licensing. Those reasons also are set forth in consider-
able detail in our joi.:t July 10th statement to the IIouse Judiciary Committee's
Copyright Subpcommittee. We summarize a few of them, briefly:

(i) The present law does not permit public broadcasters to produce recorded
programs using literary works without the copyright owner'spermission.

(ii) Authors now voluntarily grant licenses for readings from books and other
literary works on public broadcasting at modest rates.

(iii) CompulIsory licensing prevents the author from declining a license where
he believes broadcasts of his work will diminish sales, destroy or impair motion
picture or television or recording rights, or damage its artistic integrity.

(iv) Ctmpulsory licensing will deny authors and publishers the opportunity to
negotiate reasonable compensation. Broadcasting of books cannot be licensed on
a mass-basis, as can the performance of music. A musical composition can be per-
for;ed countless times, on a non-exclusive basis by many different artists and
orchestras. Its value and the author's compensation are equated with the number
of performances. Literary works are used far less frequently in broadcasting. A
book cannot be performed repeatedly to the same audiences (few books are read
more than once) ; and the value of books vary widely, and cannot be equated with
the number of performances.

(v) The licensing of literary works for broadcasting on a voluntary basis
is now a simple process, and could be simplified even more under arrangements
proposed by the Association of Amerkian Publishers, Authors League and other
groups, making compulsory licensing of literary works totally unnecessary.

(vi) Public Television negotiates on a voluntary basis for all of its program-
ming elemnents including motion pictures, plays, television programs produced
by British TV or i.b domestic producers, and the services of its professional prod-
ucers, directors, writers, actors, technicians, etc.

For these and the other reasons discussed in our statements, the Authors
League and Association of American Publbhiers sulmit there is no justification
for establislhing the compulsory licensing of literary works for public broad-
casting.

IRWIN KARP. Esq.,
The Authors League.

CHARLES LIEn, Esq.,
The Association of American Publishers.

TIHE AUTIOBRS LEAGUE OF AASERICA, INC.,
December 8, 1975.

Memorandum B to: Hon. CHARLES MCC. MATHIAS, Jr.
The Association of American Publishers and the Authors League oppose the

comlpulsory licensing of literary works for public broadcasting, for reasons sum-
muarized in our accompanying statement. HIwvever, if such a compulsory system
is enacted, the Association and League believe that certain essential safeguards
and clarifications must be added to the statute, to protect authors and publishers
whose works would be broadcast without their permission.

The Authors League and Association of American Publishers therefore urge
that the following revisions be made in Sec. 118 and Chapter 8 of the Revision
Bill, should compulsory licensing he enacted.

1. Rate-Malkiig fort Literary Works. Reasonable royalties for literary works
cannot be established on the same mass-licensing basis as rates for broadcasting
of music. As noted in our accompanying memorandum, an individual author's
compensation for broadcasts of a musical ork, which is performed repeatedly
to the same audiences, is normally based on surveyed performances; and the
lump-sum 'payments by broadcasters to licensing societies are distributed to
composers and audiences on that basis. HIowever the same audience will not
read a book repeatedly, or listen to several broadcasts of it. The value of a
literary work's broadcast rights depends on its merits. its success and its author's
reputation. Thus, the reasonable fee for broadcasts of some works will :',e sub-
stantially higher than the usual fee patterns for %arlous categories of writings
that authors might ordinarily be willing to accept.

It Is, consequently, essential that the Act permit the author or publisher
of a literary work who so elects, to maintain 'f separate proceeding before the
Tribunal to establish rates for varlous types of public broadcasts of his si'ork.
Otherwise, the copyright owner of a valuable and unique work would be grossly
undercompensated for such broadcasts.

57-78--76--pt. 3-53
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2. The Author's Right to Prohibit Uses. We believe the damaging consequences
of compulsory licensing make it essential that literary works not be subjected
to such expropriation. Allowing an authoi to refuse uses ;: not sufficient to pre-
vent all of these consequences; particularly the dangerous threat to freedom of
L .ression inherent in the drastic expansion uf the government's power over
the author's work. Iovwever, if the compulsory licensing system is imposed on
literary works, we sabmit that at a minimum, any author should be permitted
to refuse permission for a particular use within one month after he receives
written notice from a public broadcaster or producer of intention to broadcast
the work. Moreover, an author should be permitted, in lieu of individual notices
of refusal, to periodically file in the Copyright Office notice of his objection to
public broadcasting use of specified works. No filing fees should be charged fur
such notices.

3. Reporting of Uses. Every public broadcaster should be required to file
periodic reports with the Copyright Office, ;ith a copy for the copyright owner,
listing each broadcast of a copyrighted work, the type of program, the applicable
royalty rate and other pertinent information. Without such reports, the copyright
owner could not determine whether the appropriate royalty rate had been applied
to specific broadcasts or whether royalty computations were correct.

4. Payntent of Royalties. Royalty payments should be made to the copyright
owner. If payments are made to the Cop. right Office, each broadcaster should
allocate the particular amounts due to tach copright owner whose works it
broadcasts.

5. Administrative Expenses. No portion of the expenses incurrred by the
Copyright Office in receiving or disbursing ro. alties should be charged to
authors and publishers, who are opposed to compulsory licensing. Such charges
would diminish or obliterate their royalties.

6. Notice of Use. Public broadcasters should be required to give an author or
publisher notice of the production and broadcasting of programs u-' 's literary
works, within 30 days thereof,

7. Inception of Royalty Obligations. Public broadcasters should L, obliged to
pay royalties for all uses of literary works made from and after the effective
date of the Revision Bill, at the rates subsequently ilxed by the Tribunal.

8. Enforcement. A public broadcaster's failure to file reports, or the filing of
false reports, should cancel its compulsory license, the copyright owner should ibe
permitted to recover unpaid royalties and penalties, and damages for infringing
uses.

9. Judicial Review. The various public b, oadcasting royalties and license ternims
set by the Tribunal must be subject to full judicial review, rather than the nar-
rowly limited review provided in Sec. 809.

tInwx KARP, Esq.,
The Authors League.

CHARLES LiEB, Esq.,
The Association of American Publishers.

BROADCAST MUSIC, r;!C.,
New York, N.Y., Novembe, 2i) 1975.

Re: Public Broadcasting.
HIon. ROBERT W. KASTENMEIER,
Chairman, Subcomnmittce on Courts, Civil Libettics, and the Administration, of

Justice, Raybumrn House Office Building, Washington, D.C.
DEAR CHAIRBMAN KASTENMEIER: On July 10, 1975, the Subcommittee heard

testimony on the proposed IMathias Admendnlent from all interested parties.
I appeared on behalf of Broadcast MIusic, Inc. in opposition to the amendment.
It is not my purpose to repeat any of the arguments advanced at that time. Hon-
ever, I wish to call the Subcommittee's attention to subsequent information which
I request be included in the record of hearings.

Recently, the Register of Copyrights, the tlonordble Barbara Ringer, submitted
a statement in which she, among other things, summarizes the arguments ad-
vanced by public broadcasters in favor of the amendment. Point 1 summarizes
the argument that public broadcasters cannot afford the pay..nits that would be
requested by BMI and other music licensing organizations; "Public broadcasting
is financed by public support and donations; it does not permit any commercial
exploitation."
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Recent disclosures have made it quite clear that,public broadcasting does, in
fact, operate like commercial broadcasting and actively engages in commercial
exploitation.

I enclose an article which appeared in the New York Times dated Monday,
November 3, 1975 with the headline "TV STATION CHASES MIONEY AND
RATINGS-IT'S CHANNEL 13". The article, by the distinguished reporter Les
Brown, pointed out that public broadcasting uses ratings '"to strengthen its ap-
peals to corporations for program grants, somew;hat in the manner that com-
mercial broadcasters use ratings as sales tools". He also revealed 'that they
engage in counter-programming "the technique used by commercial broadcasters
of scheduling programs where they are likely to fare best against the competi-
tion".

He reported that since 40% of the funds come from private corporations which
is "public television's form of sponsorship", there is the revelation that "the
stat'on maintains a full-time department to work at securing corporate backing
for proposed programs. Roughly equivalent to a commercial station's sales de-
partment, it, in fact, employs several former network salesmen."

I also enclose an article appearing in the New York Tinmes on Thursday, No-
vember 13, under the heading "$1.5, MILLION ADAMS SAGA. OVERRUN
SHAKES WNET". Thus, it appeals that WXET had no difficulty in finding $1.5
million to pay for costs which exceeded budget for one series. Much of this went
into additional payments to personnel because of delays in programming and
scheduling. I think this incident in itself destroys the credibility of, the aru-
ment advanced by public broadcasters that they cannot afford to pay the com-
posers and publishers of music, although they can pay everyone else involved
in their productions.

I note for the record that on June 23, 1975 I wrote'to Counsel for public broad-
casting (copy attached) requesting relevant economics data which should include
the costs incurred by public broadcasters for their productions. Despitethe fact
that the Corporation for Public Broadcasting and the Public Broadcasting
System are quasi-governmental agencies, I have not received the information
requested, nor have I had the courtesy of an acknowledgement of my request. The
article on the cost overruns probably explains why I did not and will not receive
the information.

Although I reluctantly submit this information, I believe that it is relevant
to those issues raised by the public broadcasters and, specifically, the argument
summarized by the Register of Copyrights.

Sincerely,
,EDWARD M. CRAMER.

[From the New York Times, Nov. 3, 1975.]

TV STATION CHASES MIONEY AND RATINGS--IT'S CHIANiNL 13

(By Les Brown)

As the noncommercial system, public television is often thought to have a
natural exemption from the competitive and economic drive, that rule other
stations on the.dial. But offlicials of public statiofi WNET/IS .,re say -that they
,are no less preoccupied Nlith money and ratings than commercial broadcasters
are-although in a quite different way.

The concern with money is inescapable for a station that lacks a stable finan-
cial base and whose operating budget this year exceeds $30 million. But ratings--
the demon of commercial television--would seenmpossible to ignore for a station
that was not striving to reach the largest possible audience.

In a vide-ranging interview with editors and reporters of The 'New York
Times last week, the principal executives of.WNET explained why they dlo choose
to care about the Nielsen audience data and the station's coniIpetitive standing
among other channels here.

A FORM OF FEEDBAbk

For public television, they pointed out, ratings represent a form of audience
feedback.

"On one level, they tell us how' well we're executing 'what we want to do,"
saihRosbert Kotlowltz, vice president of programs for WNET. "Otherilse, we're
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left with convincing ourselves that we have made all the right decisions for our
audience."

MIr. Kotlowitz noted that in the case of "Monty Python's Flying Circus" the
ratings revealed to the station taat it :- as reaching a significant number of
teen-agers for the first time 'and inC.:cated how that segment of 'he audience
might be continually served. In ttt case of the "Bach B Minor Mass," which
got a surprising rating, "we made a discovery of what our public wants and
scheduled more serious music," Mr. Kotlowitz said.

John Jay Iselin, p1resident of WNET, justified the use of ratings in terms of
cost-efficiency, saying "they give us a way of determining how well we're using
the funds we raise from the public."

He said also that they were used by the station to strengthen its appeals to
corporations for program grants, somew hat in the manner that commercial
broacasters use ratings as sales tools.

INOT DIRECTLY COMPETITIVE

Noting that WNET does not want to be directly competitive with commercial
TV, Mr. Iselin said the station had set.a goal of reaching 10 percent of the total
audience with its programming. "If we were to achieve 20 percent, I think we
could be accused of diluting the mix," he said.

(Last Tuesday, the PBS presentation of "The Incredible Machine," a National
Geographic special, drew 36 percent of the local audience.)

Mr. Iselin and Mr. Kotlowlitz conceded that they also engaged in counter-
programming, the, technique practiced by commercial broadcasters of scheduling
programs where they are likely to fare best against the competition. Partly this
involves studying the ratings of other stations for vulnerable spots.

"Monty Python" was moved, from Sunday nights to Thursdays as a counter-
programming measure, they. said, although acknowledging that it proved an un-
successful maneuver. They also told of being tempted to schedule "Upstairs,
Downstairs" directly opposite the CBS version of that British series, "Beacon
Hill."'

Asked if WNET was interested in carrying the reruns of "Beacon Hill," now
that the series has been canceled, Mr. Kotlowitz stated. "Not even if it were
offered free."

In discussing how program decisions are made at the public station, Mir.
Kotlowitz, a novelist and former editor of Harper's magazine, said that essen-
tially "one honors one's inlstincts for what is interesting and consequential to
the extent that our funds permit."

'Ours will always be a precarious venture because the quest for stable flnanc-
ing never ends," Mr. Iselin remarked.

"It costs us $1.7 million a yeai just to turn on the transmitter," he weant on.
"Programs we'd like to put on the air get set aside because we can't find the
funds for them. Too many people just don't understand that television--even
public television-is very expensive."

Mr. Iselin indicated that to produce a simple 30-minute studio discussion in
connection with a, film (such as was done last week for "Last Grave at Dim-
baza") costs around $8,000.

Ethan Allen Hitchcock, chairman of the Educational Broadcasting Corpora-
tion, parent of WNET, offered a breakdown of the funding sources that showed
that the station's share of the annual Federal appropriation for public televi-
sion will cover only 5 percent of its expenses this year. The state's appropriation
will cover 10 percent.

TIIE LARGEST PORTION

A large.portion of the operational and discretionary program funds come from
public subscription, but the greatest part-40 percent-is raised from private
corporations for program underwriting, public television's form of sponsorship.

This has become an areai of such importance that the station maintains a
full-time department to work at securing corporate backing for proposed pro-
grams. Roughly equivalent to a. commercial station's sales department, it, in
fact, employs several former network salesmen.

Mr. Hitchcock, who has been spearheading the station's capital fund drive
for its move into the Henry IIudson Hotel. where the city's public television
ce.te~ is b8eing established, said that $4~ million remained to be raised of the
$10 ptll1ionIneeded,' ,

He said the corporation's board has approved, in principle, the naming of the
new center for the philanthropic donor who would cover the $4 million balance.
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THEY SPOKE TOO BOON.

Concerning the controversy at the station over the droipping of several local
programs because of cost over-r-uns on tihe ambitious diraniatic'project for PBS,
"The Adams Chronicles," MIr. Iselin said, "We were perhaps hasty in an-
nouncing programs we thought we had the money for."'

He noted that it was not uncommon 'for major motion picture or TV produc-
tions to exceed their budgets.

Estiinates at WNET are that "Adams Chronicles" has gone more than $1.5
million over budget. When this was discovered late in September, the station's
mianagement withdrew the proposed nightly prograih "Round Table" and the
journalism series "Behind the Lines" and,cut back other programs.

Asked why the price for, the over-runs had to be paid 1in cultural and public
affairs shows, Mir. Iselin explained that they were produced out of discretionary
funds ind that those were the only funds the station could draw from to meet
the d6ficit for "Adams Chronicles."

[From the New York Times, Nov. 13; 1975.]

$1.5 MILLION ADAMS SAGA OVERRUN SHAKES WNET

(By Les Brown)

Massive overtime payments to crews working against a tight deadline, unex-
pected- costs in maintaining historical authenticity, inflation and some,pilferage
all combined to create a $1.5 million cost overrun in the production of "The
Adams Chronicles," WNET's ambitious Bicentennial series, an examination of
the expense records has revealed.

The overrun is at the heart of a controversy surrounding WNET that some feel
is threatening the administration of John Jay Iselin, president of WNE'v since
1972.

Ironically, it is occurring at a time when the station is enjoying probably its
most prosperous year. While other cultural institutions here are suffering the
effects of the city's financial crlsis.or of tlhe uncertain general economy, WNET
is on its way to amassing record public contributions and has raised its largest
budget ever-more than $30 million-for the current fiscal year.

Its ratings are also on the rise, indicating growing viewer acceptance of the
programming.

But in a period when accolades might normally be In order, Mir. Iselin's stew-
ardship is under fire by a body of critics, spurred ,n by dissidents on the WNET
staff, who are charging him with concentrating on national productions at the
expense of local public affairs programming and charging his organization with
squandering funds.

Since the merge, of Channel 13 with National Educational Television in 1970;
WNET has been both a local station and a miajor production agency for the na:
tional public television system. This duality has been the source of frlctionswithin
WNET in the past, when priorities have seemed to lean in one direction or the
other.

The latest brouhaha erupted. in September, when Mr. Iselin withdrew two pro-
posed local series that had not yet gone into production-"Roundtable" and "Be-
hind the Lines"-and made cutbacks in others in order to meet the $1.5 million
deficit of "Adams Chronicles."

With "Adams Chronicles," WNET admittedly intends'to prove that it can turn
out a television series as dramatically engrossing, as fastidiously historical and
as expertly mounted as the most celebrated productions from Britain have been.

EXPENSES JU7PIED

The project, a 13-week series for PBS that, traces the history of the family
descended from John Adams through 150 years, is supported by grants totaling
$5.2 miliion from the National Endowment for the Humanities, the Mellon Foun-
dation a-ad the Atlantic Richfield-Corporation.

Why the cost overrun was not forecast during the sumnler, When there WVas still
time to keep expenses in check, and why there were no safeguards against it are
questions being raised by critics of WNET's management. Another is how the
$1.5 million came to be spent over and above the original allocation.
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Interviews with numerous persons involved with "Adams Chronicles" indicate
that production expenses jumped oiit of c6ntrol when the project fell seriously
behind schedule in August, and all efforts were bent to meet deadlines for taping.

"We were backed up against a commitment to an air date and a series of pro-
duction delays, Between them, they make an accordion," remarked Virginia
Kassel, creator of the project and producer of the series.

The series is scheduled to go on the air Jan. 20 and is now in the postproduc-
tion phase, which iinvolves cutting, editing and the addition of sound and music.

According to financial estimates of the station, as much as $800,000 of the over-
run went to overtime and "golden time" pay for scores of union personnel during
the frenzied period, as the production spilled into weekends and gave itself to
18-hour work days.

"They suddenly found themselves playing in the big leagues with a minor
league orientation," said a representative of a labor union associated with the
project,

With one program episode in rehearsal while another was before the cameras,
each delay-whether for illness, the slowness of a director, the lateness of scripts
or revisions in scenic design-sent labor costs into geometric patterns of increase.

There was also large amounts spent, beyond original expectations, for custom-
ing make-up and props to maintain impeccably the historical accuracy of the
series. Bone china and authentic silverware were used for dining scenes, for ex-
ample. Those costs, along with location travel expenses and extra office and staff
costs, came to an estimated total of $300,000.

Around $7,000, but possibly more, was lost to the pilferage of properties rented
from antique shops. According to sources involved with the production, the fever-
ish rush toward deadline made it impossible to keep close watch on the props,
and some could not be found when they had to be returned.

"There was a fantastic amount of work to be put out in the latter part of the
series. Time was very valuable, and there was a question of what the priorities
should be," said Bob Spitzer, production manager of "Adams Chronicles."

"It wasn't management's fault that the overage was not discovered until we
were down to the last three days," he went on.

S'NO SAFEGUARDS"

Mir. Iselin says the budget was set excessively low in the first place and had
been submitted before inflation. "The project was designed to be done without
overtime," he said. "We had no safeguards, no contingency line in the budget, as
movies and other major productions have, because the National Endowment for
the Humanities doesn't allow it. For the budget to work, everything had to come
together precisely on time and they didn't."

At that, 'Mr. Iselin contended, the cost of the series will not be inordinate, even
with the overruns. The individual episodes will average $400,000 each, which is
comparable to what commercial networks pay for productions as opulent as
"Adams Chronicles," he said.

A check with programming and business affairs executives at the networks bore
out M1 r. Iselin. "It's right on target," said a CBS executive, although he noted that
public television receives special considerations from certain unions, such as those
representing actors, that should have contributed to somewhat lower costs.

Miss Kassel attributed the disruption of the "Adams Chronicles" timetable
largely to a 7-week strike against WNET by Writers Guild of America, East, last
fall. The slowdown in scripts that resulted was complicated by the fact that each
had to be scrutinized for accuracy by an advisory board of historians.

George Marketos, treasurer of WNET, explained why the cost overruns had to
be nmet with the funds from proposed local programs. "Unlike commercial com-
panies, we don't have accumulated surpluses to cover such deficits," he said. "We
might have gone to banks for a long-term loan, but we consider it bad policy to
borrow in order to finance our operation. Look at New York City. All we could do
vas draw from local discretionary funds, those we had hoped to put into

programs." . .
PBROCEDURES ALTERED

Mr. Marketos pointed out that during ".e previous fiscal year WNET exceeded
its budget for all shows by only 0.6 percent. He said the station has altered pro.
cedures as a result of "Adams Chronicles" so that unit managers of all programs
now report to the finance department, where, a group of production controllers
have been set up to oversee the budgets.
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Despite the overage for "Adams Chronicles," the series will not have exceeded
the $5.2 million grant for it by very much. This is because the station had de-
ducted $1.4 million from the original grant for overhead, to cover administrative
and sales costs, as is customary in public television. The actual production had
been budgeted a $3.8 million.

The station, meanwhile, has given assurances that "Behind the Lines" and
"Roundtable" were only postponed and that they would be revived when there are
funds for them.

When members of the staff learned of the removal of the local cultural and
public affairs series to help cover the deficit for "Adams Chronicles," staff pro-
ducers called for a meeting with Mr. Iselin and other officials.

According to several members of the staff, the meeting went extremely well
and helped to restore morale in the company.

"The morale problem was over a general lack of communication with manage-
ment and was not restricted to the 'Adams' fiasco. That was just a catalyst," said
one veteran producer, who asked not to be identified.

He added that HIr. Iselin had answered questions adroitly and won a new vote
of confidence from the staff.

But the producer, reflecting the views of others at the station, went on to say
that Mr. Iselin is so busy with outside contacts, necessary for the financial well-
being of the station, that "he has left a vacuum of leadership inside."

"This leaves great freedom for producers. The autonomy is wonderful," he
said. "But when things go wrong, they can get seriously out of hand."

BROADCAST MIU6IS, INC.,
New York, N.Y., JuneS 2, 1975.

'EUGENE N. ALEINIROFF, Esq.,
Dag Hammarskjold Plaza,
Nclo York, N.Y.

DEAFR GENE: We are hopeful that negotiations for an agreement with you and
your-client can be further pursued.

From BMI's point of view there is only one issue that separates us and that
is money. We feel that other issues either are not really problems, or can easily
be resolved once the compensation matter is settled.

This was our position at the last meeting in Washington on May 28th and it is
still our position.

To facilitate a determination of what an appropriate compensation rate should
be for BMI (as well as other music copyright interests) we deem it appropriate
to be furnished certain data on what public broadcasting is paying to other sup-
pliers of goods and services. In this way we can avoid setting a fee which is not
based upon any guidelines.

Specifically, what does public broadcasting pay for talent, both at the network
and the local station level, and how does this compare with amounts paid by
commercial broadcasters? What is paid to musicians and members of other
unions, and how do these amounts differ with comparable payments by com-
mercial broadcasters? Similar data for production costs for musical and non-
musical programming would also be helpful, as would be the differential paid
to the telephone company by public broadcasting as compared to other broad-
casters. The above is illustrative of the type of information which would be
meaningful in helping to arrive at a fair rate.

If you can arrange to collect as much of this information as is readily avail-
able, then we can meet and come to a prompt agreement as to a fair rate and
any other outstanding issues.

As we said at the outset, we are hopeful that negotiations can be further
pursued and we (as well as the other copyright interests) are prepared as
always to work with you toward concluding a prompt agreement.

Sincerely,
EDWARD M. CRAMF.

COMPUTER & BUSINESS EQUIPMENT MANUFACTURERS ASSOCIATION
Washington, D.C., Novemnber 6, 1975.

Hlon. ROBERT W. KASTENMEIR,
Chairman, Subcommittee on the Courts, Civil Liberttes, and the Administration

of Justice, Committee on the Judiciary, House of Representatives, Washing-
ton, D.C.

DEAB Ma. CHAIRMAN: CBEMA represents the computer and business equip-
ment manufacturing industry. We offer these comments and recommendations
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c0ncerning H.R. 2223, the pioposed General Revision of the Copyright Law, that
is pebding befoie your Su')comnmittee. Ms. Barbara Ringer. Register of Copy-
rights, in her statment of Octoberi 9 discussed copyright of cohmpiter software.
We have examined her statement on this issue and ask that you corisider the
enclosed comments. We would be pleased to-provlde any additional' information
or comments concerning this proposal as may be helpful.

CBEMA concurs in Register Ringer's statement before your Subcommittee
to the effect that, "a careful reading of the bill, together with the 1967 and,
especially, the 1974 reports, make clear ail intention to include computer pro-
grams or 'software' within the subject matter of copyright." We also agree
with Ms. Ringer that the Congressionul intention might be made more clear,
and,'in the pursuit of s':ch clarity, recomnmeld tlhat IH.R. 2223 expressly provide
that computer "software" have copyright protection and that a level of protec-
tion be extended computer "data bases." The present Copyright' Law was written
decades before the advent of the modern programmable computer. As acknowl-
edged by current Copyright Office practice, an appropriate interpretation of the
present law is to provide Copyright protection to computer programs since they
logically fall within the copyright concept as literary i-orls. With this general
revision of the law, it is appropriate that express provisions in the statute extend
copyright protection to the "software" facets of this dynamic new technology.

The purpose of the CBEMA amendments to H.R. 2223 is to place computer
programs in the same context as the traditional creative "works".to which
copyright protection has always applied making whatever other secondary
adjustments in' the language of the bill as are necessary to accommodate any
unique characteristics of computer software. Accordingly, CBEIMA requests
consideration of its following recommendations that I1.R. 2223 be amended to
expressly provide:

(1) Explicit protection of computer programs and data bases.
(2) Rights with respect to inputting data babes and computer programs into a

computei'.
(3)Limiting preemption effects, including effets of presence of copyright

notice on unpublished materials and/'or compliance with deposit requir'ements.
(4) Increasing criminal penalties for data base and computer program copyp-

right infringement.
(5) Manufact/iring rights in country of writing.
(6) Clarification of function of deposit copies.
(7) Title in deposit copies.
(8) Freeing Government Contractors from possible criminal sanctions.
(9) Stricture against systematic or concerted photocopying.
These CBEMA comments are more fully set forth on the attached "CBEIMA

Position on Copyright Revision Bill, H.R. 2223." There is first a statement re-
garding the specific CBEMA position on the items enumerated above. Next, the
position paper provides background comments, in corresponding order, to reflect
the underlying rationale of CBEIA..

You will also find attached for your added convenience, reproductions of
selected pages of Bill H.R. 2223 which set out the amelidnlents that CBEMIA be-
lieves would clarify and strengthen the pending legislation. Specifically, HI.R.
'2223, pages 1-3, 5-6, 8, 27, 33, 42, 49, 51, and 55 are reproduced.

A review of all of the amendments proposed in each section of H.R. 2223 is
provided in the attachment labeled "Section Analysis."

CIEIMA advocates its position, not only because its members are active creators
and 'manufacturers in the informational and conlpater arts, but also because
it believes that American society ltsel, will be directly benefited from the
stimulus that will result. By assuring protection of investment iin computer
programs and data bases, American entrepreneurs will be encouraged to invest
their capital and bring forth mn w products. New proencts will noi only satisfy
public wants, but also provide employment and exports to strengthen the U.S,
balance of trade.

CBEMA urges prompt passage of the Copyright Revision Bill, H.R. 2223,
along with the amendments thereto suggested herein. We appreciate this op-
portunity to present.the views of'our industry.

Very truly yours,
PETER F. MCCLOSKEY.
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"CBEMIA PosiTioN ON COPYBIGHT REVIxsIo BnLL H.R. 2223"

1. CBEMA favors clarification of the Bill to provide specifically for the ade-
quate copyright protection of data bases and computer programs.

2. CBEMA favors amendment of the Bill to specify that the unauthorized
inputting of a data base or computer program copyrighted work into, a comiputer
is a copyright infringement.

3. CBEMA recommends that the Bill be amended to exempt explicitly from
the preempting of rights in the nature of copyright, activities in violation of both
trade secrets and misappropriation doctrines. In line with this, CBE1IMA believes
the Bill should be further amended so that the mere application of a copyright
notice to material and/or compliance with the deposit requirements of the Act
are not automatically destructive of the non-preempted rights.

4. CBETMA recommends that the crimifial penalties for infringement of data
bases and computer programs, be increased to the level provided in the Bill for
the infringement of sound recordings.

5. CBEMA recommends that the requirement that a work consisting prep6nd-
erantly of non-dramatic literary material that is in the English language must
be manufactured in the United States or Canada to have the full benefit of copy-
right, be liberalized to extend the right of manufacture to all countries wherein
the work is created.

6. CBEIMA recommends that the Bill state the function for which a copyright
deposit copy is retained by the Copyright Offlice is for "the purpose of reference
by the Library of Congress" rather tnan for "the use or disposition of the Library
of Congress."

7. In line with the preceding recommendation, CBEIA. recommends that the
proposed Bill provide merely for the culstody by the United States Government
of deposit'copies rather than that they becomne the property of the United States
Government.

8. CBEIMA recommends that the Bill specifically provide that its criminal sanc-
tions shall be of no force and effect as to any contractor who provides the Gov-
ernment with an infringing work under the authorization or consent of the
Government.

9. CBEIMA opposes any interpretation of "fair use" which would authorize
systematic or concerted photocopying of copyrighted works.

Background comments on the proposed CBEMA statements are respectively as
follows:

1. The specific recitation of the copyrightability of data bases and computer
programs, and of the scope of protection accorded each of these new technology
information products is necessary because of the generic nature of the Bill and
the need for the pending legislation and its legislative history to address these
new technologies adequately.

Data bases and computer programs undoubtedly qualify as writings of an
author in being elaborate, original and highly orchestrated, intellectual and
technical achievements. They entail significant creation cost. But no court de-
cision to date is known to have established firmly that they are within the ambit
of the existing Copyright Law provisions. For example, the general, terms of
the proposed Copyright Revision Bill do not ensure an interpretation that com-
puter programs will be construed to fall within the subject matter of the Bill
though there is a legiqlative history indicating that computer programs are in-
tended to be covered within the Bill. Consequently, it can be appreciated that the
Bill may not adequately address the scope of protection to be accorded these
new technological developments.

To insure the copyrightability of computer programs, it is proposed that they be
identified as a separate work of authorship under Section 102 . (Alternatively, +he
definition in Section 101 for literary works might be amended to include com-
puter programs.) A suggested definition of computer programs is proposed for
Section 101.

The scope of exclusive rights in a computer program must include the separate
exclusive right to reproduce the program within the computer, just like the scope
of exclusive, rights in,a play includes the separate exclusive right to perform the
drama publicly. A new subsection, 118(a), is proposed for a delineation of such
a right. Per, themnew subsection,,the possessor of a physical copy of the prograin
would not automatically be entitled to reproduce it in a computer. He would
need a license, express or implied. Through this separate right the recovery of
tlie cost of program creation could be spread ovqr many users rather than linited
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to a few. Without this separate right media such as magnetic tape or punched
cards, might be passed from user to user as soon as each user had read it into the
permanent storage element of his computer.

The adequate protection of a program requires more than the mere protection
against'copying of the code itself. Considerable effort and expense are spent
in working out the sequence of events or steps (operations) that a program w-ill
follow and in selecting the processes to carry out the various individual steps.
Now it is understood that subsection 102 (b) is included in the Bill to ensure that
copyrighting of programs is not somewhat the equivalent of patenting its systen
concepts. There is no quarrel with this. And while we note that this subsection "in
no way enlarges or contracts the scope of copyright protection" we do not believe
that the "expresssion adopted by the programmer" should be accorded any
narrower definition than is generally accorded any other writing. Thus, the
expression of a programmer should be deemed to include that level of abstraction
that Judge Lee-ned Hand had in mind when he stated in Nichols v. Unlitvcral
Pictures, 45 F.2nd 119, 20 C.O.Bull 528 (2 CCA 1930), the following: "Upon any
work, and especially upon a play, a great number of patterns of increasing gen-
erality will fit equally well, as more and more of the incident is left out. The last
may perhaps be no more than the most general statement of what the play is
about, and at times might consist only of its title; but there is a point in this
series of abstractions where they are no longer protected since otherwise the
playwright could prevent the use of his "ideas'," to which, apart from their
expression, his property is never extended." We are not suggesting that actual
process or methods embodied in a program be copyrightable; however, we
believe that the arbitrary aspects of collections and patterns of events and
processes that reflect the programmer's unique personality should be copyright-
able. Collections and patterns of events and processes that are mandated by the
result to be accomplished, that is, are function driven, should be beyond the arebit
of copyright law.

To ensure the copyrightability of data bases, it is proposed that they too be a
identified as a separate work of authorship under Section 102 of the Bill. An
appropriate definition has been inserted in Section 101.

A limited right would be given to the copyright proprietor of a data base.
This limited right would be the right to perform a search of the data base.
Accordingly, Section 106 of the Copyright Bill is amended to include the follown ing
statement: "In the case of data base works, to perform a search of the copy-
righted work." Section 101 of hdie Bill is amended Lo include a definition for
"search of a data base." Since Register Rinser in her statement of October 9,
1975, points out that CONTU's mandate does nut include the question of software
protection, we urge that the proper interpretation of the "expression" of the
programmer be made clear.

2. Control oZ the unfair utilization of a data base or computer program work in
a computer, can best be effected by giving the author or copyright proprietor the
exclusive right to input such copyrighted work into a computer. This control
would be effected by amending Section 106 to include that the owner of copy-
right has the exclusive right "to read into, to store or reproduce for storage in a
computer." This amendment of Section 106 is accompanied by an exception
making amendment of Section 117. (Section 117 has as its objective to maintain
the status quo with regard to computer input as of the timne prior to the passage
of the Bill.) While computer input may be a subject to be recognized by the
recently created National Commission, we believe the law proposed for data
bases and computer programs is correct and its passage need in no way impede
evaluation of other items by the Commission.

3'. Paragraph 3 of subsection (b) of section 301 of the Bill recites several "not
equivalent" to copyright rights which are not preempted by the Bill. To avoid any
interpretation that activities violat!r other rights do not include the unnamed
activities violating trade secrets and misappropriation doctrines, the terms
"violation of trade secret" and "misappropriation" have been inserted in the
paragraph 3.

It is uncertain what effect the presence of notice on unpublished materials
and/or deposit of copies in the Copyright Office can have upon the non-equivalent
rights involving activities such as breaches of trust, violation of trade secrets,
and the invasion of privacy. To eliminate this uncertainty, the sentence as
marked at the end of paragraph 301 (b) (3) issuggested.

4. Data bases and computer programs entail signifdant economic investment
equal to if not exceeding that of sound recordings. Accordingly, the same pro-
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tection given sound recordings should be achieved by inserting 'he words "comn
puter programs, data bases, or" before ",sound recordiiig" iii line S of subsection,
.(a) of Section 506 of the Bill.

5. Extension of the right of manufacture so that Englis.. Woiks created in
another country could conveniently be produced irn distribution form thereinr
would merely allow the work to be manufactured where it Was written. Thius,
if a domestic corporation were to have its United Kingdom branch write a docu--
ment which is equally usable in England and in the United States, it would only
seem fitting and proper that such document be printed and distributed from,
the United Kingdom by the original development group if that is the most socially
economic way of doing business. Such situations are to be distinguished fronm
those where an American publisher merely shops around for where the docu-
ment can be most economically printed. This provision could be written into the
Bill by amending the end of subsection (a) of Section 601 to read additionally:
"or were written in the country in which they have been manufactured."

6. The Copyright Bill as presently worded would enable the Library of Con-
gress to make any use or disposition of the deposit copies. Does this include the
right to distribute a computer prog.oam to another Governmnent agency for incor-
poration into a computer? Or to distribute a data base composition to another
Government agency for their use of it in lieu of a purchased one? Since it is
understood that the Library of Congress merely requires deposit copies in order
to maintain its reference library, it is proposed that the words "for the use or
disposition of the Library of Congress" in subsection (b) of Section 407 to be
amended to read: "for the purpose of reference within the Library of Congress."

7. If a person has title to a copy of a copyrighted work, his rights of utilization
and disposition may be greater than if he merely Is a bailee. Considering the
position of the previous item, it is proposed that the Government should not
receive title to the deposit copies, rather merely a right of custody. This would
be achieved in the Bill by amending the last line of subsection (a) of Section
704 by substituting the words "in the custody" for the phrase "the property."
Subsection 704(b) would be amended to delete the phrase ", or for exchange or
transfer to any other library," and to substitute the word "only." Hence, the
Library of Congress would not be authorized to distribute deposit copies to the
detriment of the depositor's marketing efforts.

8. 28 U.S.C. 1498 provides that the exclusive remedy of the owner of a copy-
right infringed by a contractor acting for the Government with the authoriza-
tion or consent of the Government, is against the Government. This does not say
that the contractor did not commit an act for which it might be liable to prosecu-
tion. Eiimination of this exposure would be accompanied in the Bill by adding to
the end of subsection (a) of Section 506, the following sentence: "The criminal
sanctions of this Subsection shall be of no force and effect as, to any person who
provides the Government with an infringing work or phonorecord, provided the
Government exercises its rights under the provisions of 28 USC 1498."

9. The opposition to any interpretation of "fair use" which would authorize
systematic or concerted photocopying or copyrighted worksis primarily intended
to offset any possible enlargement of the holding of "fair use" by the Court of
Claims in Wlillams and VWilkins v. U.S., .180 USPQ 49 (November 27, 1973),
which was affirmed by an equally divided U.S. Supreme Court on February 25,
1975, CBEMA endorses the since inserted subsection (g) of Section 108.

"SECTION ANALYSIS OF ITS PROPosED AMENDMENTS TO H.R. 2223"

SECTION 101

Definitions are proposed for computer programs, data bases, and search of a
data base.

An amendment of the definition for "A work is fixed" is proposed to insure that
the momentary and transient storage of data bases and computer programs in the
main (interior) memory of a computer constitutes a copying, storing, or repro-
duction thereof. There has been some comment in the literature that the copying
of a copyrighted, work into the main storage element of a computer might not be
an infringemegnt, because the recorded state of a copyrighted data base or pro-
gram in main memory (and some other computer storage elements) might only
obtain for a few microseconds. As presently written in the Bill, it is believed
that the definition intends among other things for an immediately self-decaying
embodiment not to be a fixation. Storage in inain memory, is not self-decaying
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in a whole storage element sense, though the recordings in the components of
some computer storage elements are automatically refreshed internally. Storage
in main memory is nornially erased or replaced only upon specific instruction.
Such recordation in main memory is, tl:us, non-evanescent and sufficiL Itly per-
mnanent or stable to permit it repeatedly to be perceived, reproduced or o, ierwise
communicated. Thus, tile definition for "A work is fixed" is so amendr'0 . while
striking the words "for a period of more than transitory duration." It is believed
that such amendment does not change the basic intent of the definition while
making clear that the recordation in the main orwage element o2' a computer
would be the making of a copy. Such protection is needed, for example. where a
data base or computer program is "borrowed" and brought into a computer over
telephone lines, and promptly erased after a few microseconds of presence.

SECTIOn 102

Subsection (a) would be amended by adding as zeparate categories of works of
authorship the following:

8. Data Bases
9. Computer Programs

SECTION 106

The first amendment involves the insertion in item 5 of "data bases and com-
puter programs" to accord the copyright owner thereof the exclusive right to
display them publicly.

A new item 6 would provide a special exclusive right for data base works.
A• new item 7 provides an exclusive right to read into, to store or to rel: oduce

for storage in computers, in tlhd case of data base and computer program works.
It does not address all copyrighted works and leaves this matter for the attention
of the National Commission.

SECTION 117

The proffered amendment would make an exception to the intended status quo
effect of Section 117. It would insure that the owner of cop). right in a data base
or a computer program work would not have nullified his proposed right with
respect to the use of the work in conjunction with computers.

NEW SECTION 118

This Section would especially stress the scope of exclusive rights in computer
programs. Subsection (a) would make it an infringement of copyright for the
possessor of a computer program to make a copy thereof by reproducing it in a
computer unless authorized by the copyright owner. The intention of the subsece
tion is to deny the mere possessor of a computer program the r!ght to copy it
into a computer. This is not to say that he may not have a relationship with
the copyright proprietor such as to provide him with an implied license to do
such nor that he may not have an express license to do such; however, absent
such licenses he would-only be able to use it. Thus, he would be like the purchaser
of a book on a play :'Je may read it, but not put on a stage the play absent some
authorization from the copyright owner.

Subsection (b) provides that the copyright status of the result of the execu-
tion of a program will lie that of a derivative work of the information (which
may be a program, including itself) processed or modified by the executing pro-
gram and'its ancillary programs. The intention is to make clear that the result of
executing a program will normally not be subject to the copyright in the program.
If it is subject to any pre-existing copyright, it will be that of the information
or data processed by the program.

Subseetion (c) provides definitions for special terms relating to computer
programs, tq-wit, "a computer" and "a flow chart."

SECTION 301 -,

Paragraph 301(h) (3) would be amended to include violation of trade secrets
and misappropriation, as activities Violating rights that are not equivalent to
any of the exclusive rights within the general scope of copyright as specified by
Section 106. This is to insure that application of the maxim Ex.pressio unifus eat
ecrclusio alteriua, ld.es not preclude availability of the rights to an author.

A sentence would also be added to the end of Paragraph (b) (3) to limit the
adverse effects of the presence of copyright notice on unpublished materials
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and/or of compliance with the deposit requirements, upon "non-equivalent
rights."

SECTION 407

Subsection (b) is amended to limit the use that might be made by the Library
of Congress of deposited works. Items such as data bases and computer pro-
grams are costly and the use thereof for purposes other than reference within
the Library of Congress would substantially impact the opportunities for invest-
ment recovery by the author, particularly considering the limited quantities in
which they are marketable.

SECTION 506

Subsection (a) would be amended to provide for computer programs and data
bases, the same criminal penalties that are available for sound recordings. The
items added entail a financial investment that is at least equal to that for sound
recordings.

A sentence would be added to the end of Subsection (a) to eliminate the expo-
sure of a Government contractor operating under the provisions of 28 UI.S.C. 14198
to the possible commission of a criminal act and prosecution therefor.

SECTION 601

Subsection (a) would be amended by adding words at the end thereof to per-
mit the importation or public distribution of non-dramatic literary material in
English that is manufactured in the country in which it is written. Administra-
tive and economic considerations normally suggest that the work be printed where
it is written.

SECTION 704

Subsection (a) would be amended to specify that deposit copies are in the
custody of, rather than the property of, the United States Government. Title
would thus be left in the author and the Library of Congress' rights of utiliza-
tion and disposition limited to that of a bailee. Again, the intention is to limit
the use that may be made of expensive deposit copies.

Subsection (b) would be amended to drop the provision for the exchange or
transfer of deposit copies.

[H.R. 2223, 94th Cong., 1st sess.]

A BILL For the general revision of the Copyright Law, title 17 of the United States
Code, and for other purposes.

Be it enacted by the Senate and G(Iuse of Representatives of the United States
of Alwerica in Conogress aassembled,

TITLE I-GENERAL REVISION OF COPYRIGHT LAW
SEC. 101. Title 17 of the Unitedr States Code, entitled "Copyright", is hereby

amended in its entirety to read as follows:

TITLE 17--COPYRIGHTS
* * * * * *

§ 101. Definitions
As used in this title, the following terms and their yvariant forms mean the

following:
An "'anonymous work" is a work on the copies or phonorecords of which no

natural person is identified as author.
"Audiovisual works" are works that consist of a series of related images

which are intrinsically intended to be shown by the use of machines or
devices such as projectors, viewers, or electronic equipment, together with
accompanying sounds, if any, regardless of the nature of the material objects,
such as films or tapes, in which the works are embodied.

The "best edition" of a work is the edition, pjlblished in the United States
at any time before the date of deposit, that the Library of Congress deter-
mines to be most suitable for its purposes.

A person's "children" are his immediate offspring, whether legitimate or
or not, and any children legally adopted by him.
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A "collective work" is a work, such as a periodical issue, anthology, or
encyclopedia, in which a number of contributions, constituting separate and
independent works in themselves, are assembled into a collective whole.

A "compilation" is a work formed by the collection and assembling of
pre-existing materials or of data thatare selected, coordinated, or arranged
in such a way that the resulting work as a whole constitutes an original work
of authorship. The term "compilation" includes collective works.

A "Computer Program" is a work that consists of a series of instructions or
statements which are prepared in order to achicve a certain result, regardless
of the nature of the material object such as documents, punched cards, magne-
tic tapes or disks, or computer storage elements, in which the work is em-
bodied. A computer program can be a derivative work of a flow chart, and
either may be a derivative work of a Literary Work.

'Copies" are material objects, other than phonorecords, in which a work
is fixed by any method now known or later developed, and from which the
work can be perceived, reproduced, or otherwise communicated, either
directly or with the aid of a machine or device. The term "copies" includes
the material object, other than a phonorecord, in which the work is first
fixed.

"Copyright owner," with respect to any one of the exclusive rights com-
prised in a copyright, refers to the owner of that particular right.

A work is "created" when it is fixed in a copy or phonorecord for the
first time; where a work is prepared over a period of time, the portion of it
that has been fixed at any particular time constitutes the work as of that
time, and where the work has been prepared in different versions constitutes
a separate work.

A "data base" is a work which is a compilation expressed in a form intrin-
sically intended for use in conjunction with automatic systems capable of
storing, processing, retrieving or transferring information or in conjunction
with any similar device, machine or process.

A "derivative work" is a work based upon one or more prexisting works,
such as a translation, musical arrangement, dramatization, fictionalization,
motion picture version, sound recording, art reproduction, abridgement, con-
densation, or any other form in which a work may be recast, transformed, or
adapted. A work consisting of editorial revisions, annotations, elaborations,
or other modifications which, as a whole, represent an original work of
authorship, is a "derivative work."
"device," "machine," or "process" is one now known or later developed.

To "display" a work means to show a copy of it, either directly or by means
of a film, slide, television image, or any other device or process or, in the case
of a motion picture or other audiovisual work, to show individual images
nonsequentially.

A work is "fixed" in a tangible medium of expression when its embodiment
in a copy or phonorecord, by or under the authority of the author is non-
evanescent and sufficiently permanent or stable to permit it repeatedly to be
perceived, reproduced, or otherwise communicated fr a fperiod ef moere t-h

anstitey Ad*rta4ian. A work consisting of sounds, images, or both, that are
being transmitted, is "fixed" for purposes of this title if n fixation of the work
is being made simultaneously with its transmission.

The terms "including" and "such as" are illustrative and not limitative.
A "joint work" is a work prepared by two qr more authors with the Inten-

tion that their contributions be merged into inseparable or interdependent
parts of a unitary whole.

"Literary works" are works other than audiovisual works, * * *
A "search of a data base"is the examination or analysis of a data base by

a computer for particular information relevant to an inquiry, whether or not
the examination or analysis results in any display, copy or performance of all
or part of the data base, find whether or not the inquirer received it in the
same place or in separate places or at the same or at different times.

"Sound recordings" are works that result from the fixation of a series of
musical, spoken, or other sounds, but not including the sounds accompanying
a motion picture or other audio, isual work, regardless of the nature of the
niatE.;"' nhjects, such as disks, tapes, or other phonorecords, in which they
are embodied.
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"State" includes the District of Columbia and the Commonwealth of Puerto
Rico, and any territories to which this title is made applicable by an act of
Congress.

A "transfer of copyright ownership" is an assignment, mortgage, exclusive
license, or any other conveyance, alienation, or hypothecation of a copyright
or of any of the exclusive rights comprised in a copyright, whether or not it
is limited in time or p.ace of effect, but not including a nonexclusive license.

A "transmission program" is a body of material that, as an aggregate,
has been produced for the sole purpose of transmission to the public in
sequence and as a unit.

To "transmit" a performance or display is to communicate it by any device
or process whereby images or sounds are received beyond the place from
which they are sent.

The "United States," when used in a geographical sense, comprises the
several States, the District of Columbia and the Commonwealth of Puerto
Rico, and the organized territories under the jurisdiction of the United States
Government.

A "useful article" is an article having an intrinsic utilitarian function that
is not merely to portray the appearance of the article or to convey informa-
tion. An article that is normally a part of a useful article is considered a
"useful article."

The author's "widow" or "widoxwer" is the author's surviving spouse under
the law of his domicile at the time of his death, whether or not the spouse
has later remarried.

A "work of the United States Government" is a work prepared by an officer
or-employee of the United States Government as part of his official duties.

A "work made for hire" is:
,(1) a work prepared by an employee within the scope of his employ-

ment · or
(2) a work specially ordered or commissioned for use as a contribu-

tion to a collective work, as a part of a motion picture or other audio-
visual work, as a translation, as a supplementary work, as a compilation,
as an instructional text, as a test, as answer material for a test, as a
photographic or other portrait of one or more persons, or as an atlas, if
the parties expressly agree in a written Instrument signed by them that
the work shall be considered a work made for hire. A "supplementary
work" is a work prepared for publication as a secondary adjunct to a
work by another author for the purpose of introducing, concluding, il-
lustrating, explaining, revising, commenting upon, or assisting in the use
of the other work, such as forewords, afterwords, pictorial illustrations,
maps, charts, tables, editorial notes, musical arrangements, answer mate-
rial for tests, vibliographies, appendixes, and indexes. An "instructional
text" is a literary, pictorial, or graphic work prepared for publication
with the purpose of use in systematic instructional activities.

§ 102. Subject matter of copyright: In general
(a) Copyright protection subsists, in accordance with this title, in original

works of authorship fixed in any tangible medium of expression. now known or
later developed, from which they can be perceived, reproduced, or otherwise
communicated, either directly or with the aid of a machine or device. Works of
authorship include the following categories:

(1) literary works;
(2) musical works, including any accompanying words;
(3) dramatic works, including any accompanying music;
(4) pantomimes and choreographic works;
(5) pictorial, graphic, and sculptural works;
(6) motion pictures and other audiovisual works;
(7) sound recordings;
(8) data bases;
(9) computer programs.

(b), In no case does copyright protection for an original work of authorship
extent to any idea, pla.t, leedt ee sye eF .f epe.atie.. con-
cept, principle, or discovery, regardless of the form in which it is described, ex-
plained, illustrated, or embodied in such work.
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§ 106. Exclusive rights in copyrighted works
Subject to sections 107 through i17, the owner of copyright under this title

has the exclusive rights to do and to authorize any of the following:
(1) to reproduce the copyrighted work in copies or phonorecords;
(2) to prepare derivative works based upon the copyrighted work;
(3) to distribute copies or phonorecords of the copyrighted work to the

public by sale or other transfer of ownership, or by rental, lease, or lending;
(4) in the case of literary, musical, dramatic, and choreographic works,

pantomimes, motido pictures and otLer audiovisual works, to perform the
copyrighted work publicly;

(5) in the case of literary, musical, dramatic and choreographic works,
pantomimes, and pictorial, graphic, or sculptural works, including the indi-
vidual images of a motion picture or other audiovisual work, data bases,
anwl computer programs, to display the copyrighted work publicly.

(6) in the case of data base works, to perform a search of the copyrighted
work;

(7) in the case of data base and computer program works, to read into,
to store or reproduce for storage the wcork in automatic systems capable of
storing, processing, retrieving, or transferring information, or in any similar
device, machine or process.

§ 117. Scope of exclusive rights: Use in conjunction with computers and similar
F' information systems

Notw;ithstanding the provisions of sections 106 through 116, this title does not
afford to the owner of copyright in a work other thanl a data baU.-c (¢, a colrmuter
program any greater or lesser rights with r.spect to the use of the work in
conjunction with automatic systems capable or storing, processing, retrieving, or
transferring information, or in conjunction with any similar device, machine, or
process, than those afforded to works under the law, whether title 17 or the
common law or statutes of a State, in effect on December 31, 1976, as held
applicable and construed by a court in an action brought under this title.
§ 118. Scope of exclusive rights in computer programs

(a) Effect of obtaining possession of a copy of a computer program notwith-
standing the provisions subsections (a) and (b) of § 109; it is an, infringementt
of copyright for the possessor of a computer program to make a copy thereof by
reproducing it in a computcr unless authorized by the copyright owner.

(b) The copyright status of the result of the xcsccution of a program will be
that of a derivative work of the information (which, may be a progran) proc-
csscd or modified by the c.rcclting program andVW its ancillary programs.

(c) DEFINITIONS-As used in this section, and in Sections 101, 102, 106, and
117, the following terms and their variant forms mnean the following:

(1) A "computer" is any automatic system capable of storing, processing,
retrieving, or transferring information, or any similar device, machine or
process.

(2) A "flow chart" is an annotated graphical representation in which
symbols are used to reprcsent the selquence of operations int a program or a
proposed program.

§ 301 Pre-emption with respect to other laws
(a) On and after January 1, 1977, all rights in the nature of copyright in works

that come within the subject matter of copyright as specified by sections 102
and 103, whether created before or after that date and whether published or
unpublished, are governed exclusively by this title. Thereafter, no person is enti-
tled to copyright, literary property rights, or any equivalent legal or equitable
right in any such work under the common law or statutes of any State.

(b) Nothing in this title annuls or limits any rights or remedies under the
common law or statutes of any State with respect to:

(1) unpublished material that does not come within the subject matter of
copyright as specified by sections 102 and 103, including isorks of authorship
not fixed in any tangible medium of expression;

(2) any cause of action arising from undertakings commenced before
January 1, 197';

(3) activities violating rights that are not equivalent to any of the exclu-
sive rights within the general scope of copyright as specificd by section 100,

including breaches of contract, breaches of trust, violation of trade secrets,
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misappropriations, invasion of privacy, defamation, and deceptive trade prac-
tices such as passing off and false representation. The mere application of
copyright oLce to material a?td/or compliance zwith the deposit requirements
of this titl,, shall not be destructive of any such "not equivalenit" rights.

§ 407. Deposit of copies or phonorecords for Library of Congress
(a) Except as provided by subsection (c), the owner of copyright or of the

exclusive right of publication in a work published with notice of copyright in the
United States shall deposit, within three months after the date of such publica-
tion:

(1) two complete copies of the best edition; or
(2) if the work is a sound recording, two complete phonorecords of the

best edition, together with any printed.or other visually perceptiblematerial
published with sucli phonorecords.

This deposit is not a condition of copyright protection.
(b) The required copies or phonorecords shall 2e deposited in the Copyright

Office for the purp.ose of rejerci.- within *D-upese of :eferenee wit!in 'he 'brary
of Congress. The Register of Cop3 rights sh,ll, when requested by the depositor
and upon payment of the fee prescribed by section 708, issue a receipt for the
deposit.

(c) The Register of Copyrights may by regulation exempt any * * *
§ 516. Criminal offenses

(a) CRIMINAL INFRINGLEMENT.-Any person who infringes a copyright willfully
and for purposes of cunllnleri.al advantage or private financial gain shall be fined
not more than $2,500 or imprisoned not more than one year, or both, for the first
such offense, and shall be fined not more tllhn $10,000 or imprisoned not inore
than three years, or both, for any subseqnent offense, provided however, that any
person who infringes willfully and for purposes of commercial advantage or
private financial gain the copyright in a comltputcr program, data base, or sound
recording afforded by subsections (1) and (3) in section 106 or the copyright ill
a motion picture afforded by subsections (1), (3), and (4) in section 106 shall
be fined not more than $25,000 or imprisoned for not more than one year, or both,
for the first such offense and shall be fined not more than $50,000 or imprisoned
not more than two Sears, or both, for any subsequent offense. The criminal sane-
tions of this Subsection shalt be of no force and effcct as to any person who
provides the Governlmcnt with an infringinlg wcork or phonorecord, prorvided the
Government exercises its right under the provisions of 28 USC 1498.

Chapter 6.--IANTFACTURING REQUIREMENT AND IMPORTATION

Sec.
601. INnufac. ., importation, and public distribution of certain copies.
602. Infringing importation of copies or phonorecords.
603. Importation prohibitions: Enforcement and disposition of excluded articles.
§ 601. Manufacture, importation, an,: public distribution of certain copies

(a) Except as provided by subsection (b), the importation into or public dis-
tribution in the United States of copies of a work consisting preponderantly of
nondramatic literary material that is in the English language and is protected
under this title is prohibited unless the portions consisting of such material have
bleell ianufactured in the United States or Canada or wcere iwritt.n in the country
in which, they have been manufactured.

(b) The provisions of subsection, (a) do not apply:
(1) cohere, on the date when importation is sought or public distribution

in the United States is made, the author of any substantial part of such
material is neither a national nor a domiciliary of the United States or, if
he is a national of the United States, has been domiciled outside of the
United States for a continuous period of at least one year immediately preced-
ing that date; in the case of work made for hire, the exemption provided
by this clause does not apply unless a substantial part of the work was
prepared for an employer or other person who is not a national or domiciliary
of the United States or a domestic corporation ,or enterprise;

(2) where the Bureau of Customs is presented with an import state-
ment is3ued under the seal of the Copyright Office, in which case a total of
no more than two thousand copies of any one such work shall be allowed

57-786--76--pt. 3-54



2226

entry; the.import statement shall be issued upon request to the copyright
owner or to a person designated by him at the time of registration for the
work under section 408 or at any time theieafter;

(3) where importation is.sought under the authority or for the use, other
than in schools, of the government of the United States or of any State or
political subdivision of a State;

(4) where importation, for use and not for sale, is sought:
(A) by any person with respect to no more than one copy of any one

work at any one time;
(B) by any person arriving from abroad, vPth respect to copies form-

ing part of his personal baggage; or
* * * * * * *

§ 704. Retention and disposition of articles deposited in Copyright Office
(a) Upon their deposit in the Copyright Office under sections 407 and 408,

all copies, phonorecords, and identifying naterial, including those deposited in
ction with claims that have been refused registration, are -he property in the

ody of the United States Government.
b) In the case of published works, a'l copies, phonorecords, and identifying

material deposited are available to the Library of Congress for its collections
only 6e fer edehaf.e e ar ffsFeP Be any ether tibery. In the case of unpublished
works, the Library is entitled to select any deposits for its collections.

THE CONSUMER COMMIITTEE ON COPYRIGHT,
Potsdam, N.Y., October 15,1975.

Hon. ROBERT W. KASTENMEIER,
U.S. House of Representatives,
Rayburn House Office Building, Washington, D.C.

DEAR REPRESENTATIvE KASTENMIEIER: Very shortly you will begin your markup
hearings on the Copyright Revision Bill, II.R. 2223. Our committee, which
includes voters from your state, is a group of private citizens who have banded
together with a common cause to ensure that the Copyright Revision Bill's pri-
mary principle, to benefit society at large, is not lost to the interest of big business.

One observer on copyright stated the matter aptly in these terms: "For the
general good of the world, therefore, whatever valuable work has once been
created by the author, and issued out by him should be understood as no longer
in his power, but as belonging to the public; at the same time the author is
entitled to receive an adequate reward."

Past legislative history should give you the clearest proof that public benefit
is the true theory of our copyright laws. Twelve of the original thirteen states
passed copyright acts before the Federal Constitution was adopted. Nearly all
the titles of these acts were phrased in the term of the general welfare. The
Connecticut act was called, "An act for the encouragement of literature and
genius". New York passed "An act to promote literature". And, a Massachusetts
act said, "For the benefit of mankind".

The past America:: copyright scheme shows a paradox implicit in all copy-
right protection. Creations of the inind are peculiarly a man's own, yet in the
public interest they must be taken away after publication, with proper rewards
to the author, to encourage him to create more works of art for the public.

The question you should ask yourself is, does H.R. 2223 follow this tradition?
It is our committee's view that this bill does not. The primary purpose of this
bill is to ensure the continuing monopolization of the copyright field by a few
giant corporations. Bill H.R. 2223, because of present industry trade practices,
takes man's creations after publications, with little guarantee for any rewards,
and gives them to the large copyright conglomerates. These conglomerates, in
turn, keep them from the public, until their price is mnet.

Bill H.R. 2223 will also give the conglomerate these rights for life + 50 years
of the author or creator. It should be pointed out that the first English copy-
right was for a period of 14 years (The Statute of Anne, 1709). As the copyright
cartel grew, the number of years of copyright duration also increased. The reason
for longer copyright duration has decreased. In 1909, the term was set at 28 +
2, years. The methods for exposure of new books, sheet music, and records were
then very crude; it took a long time for recognition of a work, with an equal
length of time to distribute it nationally.
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Now in 1975, when an author can obtain recognition almost immediately thru
radio and television, andi-national distribution iiistantly, the value of copyrighted
works have diminished sooner. Yet, the copyright durationi'has increased. Why??
The answer is simple; the copyright cartel realizsce the importance of control.
If you can keep older music, books, movies, records, etc. from the public, you
can force them to pay more for fiewer ones. In addition, if demand warrants it,
you can also with the same control, then demand them to pay the same increased
price for the older ones. This obviously does not benefit society. The term of
copyright must be shortened, not lengthened.

The term of copyright should be for only 25 years, with an a litional renuity
period of 25 years. This renewable period should only be rene6ible personally
by an author, writer, or performer. No copyright registered to any corporation
should be able to be renewed. Such renewables never really help tthe intended
author, but merely enable themt to maintain their control. The loss of this control
,might bring competition which cannot bc totcrated by the copyright cartel. Such
fear of loss of control can be proved by the enormous efforts that have been
made to extend the life of expiring copyrights of 1909-1919. Because of the
extension of these copyrights, the public has been denied access to over 100,000
copyrights which should now be in public domain.

We sincerely hope that you will consider shortening the period of copyright.
W'e are afraid that from life +50 years. they will have, it increased to life +100
years, then life +150 years and so on.

'Finally, our last request is that you must eliminate the copyright royalty on
cable television. T.V. and radio have always been free to the public. Why should
people, who just because of their location, be forced to pay a tax on their T.V.
viewing? There will be no benefit to the public derived from cable T.V. royalties.
Only the copyright cartel will benefit. The public will pay! Consider what the
added cost might be to the consumer .in dollars and cents. Not only with the
present rates, but the rates in the future as they might be raised (without the
necessity of Congress' will) by the copyright tribunal. This cost might drive
people away from cable T.V., thus possibly depriving their children of educational
shows unavailable in their local areas. If just one child in Americn is deprived
of this modern miracle, in order that a few corporations may profit, the cost
would be unbearable. Your vote for cable T.V. copyrights will mean that some
chdldren might be denied an, equal chance of education because of their parent's
income.

We have enclosed additional information and charts which should dramatize
our points. Thank you for considering our ideas.

Respectfully yours,
GLORIA J. NARE, Chairman.

CouNcIL OF AFL-CIO UNIOxs FOR PROFESSIONAL EMIPLOYEES,
Washington, D.C., October 31, 1975.

Hon. ROBERT W. KIASTENMEIER,
U.S. Hozuse of Representatives,
1Vashington, D.C.

DEAR CONGRESSMAN RASTENMEIER: This Council, which comprises 20 national
unions representing more than one million men and women engaged in various
professions, is deeply interested in the Judiciary Committee's efforts to revise our
nation's copyright laws,

Revision is long overdue. MIajor changes in technology have rendered present
law obsolete in many instances, and, in some cases, harmful to the goal of pro-
moting the arts and sciences which vas set forth in our Constitution.

We are greatly concerned that HI.R. 2223; the revision bill that is now before
your committee, fails to consider technological changes that have drastically af-
fected the performing arts professions and have threatened the economic environ-
ment of the performing artist.

The writer and composer, under present law, are protected from those who
would unscrupulously take their work, convert It to their own use and exploit it
for profit. But the performer whose work is "imprinted" on a sound recording Is
given no such consideration. The recorded artistry of the American performer
has become the basic staple of programming by commercial radio stations, back-
ground music services and jukebox operators. And yet, no money is paid by these
exploiters to the performing artists who made all of this recorded programming
possible.
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The overwhelming majority of these creative, highly skilled performers, are'
unknown to the general public and do not even enjoy- a moderate income fromt
their piofessions. They are the nameless musicians that comprise America's
symphony orchestrqs;, they are the faceless voices that accompany the well
known stars; they are the instrumentalists who make possible the special sounds.
that make American popular music so popular around the world. They pursue rtc-
cupations as singers, musicians and actors that are among the lowest paid and.
most highly uilemployed in our country. The Congress has recognized this fact
aind has devised grant programs to aid people in these arts occupations. In light
of this, it is difficult to understand why the Congress would aant to continuue
protecting the multi-billion dollar broadcast industry from the necebsit) uf pa -
ing these people for the profitable use of their work.

H.R. 2223, as it now stands, would protect ., , writer from those who would
exploit his published work; it would protect the a, mposer in a similar manner..
It would insure that the broadcasters receivepaymes,. from cable operators who.
convert over-the-air broadcasLts to their own use and pr, ' . It would protect the-
publisher from the indiscriminant photocopying or Xeroxins if publications. Bat
it would do nothing to provide America's performers with the right to collect
even the smallest amount of remuneration from the exploitation of their recorded.
performances.

This Council considers this to be a fatal omission and, unless corrected, a seri-
ous subversion of the quest for true copyright reform. Along with the AFL-CIO
we have urged your Committee to correct this oversight. Unless appropriate
recognition is accorded the artists who create sound recordings by inclusion of a
performance royalty, this Council cannot, in good conscience, support Il.R. 2223.

Nearly every major country of the western world recognizes the creativity
inherent in a performance and the need to provide performing artists with some
compensation for the commercial use of their recorded performalnces. It is time
the U.S. brought its laws up to date and in step with the rest of the modern
world.

We are aware, of course, that some have expressed concern that broadcaster
opposition to pa. ment of performance royalties might slow passage of copyright
revision legislation. Some legislators have even expressed fear of broadcaster
retribution.

These fears should be viewed in perspective.
Tlhe broadcasters have a variety of other legislative objectives in this Congress

and in the copyright legislation before you. Indeed, they rightfully are seeking
royalty payments to themselves M hen their programs are picked up and retrans-
mitted for profit by cable operators. H.R. 2223 grants them such a royalty. We
respectfully suggest that if royalties are to be paid to broadcasters by cable
operators under such conditions then they should also be paid by the broadcasters
when' they "pick up" and exploit recorded programs created by recording com-
panies and artists not employed by the broadcaster. The principle is the same.
Those who use another's creati e work for profit should help sustain and en-
courage the creator by payment of some remuneration.

At present, the American recording industry and the many fine artists it em-
ploys are supported by the average purchaser of records from the local record
store. The massive broadcasting jukebox and background music industries con-
tribute almost nothing to sustain and encourage this creative source. This, we
contend, is unjust to the artists and forces an unfair burden on the record con-
sumer.

Fortunately. H.R. 5345, authored by Representative Danielson and co-spon-
sored by 20 other members of the HIouse, offers the desired copyright protection
and encouragement for the performer.

We suggest that the provisions of this bill ble made a part of any legislation that
would seek to qualify as a serious modernization and reform of our copyright
laws.

Trhe principles embodied In these provisions are endorsed by the National En-
dowment for the Arts, the AFICIO. the Recording Industry Association of
Anierica, the Section on Patent, Trademark and Copyright Law of the American
Bar Association, the U.S. Register of Copyrights, the Associated Councils of the
Arts, which comprises the various state and local arts councils, and numerous
artists and authorities on America's performing arts.

We respectfully urge that you use your good offices to Insure4hat the needs
of America's performing arts and artists are given their rightful place in any
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revislon of the nation's law governing copyright that 3 Jur committee may pro-
pose.

We look forward to learning your views on-this most serious matter.
Sincerely yours,

.TACK GOLODNER,
Executive Secretary.

P.S.-The enclosures should answer any questions concerning performance
royalty and this Council. If not, we would be happy to respond to any queries
from your office.

J. G.
LIST OF OFFICERS

COUNCIL OF AFL-CIO UNIONS FOR PROFESSIONAL EMPLOYEES

President: Albert Shanker, President. American Federation ofTencllers.
General vice president: Hal C. Davis, President, American Federation of

Musicians.
Trcalsurer: Rodney Bower, President, International Federation of Professional

and Technical Engineers.

AFFILIATES OF THE COUNCIL OF AFL-CIO UNIONS FOR PROFESSIONAT. EM:PLOYEI:R

Actors Equity Association.
American Federation of 'Musicians,
American Federation of Teachers.
American Federation of Television and Radio Artists.
American Guild of Musical Artists.
Brotherhood of Railway, Airline and Steamship Clerks.
Communications Workers of America.
Insurance Workers International Union.
International Alliance of Theatrical Stage Employees and Moving Picture

Machine Operators.
International Brotherhood of Electrical WVorkers.
International Federation of Professional and Tecllnical Engineers.
International Union of Electrical, Radio and MIachine Workers.
International Union of Operating Engineers.
National Association of Broadcast Employees and Techllicians.
Oil, Chemical and Atomic Workers International Union.
Office and Professional Employees International Union.
Retail Clerks International Association.
Seafarers International Uni'on.
Service Employees International Union.
Screen Actors Guild.

PERFORMANCE ROYALqTY LEGISLATION

Not many years ago, radio stations and the radio networks were excellent
sources of employment for America's performing artists. Networks had their own
orchestras. Local stations gave local talent job opportunities.

Today, the networks and the stations use recorded music instead of live
musicians and bsL..rs. On the average, ,75% of all commercial radio program-
ming is devoted to recorded music.

Every time a recording is played over the air, the composer and the pullishller
of tlhe music get paid because present copyrigllt law requirec that the users of
their work pay a performance royalty. Unfortunately, the artists who bring the
composer s mlusic to life mand add their individual interpretation tiat often makes
the difference between a "lhit" and a "flolp", get no such royalty. Nor does the
recording company which, like the publisher of a book, produces and manufic-
tures the work. Like the composers and the publishers,, these artists and pro-
ducers can only receive such royalties if copyright law provides for it.

For this reason legislation Las been ilitroduced, in this Congress that would
require those who use sound recordings for their profit to compensate performers
and record companies by the payment of royalties. Half of the royalties would.
go to the performing artists and half to the recording cnipanies. All of thel
performers would sharo in their half equally so that the mass of recording
artists who are largely unknown instrumentalists and. accompanying vocalists
will receive meaningful compensation.
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The performance royalty principle embodied In this legislation is strongly
supported by the National Endowment for the Arts, the U.S. Register of Copy-
right, the AFL-CIO, the Recording Industry Association of America, the Ameri-
can Federation of Musicians, the American Federation of Television and Radio
Artists, Actors Equity Association, the Associated Councils of the Arts (which
comprises the State and community arts councils), the Section on, Patent,
Trademark and Copyright Law of the American Bar Association and the Council
of AFL-CIO Unions for Professional Employees.

Senator Hugh Scott, a primary sponsor of this legislation in the Senate,
summed up the raison d'etre for the measure when he said, "The real issue to ume
is whether or not a person who uses his creative talents to produce music should
be entitled to compensation from someone who takes the music and makes a proait
from it".

Supporters of this legislation believe it is unfair that an individual orga-
nization or industry can lawfully take the creative work of others and without
compensating them, exploit that work for their own gain. Artists and record-
ing companies make records for the enjoyment of the general public-not to make
profits 'or commercial broadcasters. But, under present law, it is the average
citizen who purchases a. record from the store who supports the many artists
and retording companies that provide us with the bulk of our music. The
broadca 3ters and others contribute relatively little.

The broadcasters allege that they do contribute by popularizing particular
recordings. But who is to say whether the use of recordings by Elton John or the
Boston Symphony is benefitting the artistb popularity or that of the broadcast
station ;? It is a common practice of many stations to ascertain from local stores
what records are selling well and then play them in order to attract more
listeners. Obtiously, their purpose is not to popularize a record or an artist but
rather to ride the coattails of already popular recordings in hopes that their use
will improve the stations' audience and justify high advertising rates.

It is now possible for people to tape recorded music off the air. As this prac-
tice becomes more prevalent, the use of recordings by broadcasters could
actually curtail record sales.

The myth that broadcasters are assisting America's artists and record com-
panies is just that-a myth. There are other fantasies being conjured by op-
ponents of performance royalty legislation. Primarily, they relate to the con-
stitutionality of the proposed legislation and its economic impact on the broad-
cast industry. We think the following dispels these myths:
I. There Can Be No "Constitutional Doubt" That the Production of a Soundt

Recording Is a Creative Activity Deserving of Copyright Protection.
1. Copyright Protection Covers Wide Variety of Creative or Intcllcctuat

Efforts.-Copyright protection has never been limited to the "Writings" of
"Authors" in the literal words of the Constitution. To the contrary, Congress
has granted a copyright to a wide variety of works embodying creative or in-
.tellectual effort, including such "Writings" as musical compositions, maps,
works of, art, drawings or plastic works of a scientific or technical character,
photographs, motion pictures, prinLd and pictorial illustrations, merchandise
labels, and so on.

2. Constitutionality of Copyright for Sound Recordings Upheld.-Both Congress
and the Courts have recognized that sound recordings may be granted copy-
right protection under the Constitution. In the Anti-piracy Act of 1971, where
Congress conferred limited copyright protection upon soufid recordi.lgs, the
Senate Judiciary Committee concluded that "sound recordings are clearly within
the scope of 'writings of an author' capable of protection under the Constitution."
S. Rep. No. 92-72, 92d Cong., 1st Sess., pp. 4-5. The Committee rejected the
constitutional objection once again only last year. S. Rep. No. 9.-983, 93d
Cong;, 2d Sess., pp. 139-40.

The Courts have expressly upheld the constitutionality of legislation ac-
cording copyright protection to sound recordings. In Capitol Records, Inv. v.
JMercury Records Corp., 221 F.2d 056, 657 (2d Cir. 1955), the Court said that
"there can be no doubt that, under the Constitution, Congress could give to one
who performs a .. musical composition tLe exclusive right to make'and vend
phonograph records of that rendition."

In Shaab v. Kliendienpt, 345 F. Supp. 589, 590 (D.D.C. 1972), a three-judge
federal" Court likewise concluded that the activities of sound recording firms
"satisfy the requirements of authorship found' in the copyright clause...." The
United States Supreme Court, too, has indicated that the copyright clause can
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extend to "recordings of artistic performances." Goldstein v. California, 412 U.S.
546, 562 (1973).

1Finally, the Copyright Office has advised that it is within Congress' consti-
tutional power to grant copyright protection to sound recordings.

3. Creativity in Pr6ductioni of Sound Recording.-Performers and record
companies engage in creative activity when they use their artistic skills, talents,
instruments and engineering to produce and record a unique arrangement and
performance of a musical composition. The Senate Judiciary Committee has
fouLd creative copyrightable elements in the "performer whose performance
is captured and . .. the record producer responsible for setting up the recording
session and electronically processing the sound and compiling and editing them
to make the final sound recording." S. Rep. No. 92-72, 92d Cong., 1st Sess., pp. 4-5.
II. Equitable and Econonic.Foactors Overwhelmingly "Support a Performance

Right for Sound Recordings.
1. Sound Recordings Account for Three-Fourths of Radio Programming.-The

basic staple of radio programming is recorded music. The Senate Judiciary Conl-
mittee has determined that 75 percent of commercially available time is u',ed
to play sound recordings. Thus, recorded music accounts for roughly three-
quarters of stations' advertising revenues-or about $900 million annually.
Yet sbroadcasters-w-ho must pay for all their other types of prugramming-Ipay
nothing to performers or record companies for the prime prugraminming material
they use to secure their audiences, revenues and equity values.

2. Recordings Have Replaccd "Livc" Performnancs.-Broadcasters used to
pay for "live" performers, but these artists have actually been replaced by their
own recordings. It is inequitable for these recorded performances to be bru,ol-
cast for profit without any paymen' being made to the performers.

3. Composers and Publishers Receive P'erformance Royaltics.--Under the ex-
isting Copyright Law, broadcasters pay the composer and publisher of the song
that is played over the air in a sound recording. But the performers and record
company whose artistry and skill brought that composition to life in a recorded
performance, and whose creative contribution is at least equal to, if not greater
than, that of the composer, are paid nothing.

4. No "Frec Ride" for Record Companies.-The record companies do not get
a "free ride" from broadcasters. Record companies purchase over $32. million
of advertising time from radio stations annually-about three times the total
projected performance royalties under the bill. Further, almost two-thirds of
the records played are "oldies" that enjoy few current sales, if any. Record
companies and performers derive little benefit from such airplay, but there
recorded performances draw massive listening audiences for broadcasters and,
in turn, advertising revenues for the stations.

5. Broadcasting Industry Very Profitable.-The broadcasting industry is ex-
ceedingly healthy. Between 1967 and 1973 (the last year for which data are
available), the pre-tax profits of radio stations rose 39 percent, and advertising
revenues rose 61 percent.1

6. Royalt' Fees Are Very Modest.-The proposed performance royalty fee is
not iburdensome. About one-third of the nation's radio stations would pay CSC
per tday. Another third would pay V2.05 per day. The remaining third of the
stations-large stations with more than $200,000 in annual advertising revenues
-- would make a modest payment of one percent of net advertising revenues.
Thus, even a station earning revenues of $1 million annually would pay only
$27.40 daily. or $1.14 per hour to compensate the performers, musicians and
record companies for the exploitation of their creative efforts. Clearly, the per-
formance royalties are fair and reasonable, particularly in light of the immense
advertising revenues that recorded music produces.

The rate schedule is as follows:
Revenues Annual Fee

Mlore than $200,000 -- 1---------_---__ 1 percent of net advertising revenues.
$100,000-$200,000 .-................__ $750.000.
$25,000-$100,000 ----------------..--- $250.00.
$25,000 and under -------.----------- None:

Further, all-news stations or others which do not rely heavily on recorded
music would pay only a pro rata share of the performance royalty percentage.

I See attached article from Broadcast'ng Magazine for more recent data.
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7. Performance Royalty Consistent with. Cable TV Royalties.--,he principle
Underlying the bill 2 is identical to that supported by the broadcasters in the
general revision bill. Broadcasters assert that cable systems should'be required
'to pay the broadcaster and copyright owners when cable TV picks up the broad-
casters' over-the-air signal. In directly parallel fashion, broadcasters should
be required to pay the creators of sound recordings ;;hen broadcasters use that
.programminhg material for their profit.

8 Performance Royalty Rtcoognized Abroad.-The principle of the bill is not
at all radical. Almost all other Western nations require the payment of per-
formance royalties to performers and recording companies. Some of these foreign
.payments are currently denied to U.S. artists and companies because our country
offers no reciprocal right. The primary reason that the principle has not been
established here is that the last revisioL of the copyright laws took place in 1909,

'long before sound recordings became a significant source of programming ma-
terial for commercial exploitation by broadcasters and others.

[From Broadcasting, Sept. 1, 1975.1

RADIO 1975: BIGGEST YEAR IN THE JMAKING

National radio business has taken off this year as in no other of recei.t memory.
The radio networks are virtually sold out in key day parts and sed.m certain

to make this their best sales year in more than two decades-collectiv ely almost
for sure, and in some cases individually.

National spot radio is more erratic but according to most accounts is running
ahead of last year's pace by at least two or three percentage points and perhaps
by several-either way, by enough to fhake a record.

The status of local business is less clear. In some markets it's ahead of 1974
levels and in some it's behind, depending on several factors including the
aggressiveness of local sales staffs and the extent of the recession's local impact.
Generally, observers tend to think 1975 local sales will rise in total-which would
mean another ljew record there, too-but that the old pattern of almost automatic
annual 6%--% increases will not hold up in soine markets.

Network business, where much of the excitement used to be in pretelevision
days, has of course dwindled to small potatoes by comparison with national
spot and local. In '973, the latest year for which FCC figures are available for
all three components, network billings totaled $59.4 million: national spot came
to $382.8 million and local reached $1.2 billion.

But hlthough network is now the smallest component of radio business, lately
it has become the liveliest. "Super," one network head said last week. "Un-
believable," said another. Both were talking about sales this year. Some talked
of being almost sold out for long periods of the day. Others, though obviously
elated avoided the "sold-out" term as a matter of principle-or of superstition:
As one put it, "There's always a spot at 2 o'clock in the morning-orisome time-
that ybu can sell to someone out there."

The best estimates available suggest that for the first seven months of 1975
national network sales in total-for ABC Radio's four networks and the CBS,
'Mutual and NBC Radio networks-exceeded the comparable 1974 periods by
somewhere between 20'ic and 30%. Looking at it another way, C. Edward
Little, president of 'Mutual, estimated that if total network billings merely
match 1974 monthly totals for the rest of 1975, the year will still come out
12%-15% ahead of last year.

Nobody apparently expects the rest of 1975 to fall back and merely keep
stride with the last half of 1974. Even if it did, authorities figure network
radio would still have its best year since 1972, one of the best network radio
years in recent history. And if gains maintain anything approaching the 20o%-
30% upside rate of tile first seven months, 1975 should be network radio's best
since 1954, when FCC put network billings at $78.9 million. That, incidentally,
is more than double what they were in .the bottoming-out years of 1959-60.

While the radio networks agree their business is on the upswing, station
reps and other sales officials offer differing assessments of spot radio 'sales.

Mostly they say sales are up, but they disagree as to how much. "The busi-
ness is just pouring in," ,according to the head of one major-market station
.group. A stationx rep with both large and rnld~dl-slized markets on his list

' H.R. 5345.
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estimated his 1975 sales were up 27/o as of Sept. 1 but said much of that
gain was in larger markets. He also said spot sales "went into a funk a couple
of weeks ago" but that he assumed they would perk up.

Another leading rep with both large and medium-sized markets reported
his business up "but not booming," and thought he would wind up about 3%
ahead of 1974-thanks more to regional and rep-network business, he said,

.than to gains from strictly national accounts. He, too, agreed business was
better for large markets than for small. "Some of the guys in small markets
are getting killed," another said.

Still other sources estimated that spot business for the first half was 36%
to 8%o ahead of the 1974 first half-which wasn't great in the opening months
but strengthened in April, IMay and June. Thus, some sources' estimates of
10%o to 12% gains this past June were interpreted as reflecting solid midyear'
strength this year, though some reps challenged the 10%o-12% estimate for
June gains.

What the reps did not disagree on was the resurgence in network radio
business. "It's fantastic," said one rep, using the sort of adjectives network
officials themselves are using.

"Sensational" was ABC Radio President Harold L. Neal Jr.'s word. "We're
going to have a good year," he said, crediting all divisions-AMI, FMI and the
four ABC Radio networks--with contributing to that result. Edward F. Mc-
-Laughlin, president of the ABC Radio Network, said this year's fourth quarter
,will be the fifth consecutive record quarter for the network, and that "we're look-
ing for 1976 to outperform 1975." Commercial availabilities, according to Mr.
Neal. "are very, very tight" on all four ABC Radio networks.

Sam Cook Digges, president of CBS Radio, predicted 1975 would be the
:best for his division since 1970--when, he noted, not only did broadcasters still'
have cigarette advertising but the CBS Radio netvork also had Arthur Godfrey
,Showo, an exceptionally heavily sold daily program. George J. Arkedis, vice
president and general manager of the CBS Radio network. reported-with
obvious pleasure-that time was running -out: "Advertiser investment on the
CBS Radio network has 'almost exhausted our commercial inventory from
6 a.m. to 6 p.m. during all of August and September," be asserted.

Mutual Broadcasting System's President Little said 1974 was "the biggest
calendar year 'Mutual has had since the beginning of television, the best since
around 1949"-and that sales this year will exceed 1974's by close to 401%.
Th'at growtb, he said, will reflect sales gains both for Mutual, which with 679'
affiliates bills itself as the world's largest network, and for its subsidiary MIutual
Black Network, with 97 affiliates.

Jack G. Thayer, president of NBC Radio, said the NBC Radio network's
sales this year will rival those of 1972, a high spot in recent history. "We're-
ahead of budget," he added. Ms. ,Marion Stephenson, vice president and general
manager of the radio network. called 1975 "one of our better sales years."

IMr. Thayer and colleagues have been in the throes of getting a second net-
work-the NBC News Information Service-off and running, which presumably
has diverted some concentration and caused soine dislocation in the sales efforts
,of NBC-owned stations and converted to the all-news service. Business at those
stations, he said, is "fair, not sensational," but improving. As for sales on the
all-news NIS network, Mr. Thayer said, "We're gearing up for an Oct. 1
start on selling." Since NIS started last June 18. he said, "we've had some business
but it's been the over-the-transoml type" as officials have concentrated on
"getting the ·product.in shape." He said the service currently has 55 stations
:signed, with 48 of them already on line.

·lhe 1975 upsurge in radio business is credited to a variety of ftetors, and in
fact; some officials think it harder to explain why business hasn't been booming
'all along.

Among the more commonly cited comeback causes are growing use by retail
.accounts at both national and local levels, plus the instant measurability
of sales results by retail accounts; increasing availability of co-op funds and
stepped-up efforts to make co-op an ever larger source of radio dollars, and'
both long-term and short-term sales development work by networks, repq,
individual broadcasters and trade assoclationis. As summarized by ABC Radio's
Mr. Neal, who- also is clhalimdn of the Rhadio Advertising Bureau, "a lot of
things are paying off at the same time."

The recession also gets a share of the credit. Advertisers' procculpation
,with. economy and more insistent demands for media values led' many into,
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radio for the first time or, on a heavier scale than before (for a partial list
of "new" advertisers, see pige 22). To advance this trend, radio's special
'alues during hard times were promoted widely in a "Radio: Adfidtion Fighter"
on-air campaign, led by RAB, which at its peak earlier this year was on an
estimated 2,000 radio stations- and which now, as the recession shows signs
of fading, is being recast to emphasize the continued importance of the "ad-
fiation fighter" in reaching ccasumers as the economy turns around.

"In any case," said ABC Radio's Mr. Neal, "there's a lot of momentum going
now. I just hope it continues in 1976-and I think it will; we're predicting
it will."

Almost everyone is.
BEHIND THE BOOM

Success in signing up advertisers they hadn't had before is part of the radio
networks' 1975 boom. In the lists that follow, each .network enumerated adver-
tibers that were new to it in 1975, "new" in each case meaning advertisers which
had not been on that particular network in the past two -to three years.

ABC Radio.-AMF IUc.'s Hricy-Davidson motorcycles; Allstate insurance;
Ajay sporting goods; Axitricau 'Home Products; Denorex shampoo; Banfi Wines
Corp's Riunite wines; Chattem Drug & Chemical's Sun in Hair Lightener;
Chesebrough-Ponds' Hemoir-aid, Bath 'n' Splash, Bath Oil Beads and other
products; Del Monte green 'beans; Daraflame fireplace log>; Discwasher record
cleaner; General Electric small appliances; Georgih.-Paciic building products;
Jimmy Dean pMeat Co.; Michelin Tire Corp.; National Potato -Promotion Board;
Pennzoil's Penreco Gumout carburetor cleaner; Pi'lsbury's Figurines; Schenley's
Stock vermouth; Schick razors; Scott lawn products; Sears' men's jeans, lawn-
mowers, shirts and slacks; Singer sewing machines; Standard. Brands' Curtiss
o3..by Ruth and Butterfingers candy and Planters peanuts; Volkswagen Rabbit;

lN arner-Lanibert's Dynamints, Rolaids and Cool-Ray smu glasses; Yamaha Inter-
national Corp.'s stereo/hi fi and guitars; Yardley of London cosmetics and
fragrances.-

CBS Radio.-Allis-Chalmers Corp; Allstate Insurance; AT&T; Borden's Kava
coffee; British Leyland Motors; Certain-Teed Products Corp.; Control Data
Corp.; Jimmy Dean Meats; A.B. Dick Co.; Emery Air Freight; Fedders Corp.;
General Foods' Sanka; John Hancock insurance; Heublein Co.; S.S. Kresge's
K-Mart stores; Michelin tires; Midas International Corp.; National BankAmeri-
card; National Pork Producers Council; Jean Pqtou Inc.; Red Wing Shoe Co.;
Rich Products Inc.; Scott lawn products; Sichel Blue Nun Wine Co.; Standard
Brands' Planters peanuts; Western Union; Warner-Lambert's Rolaids.

Mittual.-Ace Hardware; Anheuser-Busch's Michelob beer; Armour-Dial's
Armour hot dogs and Dial soap; American Home Products' Denorex shampoo,
,Quiet World and Dristan; Ballantine Books; Borden's Kava coffee; Conwood
Corp.; Chesebrough-Ponds; Dodge cars; Florida Citrus Commission; General
Electric; Goodyear Tire & Rubber; Creyhound package express; John Hancock
insurance; K-Mart stores; Kelly-Splingfield tires; La Choy Foods; Life Savers
Inc.; Menley James' ARMI allergy relief medicine; Pennzoil's Gumout carburetor
cleaner; Pillsbury Co.; Quality Courts motels; Ramada Inns motels; Schenley's
Dubonnet and Mateus wines; Scott lawn products; Singer sewing machines;
Standard Brands' Planters peanuts; Sterling Drug's new Bayer aspirin products
and its Lehn & Fink dl ison's Wet Ones towelettes; Warner-Lambert's Rolaids,
Dynamints and American Chicle products; Western Union Mailgrams; Winne-
bago campers.

NBC Radio.-Allis-Chalmers Corp.; American Laundry Machinery; Beklns mov-
ing and storage; British Leyland Motors; Ce:tain-Teed Products Corp.; A.B. Dick
Co.; Eaton Corp.; Exxon; Ford Tractor; Fedders central air conditioning; Hartz
Mountain pet products; Jimmy Dean meats; S.S. Kresge Co.; Michelin tires;
Midas Mufflers; Miles One-a-Day vitamins; Macklenburg-Duncan hardware
group; National Bowling Council; Oxford Industries apparel; Penr.zoll's Gumout
carburetor cleaner; Scott lawn products; Sears lawnmowers; Western Union;
Winnebago Industries.

WHAT'S PAST

Regardless of the shape in which radio finishes 1975, 1974 was a pretty good
year for radio stations. According to the National Association of Broadcasters, in
figures released last week, the "typical" radio station (both AM's and FM's)
reportea a 7.6% increase in revenues for 1974 over 1973. For the "typical" FM
station, the revenue increase was nearly three times that figure--22.2%.. But
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the same FM operation was operating at a net loss of $2,200 in 1974. That was a
$3,100 improvement over 1973's performance, and NAB says the upward trend
could mean that in 1975, the typical FM could break even for the first time.
Profits for the typical radio station were up 4.1% over 1973, although the NAB
noted that the typical stations profit margin was 5.4%, continuing a decline for
that category begun in 1969. The AMI-FM'I figures were derived from 1,754 re-
sponses to an annual questionnaire; the FM-only data came from 320 stations.
The complete figures:

Typical radio station T!lpical fM' e .ly

Percent Percent
1974 1973 change 1974 1973 change

Total time sales ........................... $187; 100 $175,100 6.9 $124,700 $101,600 2',
from:

Network compensation .................... 0 0 .......... 0 . 0 0
National and regional spot ........ 18,300 18,200 .5 5,600 4,700 19.1
Local advertising .............. 168.800 156,900 7.6 119,100 96,906 22.9

Total broadcast revenue ............ 184,300 171,300 7.6 122,300 100;100 2L.2
Total broadcast expense -.... .. 174, 300 161,70 7.8 124,500 105,400 18.1

from:
Technical ....-....-...... 12,700 12,100 5.0 9,30C 8,700 6.9
Program ... 5................... 51,900 48,000 8.1 38,000 32,500 16.9
Selling ..-.................. 35,100 30,700 14. 3 28,800 21,400 34.6
General and administrative 7........... 74,600 70,900 5.2 48,400 42,800 13.1

Profit(before Federal tax) ........................ 10,000 9,600 4.1 (2,200) (5,3C0) ..........

Profit margin (percent) . -...............-.... 5.42 5.58 -.3 (1.83) (5.25) .......

Selected expense items:
Total salaries ...................... 92,000 $85,200 8.0 $60,400 $50,200 20. 3
Cost of outside news service ...... . 4,400 3,900 12.8 3,300 1,300 153.8
Depreciation and amortization ................ 9,400 8,400 11.9 10,000 9,200 8.7
Music license fees ............. . 5,400 4,700 14.9 2,700 1.900 42.1

MAGAZINrE PUBLIStIERS ASSOCIATION, INc.,
Neto Yorlk, N.Y., October 31, 1975.

Re Copyright Law Revision-H.R. 2223.
Hon. PETER W. RODINO,
Chairman, Committee on the Judiciary,
Hlousc of Reprcsentativc8s,
Washington, D.C.

DE.R CONORESSMAN RODINO: The Magazine Publishers Association, Inc. (MPA)
w'ishes, to avail itself of the opportunity to submit a written statement presenting
its views and suggestions with respect to the above Copyright Law Revision
13i11-H.R. 2223 which is now under consideration by the Subcommittee on
Courts, Civil Liberties, and the Administration of Justice.

MPA is a national trade association founded in 1919. It is composed of more
than 125 individual companies which publish more than 450 periodicals appearing
in varying degrees of frequency, such as on a monthly, bi-monthly, weekly, or
bi-weekly basis. In virtually all instances these periodicals are statutorily copy-
righted and are distributed nationally throughout the United States. More than
3 billion copies of periodicals published by MPA member companies are sold
annually.

The -interests of the MPA and its publisher members are inextricably bound
with matters affecting rights, including copyrights, in literary material. Repre-
sentatives of MIPA have previously appeared before the Committee in person
and have submitted position statements at various stages of the Copyright Revi-
sion Lezislation.

The MPA through the instrumentality of its Legal Affairs Committee has
studied and is prepared to comment on certain of the provisions of the Revision
"insofar as they either relate to or affect periodicals." Other important parts of
the Revision not relating to periodicals, such as the provisions relating to musical
works, motion pictures, sound recordings, cable television etc. will not be covered
in this statement.

Sec. 106 sets forth the five fundamental rights that the Revision gives to the
copyright owners: the exclusive rights of (1) reproduction, (2) adaptation, (3)
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publication, (4) performance, and (5) display, which together constitute the
so-called "bundle of Rights". The next eleven Sections provide various limita-
·tions, qualifications, andsexemptions of these rights.

Sec. .l07 ~gves-the judicial doctrine of "fair use" statutory recognition for the
first time. Rather than attempting a definition of "fair use", this Section makes
.specific mention of four factors--(1) the purpose and character of the use, (2)
the nature of the copyrighted work, (3) the amount and substantiality of the
portion used in relation to the copyrighted work as a whole, and (4) the effect
of the use upon the potential market for or value of the copyrighted work-to-be
included in the factors to be considered in judicial determinations.

Sec. 108 deals with the question of reproduction by libraries and archives. It
authorizes the making of one copy "of no more than one article or other contribu-
tion to a copyrighted collection or periodical issue, ar . . of a small part of
'any other copyrighted work". TlIhce are restrictions against the making of
multiple copies and a specific restriction inl Sec. 108 (g) (2) against the "sys-
tematic reproduction or distribution of single or multiple copies" of copyrighted
material by any library or archives or its employee.

Sections 107 and 108 must be read in the light of the decision in the Williams &
Wilkins case in wN hich the Supreme Court of tile United States in the four to four
decision affirned the decision of the Court belo v that the unauthorized photo-
copying of copyrighted medical journals by two government libraries did not
constitute copyright infringement on the grjund ','tt such copying constituted
"fair use". The language of Sec. 108, standing alone, n ould seem to prohibit copy-
ing of the nature and scope indulged in by the government in Williams & W'il-
kins. However, Sec. 108 (f) (3) provides that nothing contained in that Section
"in any way affects the right of fair use as provided by Sec. 107". It would aplpear
therefore, that, notwithstanding the language of Sec. 108, an attempt could Le
made to justify multiple copying of the nature-and scope present in the Williams
& Wilkins case or of even greater magnitude under the application of the provi-
sions of Sec. 107 with respect to "fair use". Such a result would distort the statu-
tory scheme and nullify, by indirection, the carefully drawn provisions of Sec.
108.

The lMPA-along with book publishers and others prominent in the communi-
cation industry-is opposed to the significant erosion of Constitutional and Con-
gressional intent represented by the unrestricted copying permitted in the
Williams & Wilkins case and wishes to foreclose any possibility that such copy-
ing could be justified under the provisions of Sec. 107. without reference to Sec.
108. Accordingly, the MIPA recommends that Sec. 107 be amended by adding
thereto a sentence stating in words or in substance that the making of more
than one copy of all or substantially all of a cop. righted work or of any article
or other contribution to a copyrighted collection or periodical Issue shall in no
event be considered a. "fair use" thereof.

Sec. 702 of the Revision provides that the Register of Copyright is authorized
to establish regulations not Inconsistent with law for the administration of the
functions and duties made his responsibility tnder this title, and further provides
that all such regulations established by the Register are subject to the approval
of the Librarian of Congress. Other Sections of the Revision confirm the intent
of the Bill to enlarge not only the administrative responsibility but also'the quasi-
legislative authlority of the, Copy right Office in the entire area of statutory copy-
'right protection.

The present Register of Copyrights has adopted the laudanL.e practice of pub-
lisliing proposed changes In regulations in the Federal Register and requesting
comments and suggestions from all parties conceaned. The Register has also
on one occasion held public hearings on proposed changes in regulations. The
MIPAfeels that the'Register of Copyrights is to be commended oni affording inter-
.ested parties the right to be heard on proposed changees in the regulations, and
would like to insure that such practice is continued in the future. Ther- isi how-
ever, no statutory provision requiring that the Register publish for com.nment or
hold public hearings on any changes in or additions to retaulations, and there Is
no assurance that future Registers of Copyright ;iould folluhv the precedents set
by the present Register In this regard. The MIPA believes that this procedural
protection Is necessary and desirable addition to. and should not be omitted from,
this Legislation.

According:y, the 'MPA recommends that, to the extent.not covered by existing
statutes, tihe'adoption or amending of matters of s,;bstance in the rules and reg-
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ulatrons of the Copyright Office be accompanied by advance public notice' and
publication of the proposed rules or regulations, and that a procedure for public
hearings and/or comment on such proposed rules or regulations be instituted.

The above comments and recommendations of the MhPA with respect to the
Revision shall not be deemed to preclude the MIPA or any of its members from
making other or additional comments and recommendations.

If further elaboration of any of the above comments and recommendations
is required by or would be of assistance to the Subcommittee, the officers of the
AIPA and members of its Legal Affairs Committee will be at your service.

Respectfully submitted.
STEPIIEN E. KELLY, President.

Cox, LANGFORD & BRoWN,
Wahasington, D.C., November 5, 1975.

MIr. HERBERT FUCIIS,
Counsel to the Subcommittee on Courts, Civil Liberties, and the Administration

of Jtstice, Committee on the Jldiciary, House of Itcprcscntdtives. Rayburn
House Office Building, llashington, D.C.

DEAR MIR. PUCei: Pursuant to our telephone conversation of yesterday after-
noon, I am enclosing a copy of a letter sent by Captain John O. Coppedge to
Chairman Kastenmeier concerning recent developments relating to the ques-
tion of the cable carriage of sports events. As you will recall, Captain Conpedge is
tile Chairman of the NCAA's Cable Television Subcommittee and testified on the
Association's behalf before the Subcommittee earlier this year. I would appreci-
ate your including this letter in the record of the hearings on the Copyright
Revision Bill if you feel that that action is appropriate. We would be happy to
discuss this matter with you or other members of the Committee staff and to pro-
vide any information or other assistance that you may feel desirable.

Sincerely yours,
EDwARD W. SAUER.

Enclosure.
THE NATIONAL COLLEGIATE ATIIL.ETIC AssOCIATION,

Mission, Kans., October 28, 1975.
Congressman ROBERT KASTENMEIER,
Hoiwse of Representatives,
Rlaybttrn House Offce Building, Was8hington, D.C.

DEAR CONGRE6SSMAN KASTEN'.MEIER: You are doubtless aware that on July 27
the. Federal Communications Commission issued its Report and Order in the
proceeding regarding-regulation of cable television system carriage of television
broadcasts of sports events (FCC Docket No. 19417), and that the meager result
of its three-year consideration of the issues was a rule imposing a limitation on
cable carriage of events into the immediate area where they are being played,
when a local television blackout is in effect.

I am writing this letter in my capacity as chairman of the Cable Television
Subcommittee of the National Collegiate Athletic Association, because the Coin-
mission's action conclusively demonstrates the pressing need for the Congress
to act with regard to the issue of cable carriage of sports events. Because it will
provide for secondary transmissions by cable systems of television broadcasts,
including sports event broadcasts, the Copyright Law Revision Bill (H.R. 2223),
on which we understand your Subcommittee will soon begin markup sessions, is
clearly the appropriate vehicle for such action. The need for adoption of provi-sions in H.R. 2223 which protect colleges and high schools from the impact of
cable carriage of certain sports events was fully documented in the NCAA's tes-
timoiny before your Subcommittee on June 12. Subsequent developments, includ.
ing the FCC's action and the occurence of still more examples of college games
Which could not be telecast because of widespread cable carriage into tlistant
comnmunities. Pirovide still further confirmation of the points which we soLght on
that occasion to bring to the Sublcommnittee's attention.

The regulation issued aby the FCC is completely unresponsive to the concerns
expressedl by the high schools and colleges. Tlhe FCC's rule accords a protection
from cable carriage which. although it has application in the context of the
telecasting practices of profession.,l sports clubs, is basically irrelevant so far
as the colleges are concerned. It does nothing about cable carriage of professional
football telecasts into areas where because of the duana,,e imposed on local high
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school and college games, broadcasts of the game would not be allowed under
Section 3 of the Public Law 87-331. It also does.nothing to blunt the threat to
the regional and "exception" telecasting of NCAA events-and the consequent
impact on the extent of television coverage of college sports--posed by wide-
bpread cable carriage of such events into areas where television broadcasts are
not authorized.

The FCC's new rule became effective on August 22 of this year, and recent
events have graphically demonstrated its patent inadequacy in dealing with the
concerns of intercollegiate and interscholastic sports. As you will recall, the
purpose of the NCAA's Television Plan is to insure maximum television exposure
for the largest number of institutions xh bile at the same time preventing these
telecasts from having an undue harmful impact upon locally-played high school
and college games. An element of flexibility is afforded by provisions under
which, in addition to the games appearing nationally or regionally, games of
great local interest may be telecast in situations where it can be presumed that
no undue impact upon other college games in the vicinity of broadcast will occur.

On September 20 of this year, an "exception" telecast of a football game
between Arkansas and Oklahoma State wias scheduled to be made in Little
Rock, Arkansas. However, it was learned that cable systems planned to carry
the game virtually throughout the State of Arkansas, with.a potential disastrous
effect on concurrently-scheduled local college contests. A similar telecast of a
game between Texas Tech andthe University of Texas at Austin was scheduled
for the following Saturday. Plans to make both of these telecast had to be
abandoned because cable systems carrying the pertinent broadcas tations in
each case planned to transmit the games into areas where the appearance of
the games on television Aould seriously jeopardize other intercollegiate and
interscholastic events. Indeed, the Texas Tech-Austin case, cable systems would
have carried the signal to some 65,000 households in areas which are normally
drawn upon as an important part of the spectatorship for local college events.
The FCC's rule, which was in effect throughout this entire period, was of no
avail in preventing this problem.

The inequities in the present system are obvious. Their continuation is in no
one's interest. It is not in the interest of the television-viewing public, which will
see less, not more, college sports. Indeed, although the recent examples of college
telecasts which were precluded by cable carriage illustrate thepoint, they cannot
show the full impact of cable carriage upon amateur sports events, because it i.M
not possible to tabulate all of the potential telecasts that are not even considered
due to known widespread cable carriage outside of the broadcast viewing area.
Moreover, the present system is not in the long run interest of the cable industry,
which will gain at best a transitory advantage and which has never articulated,
either in Congressional hearings or in submissions to the FCC, any objection
to the protection requested by the NCAA. Nor is it in the interest of the broadcast
industry, which is subject to discriminatory treatment. Finally, it is not in the
interest of high school and college sports programs, which are struggling to
survive.

The failure of tile Commission to deal with the issue means that the decision
has been placed squarely before Congress, either to perpetuate the present
system- -and Its inequities-by adopting Section 111(c) in its present form, or
to amend tile bill to include provisions which, in conjunction with the other
provisions iii the bill governing cable systems, impose reasonable i!' Itations on
secondary transmissions of intercollegiate sports event telecasts and n hich apply
to cable retransmissions the same limitations that are applied by Public Law
87-331 to television broadcasts of professional football games.

We hope that as your Subcommittee tu.ns to revision of H.R. 2223, it will
respond to this challenge, and that it will adopt modifications to the secondary
transmission authority granted by Section 111 so that the bill will accord col-
leges and high schools these necessary protections. We will be happy to provide
any assistance in this regard which you or the Subcommittee staff may care to
suggest.

Sincerely yours,
JOHN 0. COPPEDOE.
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NATIONAL CoM0.IssION ON LIBRARIES
AND INFORmATION SCIENCE,

Washington, D.C., October 6, 1975.
Mr. HERB FUcHs,
Subcommittee on Courts, Civil Liberties, and the Administrati"n of Justice,

U.S. House of Representatives, Washington, D.C.
DEAR Mu. FucHs: The National Commission on Libraries and Information

Science, at its meeting on September 25, 1975, passed a resolution on the ccn-
troversial problem of library photocopying.

I/he resolution, I think, indicates the role that NCLIS has played in coopera-
tion wiL.. the Register of Copyrights in trying to develop some compromise be-
tween the authors, publishers, and librarians. We are hopeful that the Com-
mission on New Technological Uses of Copyrighted Works (CONTU), which is
just being organized, will be able to deal a ith this problem for the long-range
solution.

Sincerely,
ALPXIONSE F. TREZZA,

Executive Director.

RESOLUTION ON LIBRARY PHOTOCOPYING AND COPYRIGHT

Whereas the problem of resolving the conflict between the expressed need of
libraries to share resources via photocopying and the protection of the rights of
publishers and authors has so far eluded solution; and

Whereas the Courts and Congress have indicated that the two communities
should' work together to produce an equitable proposal for dealing with the
problem; and

Whereas the Conference on Resolution of Copyright Issues ((which was con-
vened jointly by the National Commission on Libraries and Information Science
(NCLIS) and the Copyright Office in the Library of Congress; and which includes
representatives of all concerned constituencies) has recommended a study of the
volume and patterns of photocopying and of the feasibility of a royalty payihent
mechanism; and

Whereas the NCLIS has, in cooperation with the Office of Science Information
Services of the National Science Foundation (OSIS/NSF) agreed to fund such
a study to begin approximately 1 January 1976; and

Whereas the newly-established Commission on New Technological UTses of
Copyrighted Works (CONTU) is just organizing to begin fulfillment of its
mission, the results of which can be expected to have substantial impact on both
the understanding'of ramifications and the approaches to solution of.current and
potential' future copyright problems: Now, therefore, be it

Resolved, That the NCLIS suggest to CONTU that it consider requesting the
Congress to take only interim action on the photocopying issue in the revisioil
of the copyright la* until: (1) the results of the NCLIS study are available; and
(2) the CONTU has made its report and recommendations bn library' phloto-
copying.

Adolted by the National Commission on Libraries and Information Science at
its meeting on September 25, 1975, in Los Angeles, Calif.

UNITED STATES CATHOLIC CONFERENCE,
DEPARTMENT OF EDUCATION,

Washington, D.C., November 14, 1975.
Hon. ROBERT W. KASTENMEIER,
Uhairrman, Subcommittee oh, Courts, Civil Liberties, and the Administration of

Justice, Committee on th3 dqudiciary, House of Representatives, IVashingtorl,
D.C.

DEAR MR. CHAIRMAN: On behalf of the Department of Education of the U.S.
Catholic Conference, I wish to comment of H.R. 2223, "A General Revision of
the Copyright Law," which is under consideration by your subcommittee. The

.aeo.of copyright revision is a matter of utmost importance to educators,
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students, and scholars. The use of reproduced copyrighted materials by educators
and students is a necessary and integral part of th_,l teaching/learning process.

As presently written, H.R. 2223 does not adequately )rovide for the free use of
copyrighted materials for nonprofit educatio:al and scholarly purposes. H.R.
2223 could unduly restrict many of the current copying practices in the educa-
tional community, expose educators to litigation, and substantially increase the
cost of reproducing copyrighted materials for already hardpressed nulopublic
schools.

The rights of educators and students to the access to and use of copyrighted
materials must be adequately safeguagrded and clearly delineated either by in-
corpL.rating in the statute a limited educational exenfition for nonprofit educa-
tional and reoearch purposes or by clearly defining in the Committee Report the
meaning of "fair use" as it pertains to education.

A limited educational exemption would permit educators and students in non-
profit educational institutions to duplicate a single copy or multiple colpies for
clabsroom use of portions of a copyrighted work or a short whole work for non-
profit teaching, scholarship, and research purposes.

In II.R. 2223 there is a provision' exempting from copyright restrictions,
the "fair use" of copyrighted materials for educational and scholarship purposes.
However, the term "fair use" is not adequately defined in the bill itself and
should be clearly defined and completely explained, in the Committee Report.
The Committee Report should incorporate the following concepts:

1. That there be a different standard for nonprofit educational and scholarly
uses of copyrighted materials from that applied to commercial uses of such
copyrighted materials;

2. That multiple copies of brief excerpts or short whole works for nonprofit
educational and scholarly purposes is a "fair use" of copyrighted works;

3. That-in the application of fair use standards, there should not be a distinc-
tion between face to face teaching and mechanical transmissions (e.g., closed
circuit television) for nonprofit educational and scholarly purposes.

Besides clearly defining "fair use" the Committee Report should establish the
concept that the burden of proof in matters of fair use should legally rest with
the copyright proprietor and not on the nonprofit educational or scholarly user.

Currently, the burden of proof in matters of fair use rests .with the users of
copyrighted materials, not with the copyright owner. Meeting this burden is
extremely difficult and failure'to do so could result in an educator or student being
found liable for damages as a copyright infringer. Shifting the burden to the
copyright owner places an educator or teacher in a more equitable position than
presently exists and places the burden where it logically belongs.

The duration of the copyright period is another concern of the educational
community. The current copyright duration period is 28 years plus a renewal
period of 28 years. (Statistics from a Copyright Office study show that oily
15. percent of all registered copyrights are renewed.) We favor such a short first
term copyright, in order that materials which are not renewed at the end of the
initial 28 5ear period and pass into public domain, vill become available to
educators.

We request that this,statement be included in the Record of these Hlearings.
Thank you.

Respectfully,
RlEV. MSOR. OLIN J. MURDICR,

Secretaru for Education.
O
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